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REMEDIES FOR NON-PERFORMANCE IN SALES CONTRACTS- DAMAGE AND INTEREST
1.
In which case of breach of sales contract are the parties entitled to claim compensation for damage? Is the right of compensation  for damage the sole right, or is it one of the rights that follow the breach of contract?
The right to compensation for damage due to breach of contract exists in both situations of non-fulfilment of sales contracts, or in situations  of lateness, and in situations of improper con- tract fulfilment. When the contract was terminated due to non-fulfilment, according to the general rules on liability for non-fulfilment of contract, both parties are exempted from the obligations  with the exception of the obligation of compensation for potential damage (Article 121(1) LO). This is also according to general rules on lateness, i.e. the general rules on non-fulfilment, Namely, when the debtor fails to fulfil an obligation or is overdue  in its fulfilment, the creditor has the right to request compensation for the damage incurred as a consequence  thereof  (Article  251(2) LO). For damages due to lateness in fulfilling the contract and a debtor that the creditor has provided with an adequate additional time for fulfilment (Article  251 (3) LO). Bearing  in mind  these provisions, the right to compensation for damage exists in the case of contract termination, also when the contract has been fulfilled but belatedly. Regarding the improper fulfilment of a sales contract, the right to compensation of damage is the right of the buyer, and can request proper fulfilment, also in cases when requests for termination of contract or lowering of price were selected (Article 476(2) LO). These rules relate to material defects in fulfilment. Regarding the legal defects of fulfilment, there is also the right of the buyer for compensation of damage, regardless of whether there was full or partial  eviction  (Article  498(3) LO). Finally, regarding  sales there are special rules on compensation for damage  in the case of termination of contract due to contract breach. The range of application of these provisions is disputable, bearing in mind that the breach is not limited to cases of defects in fulfilment, but to non-fulfilment as well. At least on a theoretical level, a breach would exist in cases of non-fulfilment and in cases of defect in non-fulfilment.  In any case, when  the sale has been terminated due to contract breach by one of the contracting parties, the other party shall be entitled to compensation for damage suffered due to that, according to the general rules for compensation of damage incurred due to contract breach (Article  511 LO). Also, there is a special rule on compen- sation of so-called abstract damage. Namely, when the sales has been terminated due to contract breach of one contracting party and the good has a current price, the other party can request the difference between the price agreed in the contract and the current price on the date of termination of contract in the market where the business was concluded (Article 512(1) LO). Finally, there is a spe-
cial rule for compensation of so-called concrete damage due to settlement, which means that when the object of sales is a certain amount of goods determined by type, and one party does not fulfil its obligation on time, the other party may conduct sales for settlement, or buying for settlement, and request the difference between the price agreed in the contract and the price of sales, or buying, for settlement  (Article 513(1) LO).
2.
What is the definition  of the concept of damage in your legislation – the tangible  and intangible one respectively? In compliance with your laws, are the contractual parties entitled to compensation for tangible and/or intangible damages in case of breach of contract? Are there any particular requirements regarding the liability for damages where a breach of sales contract  is made? According to which rules are the extent of liability and the compensation amount for damage (tangible and/or intangible) specified, in case of breach of sales contract?
Regarding the range and amount of damage compensation, in addition to the aforemen- tioned rules for compensation of abstract damage and concrete damage due to settlement, the general rules shall apply for damage liability due to non-fulfilment or lateness. According  to Article
255(1) of the LO, the creditor has a right to compensation for normal damage and gain damage, as well as right  to pecuniary compensation of intangible damage, which the debtor had to have pre- dicted at the moment of concluding of the contract as the possible  consequences  of the breach of contract, bearing in mind the fact that he then knew or must have known. In brief, the creditor  has a right to compensation of tangible damage (normal damage and gain damage), and intangible dam- age. The explicit mentioning of the right for compensation of intangible damage, in case of breach of contracts, was put in the novelties to the LO in 2008, bearing also in mind the general principle of protecting personal rights from Article 9-a of the LO. In any case, this damage  is compensated exclusively  as predictable. An exception to this rule is the provision from Article 255(2) of the LO, which prescribes that in case of fraud or deliberate non-fulfilment,  as well as non-fulfilment  due to gross negligence, the creditor has a right to request from the debtor compensation of the total damage occurring due to breach of contract, regardless that the debtor was not aware of the special circumstances that lead to them. When determining the amount of the damage, the contribution of the creditor to the created damage is also taken into account. This contribution, after the novelty to the LO from 2008, is no longer evaluated according to the guilt of the creditor. So, in accordance with Article 256 of the LO, when the creditor, or a person for whom he is liable, has contributed to the occurring of the damage or to its amount or for aggravating the debtor’s condition, then the dam- age is proportionally  reduced. Finally, the debtor can be exempted from damage liability only if he proves that he could not fulfil his obligation,  or he was overdue with fulfilling  the obligation,  due to an extraordinary event occurring after conclusion of the contract, which he could not prevent, avoid or remove (vis major) (Article 252 LO).
ANNEXES IV • LIABILITY FOR LEGAL DEFECTS
3.
In which cases does the breach of contract imply the right of interest? How is the amount of the interest  rate specified  in case  of breach (overdue  fulfilment)  of sales contract? Answer  the following  questions respectively: Is your legislation  in compliance with the Directive on combating late payment (Directive 2000/35/EC of the European Parliament and of Council of 29 June 2000 on combating late payment in commercial  transactions,  OJ L 200, 8.8.2000,  p. 35-38) and in what manner is it done? In this respect, please stipulate the original legal resolutions.
Generally, only the breach of a monetary obligation gives the creditor the right to pay- ment of so-called default interest, and these general rules also apply to the obligation of the buyer for payment of the sales price. This interest is paid by force of law, when the debtor is overdue with fulfilment of a monetary obligation  (Article 266(1) LO). As a rule, the time of when the debtor be- comes overdue is determined  by applying  the regulation  of the LO on maturity  of receivables (Ar- ticle 266(2) LO). If maturity cannot be determined by using these rules, than the rules taken from Directive 2000/35/EC shall apply, which are implemented in Article 266(3) of the LO. A characteristic of domestic law is that the LO determines  the amount  of the default interest rate. In this, in relation to Directive  2000/35/EC, LO makes a difference  between  the so-called legal default  interest  and the so-called contractual default interest. The basis for determining  each of these rates is the so-called reference rate, which is the interest rate of the basic operations instrument on the open market, published  by the National Bank of the Republic of Macedonia every January second and every July first. The National Bank published  the reference rate for the current semester, i.e. until  the end of the current semester, on its website  (Article  266-a(6) LO). When talking  of the rate of the legal default interest, it is determined  for every current semester that the debtor is overdue, by enlarging the ref- erence interest rate valid for the last day of the previous semester for a certain number of percentage points. In commercial contracts and in contracts between traders and persons of public law, this ref- erence rate is increased by ten percentage points, and in contracts in which at least one person is not a trader the reference rate is increased for eight percentage points (Article 266-a(1) LO). The rate of legal default interest determined thus, is valid for every semester that the debtor  is overdue. It must be mentioned that these rules are valid only when the monetary obligation is expressed in domestic currency. The rule is similar when the monetary obligation  is expressed or determined in foreign currency, but in such situations the reference rate is the monthly rate of EURIBOR, for Euros, that was valid on the last day of the previous semester (Article 266-a(2) LO). These rules apply to the so-called legal default interest. It is allowed to agree on so-called contractual default interest, but only in com- mercial contracts and in contracts between traders and persons of public law. Persons of public  law are considered to be all persons obliged to act according to the rules for public procurement with the exception of traders (Article 266-a(7) LO). The rate of the contractual default interest, however, may not be higher than the legal default interest increased by fifty percent, which was valid on the date of conclusion of the contract (Article 266-a(3) LO), depending on the currency of the obligation. The court is authorized, at the request of the other party, to fully or partially declare null and void the contractual obligation on the rate of contractual default interest under the conditions of Article
266-a(4) and (5) of the LO. All of these rules relate to the overdue payment of monetary obligations arising from the contract. Regarding other types of obligations, the rate shall apply for legal default interest that is applied to contracts in which at least one person is not a trader, for the respective currency (Article 266-b LO).
4.
Is the damaged party entitled to claim compensation for damage apart from the right of interest,  or are both rights excluded? In case of cumulative rights, does the interest payment affect the determination of the compensation amount for damage and in what manner?
In principal, the default interest does not only have an indemnification, but also a preven- tive and penalty function. In other words, the creditor has a right to default interest even if his real damage is less than the amount of the default interest or if he has not suffered any damage at all (Ar- ticle 267(1) LO). However, if the creditor proves that his real damage is higher than the amount that belongs to him on the basis of default interest, then he has a right to full compensation of damage. Namely, as provided  in Article 267(2) LO, if the damage that the creditor suffered because the debtor was overdue is higher than the amount he has received in the name of default interest, he has a right to request the difference up unto the full compensation for the damage.









