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LIABILITY FOR MATERIAL DEFECTS Country report for Macedonia
1.
Comparison of the concept of the lack of conformity in CISG with the relevant liability for defected goods in the domestic legal system – in general
The domestic legal system, or the Macedonian Law of Contracts and Torts, incorporates the concept of the Federal Law of Contracts and Torts from 1978. Namely, there is difference between cases of failure to perform (entirely or in part) a contractual obligation and cases of performance of an obligation lacking conformity. Performance lacking conformity  (performance with material and legal defects) is regulated separately in the provisions of LCT addressing the liability of the seller, while the provisions in the general part of the law (art. 110) extend the application of these rules to all bilateral contracts, unless provisions of specific bilateral contracts contain different rules. There- fore, there is a legislative tendency to separate  cases of failure to perform and those of performance lacking conformity, however, this is not always possible in practice. In principle, the LCT concept is not very different from the concept accepted in CISG. This, of course, refers more to the matter of existence of material defects, or existence of non-conformity of goods. Differences do exist, how- ever, in legal remedies, particularly with regard to requirements for individual legal remedies (ter- mination, (due) performance, price reduction, damages). Having this in mind, we can say that the domestic legislator did take into account the provisions of CISG, or the provisions of earlier Hague Conventions. The source of non-compliance between the CISG concept and the concept of domestic legislation is, however, the solution of the latter that rejects the fundamental breach of contract and therefore creates an expressed duality between legal remedies in cases of lack of conformity and cases of failure to perform.
2.
Requirements for conformity (art. 35(1) CISG) – requirements by contract, lack of conformity in quantity, quality, nature, containing or packaging
The general provision of art. 466 LCT stipulates that the seller is liable for material defects. The cases of material defects are explicitly regulated in art. 467 LCT. Thus, LCT does not accept the notion of a material defect referred to in art. 35(1)  CISG, which stipulates the general obligation of the seller to deliver goods which are of the quantity, quality and description required by the contract and which are contained or packaged in the manner required by the contract. Despite this lack of compliance, some provisions of the LCT provide a basis to conclude compliance with the CISG con- cept. First of all, requirements of the contract are covered by the provision 467(3) LCT, though only in terms of qualities and performance of goods. Lack of conformity in the quantity would normally be included in the general concept of (partial) failure to perform, but arts. 480 and 481 LCT address lesser and greater quantity  as material defect. Qualitative  defects are covered by the provision  of art. 467 LCT, and therefore this part represents highest compliance with provisions of CISG. As to the
type of goods, the so-called aliud situation is disputable in the domestic law, because of interpreta- tions that it constitutes lack of conformity and interpretations that it constitutes failure to perform. Finally, in terms of packaging or containing (the LCT does not regulate problems of packaging and containing for sales contracts, unlike  the General Usances), it is generally clear that lack of confor- mity exists when the packaging or containing is a consequence of contractual provisions or trade customs. But it is unclear whether this constitutes  a case of lack of conformity  or failure to perform.
3.
Criteria for establishing conformity of goods (art. 35(2) CISG) – fitness for purpose of ordinary  use, fitness for particular  purpose, sale by sample or model, usual or adequate packaging
According to domestic  law (art. 467 LCT), a material defect exists if 1) the goods do not have necessary properties  for its ordinary  use or circulation; 2) the goods do not have necessary properties for particular use for which the buyer is procuring them, of which the seller is aware or could not have been unaware; 3) the goods do not have properties or features that were agreed upon or regulated, either expressly or implicitly; and 4) when the seller delivered the goods lacking conformity with the sample or model, unless the sample or model were presented for the purpose of information. This provision, in principle, covers cases referred  to in arts. 35(1)  and  (2) CISG, but not entirely. Namely, the problem of packaging or containing remains, as well as the problem whether performance of the contract refers to qualities and performance of goods in a unified manner. It is important to note that situations from art. 467 LCT are enumerated, while the provision of art. 35(2) CISG applies  unless  the  parties  have agreed  differently. Of course, the general provision of LCT on the dispositive character of the law remains (art. 14).
4.
When is the seller liable for lack of conformity? – Awareness of the buyer, failure to send a notice
According to the  rules of LCT, the seller is generally liable for material defects of goods re- gardless of whether  he knew of the lack of defects (art. 466(1)). However, the seller is not liable for defects from art. 467 LCT, if the buyer knew or could not have been unaware of them at the moment of contract conclusion. This provision corresponds to art. 35(3)  CISG. But, there is a difference  as to the  CISG concept in respect to quantity, quality or description required by contract, or packaging or containing required by contract. The provisions of LCT (arts. 469 and 470 LCT) and the provisions of CISG (art. 39(1))  both require a notice on defects.
5.
Contractual clauses on exclusion and/or limitation of buyer’s liability
Pursuant to the provision of art. 474(1) LCT, contracting parties may limit or exclude the li- ability of the seller for material defects of goods. However, the provision of the contract on limitation or exclusion of liability for defects of goods is null and void if the seller knew of it and failed to inform the buyer thereon, and also if the seller imposed such a provision due to his special monopolistic positions (art. 474(2) LCT). In any case, the buyer that waived his right to terminate the contract due to defects of goods shall retain all other rights thereon (art. 474(3) LCT).
6.
Comparison of legal remedies in the case of lack of conformity in CISG and legal remedies  in the case of material defect in domestic law
According to domestic law, the buyer can 1) require from the seller to remove the defect or to provide substitute goods without defects (performance of the contract); 2) require a price reduc- tion; or 3) declare the contract terminated (art. 476(1) LCT). The buyer can use these rights only if he informed the seller on the defect in a timely and adequate manner. Of course, in each of these cases, the buyer has the right to claim contractual damages (art. 476(2) LCT), as well  as the  right  to claim subsequent deriving non-contractual damages  (art. 476(3) LCT). However, the possibility of opting for termination shall be provided only if the buyer required, and did not receive, due performance within the subsequent appropriate time limit that the buyer provides to the seller (art. 478(1) LCT). Unsuccessful expiry of this time limit means termination of contract de iure (479 LCT). Termination of the contract by unilateral declaration of will is possible  in cases when the seller informs the buyer, after receiving the notice on defects, that he will not perform the contract or the consequences of the concrete case indicate  that the seller will not be able to perform the contract within the sub- sequent time limit (art. 478(2)  LCT). The requirement for price reduction remains and is not condi- tioned by the prior requirement for due performance. Price reduction is performed in respect to the ratio of the value of goods without defects and value of goods with defects at the time of contract conclusion (art. 486 LCT). Legal remedies provided by the domestic law are also contained in CISG, the buyer can require due performance or price reduction or contract termination, as well  as the claim for damages. It is important  to note that the right of the buyer to contract termination exists only in cases of fundamental breach of contract  (art.  49(1)(a)  CISG). This is an important difference in respect to domestic law, notwithstanding the de minimis rule from art. 466(3) LCT, and having in mind that the domestic law provides for unilateral termination only as an exemption  and that the application of termination without having provided the subsequent appropriate time limit for due performance  is limited.
7.
Lack of conformity  when the risk passes to the buyer and lack of conformity  once the risk has passed to the buyer (art. 36 CISG)
It is a rule in domestic law that the seller is liable for material defects of goods, if these de- fects exist at the moment when the risk passes to the  buyer  (art. 466(1)  LCT). The seller  is also liable for those material defects that appear after the risk has passed to the buyer, if they are the conse- quences of a cause that existed earlier (art. 466(2) LCT). The stated provisions, particularly the latter, provide a wide enough framework, which is in compliance with the provision of art. 36 CISG. Rules on guarantees  (art. 489-495 LCT) however  remain,  but after the amendments of the LCT in 2008, they now do not refer only to the so-called technical goods.
8.
Obligation of the buyer to examine the goods – comparison of CISG (art. 38) and the relevant obligations in domestic law
The buyer can refer to the liability of the seller for the lack of conformity  of the goods only if he has examined the goods upon delivery, without  any delay. Namely, art. 469(1)  LCT stipulates that the buyer must examine the delivered goods in an ordinary manner or to have it examined, as soon as possible in the regular course of business and inform  the seller about  any visible defects within eight  days, and in case of commercial contracts, without any delay, if he is to keep the rights stem- ming from these grounds. Generally, when the examination is performed in presence of both par-
ties, the buyer must inform the seller immediately  on his complaints about visible defect on goods, or he will lose all related rights (art. 469(2) LCT). These legal rules are compliant with the provision of art. 38(1) CISG, they are even clearer. Art. 473 LCT clarifies that the examination should be performed without any delay. The rule  from  art. 38(2) CISG on the distance sale is not envisaged by LCT, but it is clear that it can be agreed to perform the examination in the place of destination. This would mean departure from the rule referred to in art. 460 LCT, that stipulates  the case when  the contract requires carriage of goods, but does not specify place of performance, and where the delivery will be performed by handing over the goods to the transporter or the person in charge of dispatch. Finally, art. 469(3) LCT contains  a solution similar to the one in art. 38(3)  CISG, but does not cover redirecting as is the case with  the latter.
9.
Obligation of the buyer to send a notice on the lack of conformity/material  defect –
comparison  of CISG (art. 39) and the relevant rules in domestic law
Besides the examination, the buyer must, in order to apply his rights in respect to the seller, send a notice to the seller on the defect, either visible or hidden. Unlike the provision of art. 39(1) CISG, that stipulates a reasonable time limit, LCT provides  a time  limit  of 8 days (in civil sale), and no delay (in commercial sale) (arts. 469(1) and 470(1) LCT). The buyer must specify in the notice the de- fect and invite the seller to examine the goods (art. 472(1) LCT). Should the notice on defect that the buyer sent in due time by registered mail, telegram or in another reliable manner, be late or fail to arrive to the seller, it shall be considered that the buyer performed his obligation to notify the seller (art. 472(2) LCT). Rules in domestic law are stricter than rules in CISG, particularly with regard to the provision of art. 39(2) CISG, as the seller is not liable for the defect that appear after the expiration of six months as of the day of delivery  of goods, except when a longer time limit is set by the contract (art. 470(2) LCT), and the rights of the buyer who informed the seller on the existence of the defect in due time shall end following the expiration of one year, counting from the day of dispatch of the notice to the seller, unless the buyer was prevented  to use them by fraud of the seller (488(1) LCT).
1.
The concept of the lack of conformity or liability for material  defects in the states of
South-eastern Europe and in the European law
The domestic legal system, or the Macedonian Law of Contracts and Torts, incorporates the concept of the Federal Law of Contracts and Torts from 1978. Namely, there is difference between cases of failure to perform (entirely or in part) a contractual obligation and cases of performance of an obligation lacking conformity. Performance lacking conformity  (performance with material and legal defects) is regulated separately in the provisions of LCT addressing the liability of the seller, while the provisions in the general part of the law (art. 110) extend the application of these rules to all bilateral contracts, unless provisions of specific bilateral contracts contain different rules. Rules of domestic law on liability for lack of conformity  of goods, or material defects of goods, rely upon the concept of unified regulation  of obligations  (art. 17(1) LCT). In other  words, rules of LCT apply to all types of sale of goods, either civil or commercial, unless commercial contracts are differently regu- lated. In principle, LCT rules apply  to consumer  sale, where the Law on Consumer Protection is a lex specialis and its provisions  take precedence  over the LCT, pursuant to art. 16 of the latter. However, the Law on Consumer Protection (art. 2(1)) provides for the right of consumers to decide whether they  will  base their  request  on this  law or LCT, in the sense that the Law on Consumer Protection does not affect the rights of consumers stemming from other laws. In European sources, the rules of the Directive 1999/44/EC of the European Parliament and of the Council dated May 25, 1999 on cer-
tain aspects of the sale of consumer goods and associated guarantees (Directive 1999/44/EC) refer only to the sale of consumer goods to consumers. Rules of the Principles of European Contract Law (PECL) are general and refer to all types of contracts. The rules of the Draft Common Frame of Refer- ence (DCFR) are also general, though they contain numerous specific rules on consumer contracts. Finally, this is also the approach of the Proposal for the Regulation of the European Parliament and of the Council on a Common European Sales Law (the Proposal), more precisely its Annex I.
2.
Criteria  for determining  the conformity  of goods (departures  in  quality,  quantity, composition, packaging,  fitness for ordinary  use, fitness in respect to purpose)
The general provision of art. 466 LCT stipulates that the seller is liable for material defects. The cases of material defects are explicitly regulated in art. 467 LCT. The provision of 467(3) LCT cov- ers the requirements by contract, but only with regard to qualities and performance of the goods Lack of conformity in the quantity would normally be included in the general concept of (partial) failure to perform, but arts. 480 and 481 LCT address  lesser and greater quantity as material  defect. Qualitative defects are covered by provision of art. 467 LCT. As to type of goods, the so-called aliud situation  is disputable  in the domestic law, because of interpretations that it constitutes lack of con- formity and interpretations that it constitutes failure to perform. When it comes to packaging or containing (the LCT does not regulate problems of packaging and containing for sales contracts, unlike  the General Usances), it is clear in principle that lack of conformity  exists when the packag- ing or containing  is a consequence of contractual provisions or trade customs. But it is generally unclear whether  this is a case of lack of conformity or failure to perform. According to domestic law (art. 467 LCT), a material defect exists if 1) the goods do not have necessary properties  for their ordinary  use or circulation;  2) the goods do not have necessary properties  for the particular  use for which the buyer is procuring them, of which the seller is aware or could not have been unaware; 3) the goods do not have properties or features that were agreed upon or regulated, either expressly or implicitly; and 4) when the seller delivered goods lacking conformity with the sample or model, unless the sample or model were presented for the purpose of information.  Namely, there remains the problem of packaging or containing, but also the problem whether performance of the contract refers to qualities and performance of the goods in a unified manner. It is important to note that situ- ations  from  art. 467 LCT are enumerated, but there is the general provision  of LCT on the dispositive character of provisions of the law (art. 14). In respect to consumer sale, the Directive  1999/44/EC is not fully (or at least sufficiently clearly) transposed into the Law on Consumer Protection. According to art. 2(1) of the Directive 1999/44/EC, the seller must deliver the goods to the consumer, which are in conformity with the contract on sale. Presumption of conformity is covered by the provision of art.
2(2) of the Directive 1999/44/EC. These rules refer to the description of the goods, the qualities of the goods which the seller has held out to the consumer as a sample  or model, fitness for any particular purpose of the goods, fitness for the purposes for which goods of the same type are normally used, and the quality and performance which are normal in goods of the same type. Furthermore, art.
1:301(4)  PECL accepts the concept of ‘non-performance’ that denotes any failure to perform an ob- ligation under the contract, and includes delayed performance, defective performance and failure to co-operate in order to give full effect to the contract. There is a difference  between fundamental and non-fundamental non-performance, and the criteria for determining fundamentality of non- performance are provided in art. 8:103 PECL. Provisions of DCFR explicitly regulate rules on the lack of conformity of the goods, but there are special rules that relate to consumers. Conformity of the goods includes the quality, quantity, description, containing or packaging of the goods and that the goods are supplied along with any accessories (for details: art. IV.A.-2:301 IV.A.-2:304 DCFR). The rules of the Proposal also stipulate rules on the lack of conformity  in respect to the quality, quantity,
description, containing or packaging and that the goods are supplied along with any accessories (for details: art. 99-101 of the Proposal).
3.
Awareness of the buyer about non-conformity, obligations of the buyer
According to the  rules of LCT, the seller is generally liable for material defects of goods re- gardless of whether  he knew of the lack of defects (art. 466(1)). However, the seller is not liable for defects from art. 467 LCT, if the buyer knew or could not have been unaware of them at the moment of contract conclusion. The buyer can refer to the liability of the seller for the lack of conformity  of the goods only if he has examined the goods upon delivery, without any delay. Namely, art. 469(1) LCT stipulates that the buyer must examine the delivered goods in an ordinary manner or to have them examined, as soon as possible in the regular course of business and inform the seller about any visible defects within  eight  days, and in case of commercial  contracts, without any delay, if he is to keep the rights stemming from these grounds. Generally, when the examination is performed in presence of both parties, the buyer must inform the seller immediately on his complaints about visible defect of goods, or he will  lose all related  rights  (art. 469(2) LCT). Art. 473 LCT clarifies  that the examination should be performed without any delay. Besides the examination, the buyer must, in order to apply his rights in respect to the seller, send a notice  to the seller on the defect, either visible or hidden. LCT provides  a time limit  of 8 days (in civil sale), and no delay (in commercial sale) (arts. 469(1) and 470(1) LCT). The buyer must specify in the notice the defect of the goods and invite the seller to examine the goods (art. 472(1) LCT). Should the notice on defect that the buyer sent in due time by registered mail, telegram or in another reliable manner, be late or fail to arrive to the seller, it shall be considered that the buyer performed his obligation to notify the seller (art. 472(2) LCT). The seller  is not liable for the defect that appears after the expiration of six months  as of the day of delivery of goods, except when a longer time limit is set by the contract (art. 470(2) LCT), and the rights of the buyer who informed the seller on the existence of the defect in due time shall end following the expiration of one year, counting from the day of dispatch of the notice to the seller, unless the buyer was prevented to use them by fraud of the seller (488(1) LCT). Awareness  of the buyer on the lack of conformity  prevents the seller’s liability  also in accordance with the provision of art. 2(3) of the Directive 1999/44/EC. The obligation to notify is optional  in light of art. 5(2) of the Directive 1999/44/EC. Having in mind that the rules of PECL do not contain any special solutions in respect to non-conformity, the general provision of PECL on the principle of good faith and fair dealing apply to awareness of the buyer about non-conformity (art. 1:201) (see also art. 8:101(3),
9:102(3) and 9:303(2) PECL). Awareness of the buyer is relevant also according to the provision of art. IV.A.-2:307  DCFR. Notice on non-conformity  is required by the provision of art. III. - 3:107 DCFR, but not for consumer contracts. The Proposal also finds the buyer’s awareness relevant in art. 104, but only in commercial sale. Also, the rules of the Proposal on examination of goods and the notice (arts.
121 and 122) apply only to commercial sales.
4.
Time fit to determine non-conformity
It is a rule in domestic law that the seller is liable for material defects of goods, if these de- fects exist at the moment when the risk passes to the  buyer  (art. 466(1)  LCT). The seller  is also liable for those material defects that appear after the risk has passed to the buyer, if they are the conse- quences of a cause that  existed  earlier  (art. 466(2) LCT). According to the provision of art. 3(1) of the Directive 1999/44/EC the relevant time is the time of delivery. The PECL system has a general provision on the principle of good faith and fair dealing (art. 1:201) (see also art. 8:103(b) PECL). The
moment of the risk transfer, with certain particularities in respect to consumer  sale, is relevant also according to art. IV.A. - 2:308 DCFR and art. 105 of the  Proposal.
5.
Contractual  clauses on exclusion of seller’s liability  / limitation of seller’s liability
Pursuant to the provision of art. 474(1)  LCT, the contracting parties may limit or exclude the liability of the seller for material defects of goods. However, the provision of the contract on limita- tion or exclusion of liability for defects of goods is null and void if the seller knew of it and failed to inform  the buyer thereon, and also if the seller imposed such a provision due to his special monopo- listic positions (art. 474(2) LCT). In any case, the buyer that waived his right to terminate the contract due to defects of goods shall retain all other rights thereon (art. 474(3) LCT). The provision  of art. 7(1) of the Directive 1999/44/EC stipulates that the provision of the contract in which the buyer waives his rights will be null and void before the non-conformity  is discovered. Solution from art. 8:109
PECL provides that remedies for non-performance may be excluded or restricted unless it would be contrary to good faith and fair dealing to invoke the exclusion or restriction. Art. IV.A. - 2:309
DCFR, in respect to consumer sales, contains  a provision similar to the one in art. 7(1) of the Directive
1999/44/EC. A similar rule can also be found in art. 108 of the Proposal.
6.
Legal remedies available to buyers
According to domestic law, the buyer can 1) require from the seller to remove the defect or to provide substitute goods without defects (performance of the contract); 2) require a price reduc- tion; or 3) declare the contract terminated (art. 476(1) LCT). The buyer can use these rights only if he informed the seller on the defect in a timely and adequate manner. Of course, in each of these cases, the buyer has the right to claim contractual damages (art. 476(2) LCT), as well  as the  right  to claim subsequent deriving non-contractual damages  (art. 476(3) LCT). However, the possibility of opting for termination shall be provided only if the buyer required, and did not receive, due performance within the subsequent appropriate time limit that the buyer provided to the seller (art. 478(1) LCT). Unsuccessful expiry of this time limit means termination of contract in iure (479 LCT). Termination of the contract by unilateral declaration of will is possible in cases when the seller informs the buyer, af- ter receiving the notice on defects, that he will not perform the contract or the consequences of the concrete  case indicate that the seller will not be able to perform the contract within the subsequent time limit (art. 478(2)  LCT). The requirement for price reduction remains and is not conditioned by the prior requirement for due performance. Price reduction  is performed in respect to the ratio of the value of the goods without defects and value of the goods with defects at the time of contract conclusion (art. 486 LCT). Art. 3 of the Directive 1999/44/EC stipulates the rights to the repair or replacement, price reduction or right to terminate the contract, however, the requirement for due performance shall have precedence. PECL rules acknowledge the right to performance (art. 9:102), right to complaint of simultaneous performance (art. 9:201), right to terminate if non-performance  is fundamental (art. 9:301), right to price reduction (art. 9:401) and right to claim damages (art. 9:501). A similar concept is accepted in the rules of DCFR, as well  as the  rules of the  Proposal.
7.
Problems (issues) of consumers
LCT does not  specifically  regulate  the aspects of consumer protection, except in the prin- ciple of respecting the rights of consumers referred to in art. 12 of the law. As a rule, consumer sale is considered  a civil sale. Of course, rules of the Law on Consumer Protection apply and the provisions
of the Directive 1999/44/EC are transposed in most part. The PELC system does not contain any spe- cial rules on consumer protection. On the other hand, provisions of DCFR, as well as those of the Pro- posal, contain numerous specificities of the consumer sale that we can note in answers to previous questions. This was necessary, having in mind the scope of application of DCFR and the  Proposal.









