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OF THE CONVENTION ON THE RIGHTS OF THE CHILD
IN JUDICAL PROCEEDINGS IN NORTH MACEDONIA

Abstract: The Convention on the Rights of the Child has significantly con-
tributed to strengthening the procedural status of children in judicial and ad-
ministrative proceedings affecting them. This development calls for an exam-
ination of the way children are heard in divorce proceedings and of whether
the applicable procedures comply with the principle of the best interests of the
child. This paper analyses the model applied in the Republic of North Mace-
donia under the Family Law and identifies shortcomings in the existing legal
framework. Methodologically, the study combines a doctrinal analysis of the
Convention, the Committee’s General Comments, and the relevant Macedo-
nian family and civil-procedure legislation with an examination of selected do-
mestic judicial decisions. It further applies a functional comparative method
to selected European legal systems, assessing them according to whether the
hearing is guaranteed as a right, whether fixed age thresholds or individual
assessments of the child’s capacity are applied, whether the child is heard di-
rectly or indirectly, and whether the competent authority is required to ex-
plain the weight accorded to the child’s views. On this basis, the paper iden-
tifies regulatory and practical gaps and formulates de lege ferenda proposals
aimed at introducing clearer and child-sensitive procedural safeguards. The
proposed reforms seek to ensure more consistent implementation of Article
12 of the Convention, strengthen the effective participation of children in di-
vorce proceedings, and enhance legal certainty for the child.
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Introduction

One of the fundamental principles of contemporary legal systems is the
legal protection of children’s rights, within which particular importance is at-
tributed to the child’s right to be heard in proceedings affecting him or her. As
a key international instrument, Article 12 of the Convention on the Rights of
the Child enshrines the child’s right to freely express his or her views and to
have those views duly considered in accordance with the child’s age and ma-
turity. This right constitutes an essential element of the concept of the child
as a subject of rights, rather than merely an object of protection. This effective
implementation of Article 12 plays a significant role in ensuring the effective
legal protection of the child, particularly in judicial and administrative pro-
ceedings.

The child’s right to express his or her views represents the first and
fundamental step of the concept of the child’s participation in proceedings,
upon which the child’s participatory rights are built. The legal status of the
child is preceded by two key factors that constitute the source of legal regu-
lation concerning children, namely: the principle of the best interests of the
child and the child’s right to participation (Vlaskovi¢, 2014, p. 243). Regard-
ing the participatory rights of the child, the basic general rule is the child’s
right to express his or her views, which is regulated by the Convention on the
Rights of the Child attwo levels: a general level and a specific, procedural level.
Through this Convention, the fundamental rights of the child were regulated
for the first time (United Nations, 1989, art. 12(1)). In procedural terms, it
is emphasised that the child must be given an opportunity to be heard in all
judicial and administrative proceedings affecting his or her interests, either
directly or through a representative or an appropriate body, in a manner con-
sistent with the procedural rules of the national legislation (United Nations,
1989, art. 12(2)).

Determining the best interests of a child is not a simple task in pro-
ceedings in which the child’s rights and interests must be balanced against
the rights and interests of other participants. In civil judicial proceedings, the
best interests of the child must be considered together with other rights of the
child, such as the right to be heard, the right to protection from violence, and
the right not to be separated from his or her parents, among others. When
addressing litigation proceedings concerning family-law relations, it must be
borne in mind, first and foremost, that the general rules of civil procedure—
designed as standard rules for resolving classic property-law disputes—do
not correspond to the specific nature of family-law relations (Stankovi¢, 2013,
p. 582).
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In other words, in proceedings concerning the exercise of parental
rights, certain deviations from general civil procedure exist (Stankovi¢, 2013,
p. 583). These are reflected in the limited application of the principle of dis-
position, the predominance of the inquisitorial principle, the exclusion of the
public, and the urgency of the proceedings. In such proceedings, which con-
stitute special types of civil litigation, particular importance is attached to the
application of the principle of equity, bearing in mind that the court is obliged
to be guided by the best interests of the child.

Accordingly, the analysis proceeds from the international framework
of Articles 3 and 12 of the Convention to the child’s procedural position in
civil proceedings, before examining the shortcomings of the Macedonian fam-
ily legislation and judicial practice. The final part uses comparative law not
merely descriptively, but as a basis for identifying concrete de lege ferenda
safeguards suitable for incorporation into the Family Law of the Republic of
North Macedonia.

The domestic case-law analysis covers selected judgments delivered
by the Basic Civil Court in Skopje and the Basic Court in Stip. The judgments
were selected according to subject-matter criteria, namely divorce proceed-
ings concerning the determination of the parent with whom the child will re-
side, the child’s upbringing and maintenance, and the regulation of personal
relations with the other parent. As the judgments are not publicly accessi-
ble, they are used as illustrative rather than representative examples and are
examined according to whether the child was afforded an opportunity to be
heard, whether the child’s capacity was individually assessed, whether the
courtrelied on reports from the Centre for Social Work, and whether the judg-
ment explained the weight accorded to the child’s views. The selected com-
parative jurisdictions represent different regulatory approaches to child par-
ticipation, including fixed age thresholds and individual assessments of the
child’s capacity, as well as direct and indirect forms of hearing. Their legis-
lation is examined through a common functional framework, focusing on the
legal basis of the right to be heard, the applicable age or capacity criteria, the
method of hearing, and the obligation to explain the weight according to the
child’s views.

1. The Concept of the Best Interests of the Child

The idea that the child’s well-being and interests should be accorded
particular weight in legal and institutional decision-making developed gradu-
ally during the nineteenth and early twentieth centuries, even before the con-
cept of the best interests of the child gained broader recognition in legal doc-
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trine and practice (Zermatten, 2010, p. 492). The personal well-being of the
child also influenced the children’s protection practice even before its termi-
nological and normative consolidation of the principle, whereas its modern le-
gal meaning was shaped through the 20th century international instruments
(Musgrove & Swain, 2010, p. 36).

The Declaration on the Rights of the Child of 1959 determined, in prin-
ciple 2, the best interests of the child as the paramount consideration when
adopting laws for his or her special protection and development. The 1989
Convention on the Rights of the Child gave the principle a broader horizontal
scope. Pursuant to Article 3(1), in all actions concerning children, the best in-
terests of the child must be primary consideration. Thus, the principle evolves
from a standard primarily focused on well-being into a general principle of
decision-making based on children's rights, applicable in legislative, adminis-
trative, and judicial proceedings, as well as in the work of public and private
social welfare institutions (United Nations General Assembly, 1959, principle
2; United Nations, 1989, art. 3(1)).

General Comment No. 14 further elaborates this obligation by defining
the best interests of the child as a threefold concept: a substantive right, a fun-
damental interpretative legal principle, and a procedural rule. Consequently,
the application of Article 3 (1) cannot be reduced either to predetermined sub-
stantive legal solutions or solely to formal procedural rules. Rather, it requires
an individualised substantive assessment of the relevant circumstances, con-
ducted in a procedure that ensures the child's participation, the proper es-
tablishment of the facts, an assessment of the potential consequences, and an
explanation of how the child's best interests were identified, assessed, and
weighed (Committee on the Rights of the Child, 2013, paras. 6, 43-45, 85-99).

The child’s best interest’s principle is also significant in resolving con-
flicts between different rights and interests. Fulchiron (1997, p. 31) distin-
guishes a control function, through which the manner of exercising parental
rights and duties is assessed, and a solution function, through which the de-
cision for their determining and regulating is directed. Still, determining the
best interest as a “the paramount consideration” does not mean that it sup-
presses automatically and absolutely all other relevant rights and interests;
the competent authority must give it high priority significance and explain
clearly its weighing in this specific case (Committee on the Rights of the Child,
2013, paras. 36-40). The content of the best interests cannot be determined
in abstracto, or statically, but it is determined through wider circumstantial
factors and individual, i.e. family factors. The first group encompasses the so-
cial, cultural and institutional environment in which the child lives, along with
the quality of care, protection, health and educational condition. The second
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group includes views, age, maturity, identity, vulnerability and developmen-
tal needs of a specific child, its relations with the parents, other members of
the family and persons looking after him or her, as well as the ability of those
persons to meet his or her emotional, psychological, educational and cultural
needs. This division is an analytical, not a normatively determined or hierar-
chical, classification (Committee on the Rights of the Child, 2013, paras. 48-
79; Ferreira, 2010, pp. 208-211; Heaton, 2009, pp. 9-15).

The individual nature of the concept requires that the weight of each
factor is determined according to its specific impact on a certain child, not
through the application of a predetermined list. Therefore, the assessment
must be directed to the child and to taking into consideration his or her own
perspective, immediate family environment and circumstances in which that
child lives. At the same time, different legal, religious and cultural environ-
ments can influence the interpretation of quality care and upbringing. For ex-
ample, Zevulun et al. (2019, pp. 339-340, 342-343) found substantial agree-
ment between Western-European and Western-Balkan assessors when the
BIC-Qratings were dichotomized as sufficient or insufficient, while differences
remained in relation to two distinct conditions: “respect” for the child in the
wider social environment and “interest”, referring to the interest and engage-
ment shown by parents or caregivers in the child’s wishes and activities. It can
therefore be concluded that the best interests of the child are not an unchange-
able standard. The term is subject to change. This means that the doctrine and
case-law should develop this notion. One of the benefits of this principle is its
flexibility and adjustment to cultural, social and economic differences of differ-
ent legal systems within spatial and time meaning. Due to that, this principle
is universally accepted and useful.

Although the principle of the best interests of the child is one of the
foundations of international children’s rights law, it remains a complex con-
cept, particularly where the child’s interests do not coincide with those of the
parents, the family, the State, or other rights-holders. The competent author-
ity must therefore identify and properly assess all relevant interests, give due
weight to the child’s views, evaluate the potential consequences of each avail-
able solution, and provide a reasoned explanation demonstrating that the de-
cision serves the child’s best interests. Without the effective implementation
of Article 12, the decision-maker cannot obtain and duly consider the child’s
own perspective, which constitutes an indispensable element of any genuinely
individualised assessment of the child’s best interests. Understood in this way,
the principle is not merely a general rhetorical formula, but a method of legal
reasoning that links the substantive assessment of the child’s circumstances
to the procedural legitimacy of the decision (Committee on the Rights of the
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Child, 2013, paras. 36-40, 43-45, 85-99).

2. The Procedural Legal Status of the Child and His or Her
Representation in Civil Judicial Proceedings

Article 12 of the United Nations Convention on the Rights of the Child
(CRC) constitutes one of the four general principles of the Convention and
plays a central role in the interpretation and implementation of all other rights
guaranteed therein. It recognises the right of every child capable of forming
their own views to express those views freely in all matters affecting them and
requires that such views be given due weight in accordance with the child’s age
and maturity. Importantly, Article 12(2) requires that the child be provided
with an opportunity to be heard in any judicial or administrative proceedings
affecting them, either directly or through a representative or an appropriate
body, in a manner consistent with the procedural rules of national law. By
recognising children as holders of rights whose views must be sought and duly
considered, Article 12 contributes to the transformation of the child’s legal
status from that of a passive object of protection into that of an active subject
and participant in decision-making processes affecting their life.

Representation in civil judicial proceedings and the procedural legal
status of the child increasingly underscore the necessity of ensuring effective
protection of children’s rights within judicial processes. This section elabo-
rates on the evolving procedural position of the child in relation to legal ca-
pacity and representation, as well as the impact of international standards on
strengthening the child’s role in civil proceedings.

From birth, the child possesses legal personality and legal capacity, un-
derstood as the capacity to hold rights and obligations. These concepts must
be distinguished from party capacity, which concerns whether the child may
participate as a party to proceedings, procedural capacity, which concerns
whether the child may independently undertake procedural acts, and repre-
sentation, which determines who may perform such acts on the child’s behalf
where full procedural capacity is absent. None of these procedural categories
determines the existence or scope of the child’s autonomous right under Arti-
cle12 of the Convention.

Article 12 confers on the child a personal participatory right to express
their views and to have those views given due weight, irrespective of whether
the child has full procedural capacity or formally participates in the proceed-
ings as a party, participant, or witness. The absence of full procedural capac-
ity may require the child to be represented for the purpose of undertaking
procedural acts, but it does not justify excluding the child from being heard.
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Moreover, hearing the child under Art. 12 should not be equated with the ev-
identiary examination of a party or witness, since its purpose is to secure the
child’s effective participation in a decision-making process that affects them.
The decision-maker must proceed from the presumption that the child is ca-
pable of forming their own views and must assess that capacity individually,
without relying exclusively on age or on predetermined categories of children.
The child remains free to decide not to exercise the right to be heard. Where
concerns arise regarding pressure, potential harm, or the suitability of direct
hearing, the appropriate response is to adapt the method, environment, fre-
quency, and professional support to the child’s particular circumstances. An
assessment by the Centre for Social Work may assist the court in selecting an
appropriate method of participation, but it cannot, by itself, constitute a gen-
eral ground for denying the child the opportunity to be heard; any conclusion
that the child is unable to form or communicate views in the particular matter
must be based on an individualized and reasoned assessment (Committee on
the Rights of the Child, 2009, paras. 15-16, 20-24, 28-30, 32-38, 44, 51-52).

After the conclusion of judicial proceedings in which the child has di-
rectly expressed his or her view, the court need to act in accordance with the
principle of the best interests of the child and, in that regard, to provide feed-
back to the child regarding how the decision was made and how the child’s
views influenced the outcome (Committee on the Rights of the Child, 2009,
para. 45). Such feedback constitutes a guarantee that the child’s views were
not elicited merely as a formality but were taken seriously. The Committee
further notes that this information may provide grounds for the child to pur-
sue legal remedies (Committee on the Rights of the Child, 2009, para. 45).

[t should be noted that the Committee on the Rights of the Child does
not prescribe a specific method for conveying information to the child. Feed-
back may be provided either directly or appropriately through the child’s rep-
resentative; however, the court must ensure that the information communi-
cated to the child is accurate, comprehensible, and provided in a timely man-
ner. These general requirements provide the normative framework against
which the Macedonian legislative and institutional model must be assessed.

2.1. The Domestic Normative Framework in Macedonian Legislation:
Judicial Proceedings and the Role of the Centre for Social Work

Against this international framework, the Macedonian legal framework
remains fragmented and insufficiently proceduralized. Under the Family Law,
neither the content of the principle of the best interests of the child nor a com-
prehensive methodology for its assessment is explicitly regulated; instead, the
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determination is largely left to the discretion of the court. Although more re-
cent legislation, including Article 5 of the Law on Child Protection of the Re-
public of North Macedonia (2013, art. 5) and Article 17(3) of the Law on Social
Protection of the Republic of North Macedonia (2019, art. 17(3)), recognises
the child’s right to have their views taken into account in accordance with their
age and maturity, the Family Law Act, as the lex specialis governing family re-
lations, does not provide a comprehensive framework for the effective exer-
cise of the child’s right to be heard.

Furthermore, the Centre for Social Work has a particularly prominent
role in family disputes, as it may propose evidence and provide expert opin-
ions on which the court often relies, as provided in Articles 80 (2) and 249 of
the Family Law of the Republic of North Macedonia (1992, arts. 80(2), 249).
This creates a model in which the child’s views frequently reach the court in-
directly, raising the key question whether such institutional representation
provides safeguards equivalent to an explicit obligation imposed on the court
to secure the child’s effective participation. Although international standards
permit such representation, they emphasize that the selected method must
not create a conflict of interest and must effectively convey the child’s authen-
tic views.

This regulatory gap is reflected in the case law examined, which ap-
pears uneven. As noted above, the analysis examined 30 judgments (in the
publicly available decisions examined) delivered between 2017 and 2025 by
the Basic Civil Court in Skopje and the Basic Court in Stip in family-law dis-
putes, specifically divorce proceedings in which the courts also determined
the parent with whom the child would reside. The reviewed decisions gen-
erally rely on reports from Centers for Social Work and do not consistently
indicate whether the child was directly heard, how the child’s views were ob-
tained, or what weight was attributed to them. This risks reducing the child’s
right to participation to a procedural formality rather than ensuring substan-
tive participation in decisions concerning their future.

The civil and family-law cases examined in North Macedonia reveal a
significant gap between the principles enshrined in the Convention and their
implementation in practice.To address the existing regulatory gaps, the author
proposes introducing a dedicated set of provisions in the Law on Civil Proce-
dure or the Family Law governing the procedure for hearing a child in civil
and family disputes. This would promote more consistent judicial practice.
Direct hearing of the child should be available as a statutory standard: a child
capable of forming views should be given an opportunity to be heard directly
by the court where this is appropriate and consistent with the child’s wishes
and circumstances. The opinion of the Centre for Social Work should remain
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a form of expert evidence in the proceedings but should not substitute for the
court’s independent assessment of the child’s right to be heard. In divorce
proceedings involving a risk of parental manipulation or a conflict of interest,
the court should be authorized to appoint an independent representative or
special guardian (guardian ad litem), whose role and duties should be clearly
defined by law.

In Macedonian family law, the prevalence of the indirect model of hear-
ing through the Centre for Social Work and the absence of detailed, child-
sensitive procedural rules in the Law on Civil Procedure weaken the effective
realization of this fundamental right. As a general procedural law, the Law on
Civil Procedure does not contain specific provisions regulating the hearing of
children in civil proceedings. The procedure is conducted under the general
rules on the examination of witnesses (Articles 223 et seq.) or parties (Articles
257 et seq.), which are not adapted to the developmental and communicative
needs of children (Law on Civil Procedure of the Republic of North Macedo-
nia, 2005, arts. 223, 257). This creates a regulatory gap and contributes to
inconsistent judicial practice, as the manner in which the child is heard de-
pends substantially on the sensitivity and training of the individual judge. To
ensure full compliance with international standards, the above-mentioned de
lege ferenda reforms are necessary. They would enable the child to become
an active participant in proceedings that shape their future and would support
judicial decisions based on a comprehensive assessment of the child’s views
and best interests. Reform in the Republic of North Macedonia should there-
fore be substantive, procedural, and institutional. Only then will the child’s
right to be heard function as a genuine right to participation rather than as an
occasional procedural formality.

2.2. Identified Shortcomings in Macedonian Judicial Practice

An analysis of judicial practice in the Republic of North Macedonia in-
dicates that Article 12 of the Convention on the Rights of the Child is not con-
sistently applied and that children are not heard in proceedings in which de-
cisions are made concerning their interests. The fact that this provision has
not been implemented in the relevant lex specialis (namely, Family Law) does
not absolve judicial authorities of their responsibility to apply it in practice.
Two of the 30 judgments examined are discussed below as illustrative exam-
ples of the broader shortcomings identified in the case-law analysis: the first
concerns the failure to afford the child an opportunity to express their views,
while the second illustrates the failure to conduct child-related proceedings
with the urgency required by the principle of the child’s best interests.
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In case XIII P2-776/19 (Basic Civil Court in Skopje, n.d.-b), the court
committed a substantial violation of the procedural provisions. This is due
to the fact that the child was not afforded the opportunity to express his or
her views, despite the proceedings directly concerning the determination of
the child’s rights. At the same time, the Court decided to entrust the child to
the care, upbringing, and full maintenance of the mother. Consequently, the
father was relieved of the obligation to provide maintenance, which is con-
trary to the interests of the child. This is particularly problematic given that
the Court, acting as a party in a functional sense, is under an obligation to take
due account of and give primary consideration to the best interests of the child.
The obligation of parents to provide maintenance for their minor children is
a joint responsibility of both parents, irrespective of which parent exercises
parental responsibility or whether parental responsibility is exercised at all.
In case P2-494/17 (Basic Civil Court in Skopje, n.d.-a), the Basic Civil Court in
Skopje dissolved marriage between the spouses in accordance with Article 40
of the Family Law. It may be observed from the judgment that the proceedings
lasted for more than two and a half years, indicating that the court failed to
be guided by the principle of the best interests of the child, particularly given
that such proceedings are to be conducted as urgently. In doing so, the court
breached the principle of expedition. This recalls the position of the European
Court of Human Rights, according to which diligence is required from the com-
petent authorities in all cases concerning personal relations and status, espe-
cially in legal systems where national legislation provides that certain judicial
proceedings must be treated as urgent (Borgese v. Italy, 1998, para. 28).

The analysed judicial practice reveals that the challenges in implement-
ing Article 12 are not limited to the absence of an explicit statutory obligation
to hear the child. They also concern the manner in which courts exercise their
procedural discretion. Three interrelated difficulties may be identified. First,
courts do not consistently examine whether the child is capable of forming
and expressing views, but may omit the hearing without providing an indi-
vidualised and reasoned assessment. Second, direct judicial hearing remains
exceptional and appears to be used predominantly in relation to older chil-
dren, which risks transforming age into an informal threshold contrary to the
requirement that capacity be assessed individually. Third, the absence of de-
tailed procedural rules concerning the place, method, participants and doc-
umentation of the hearing increases judicial dependence on Social Care Cen-
tres and other experts, thereby producing divergent practices between indi-
vidual courts. In addition, inadequate child-friendly premises, limited access
to psychologists and insufficient specialised training of judges may discourage
courts from hearing children directly. These deficiencies demonstrate that the
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practical problem is not merely whether a child is formally given a voice, but
whether the institutional conditions enable that voice to be obtained, inter-
preted and given demonstrable weight in the final decision (Sutova & Zem-
brzuski, 2024, pp. 124-126).

The cited decisions should be used as illustrations of recurring proce-
dural risks rather than as proof of the frequency of a nationwide practice un-
less a broader representative sample is available. The analytical value of the
cases lies in showing how the absence of an explicit hearing duty can affect ju-
dicial reasoning: the court may fail to assess the child’s capacity individually,
may rely exclusively on institutional reports, or may omit an explanation of
the weight attributed to the child’s views.

The objective is to recognize children as rights-holders and to respect
their developing autonomy in accordance with their evolving capacities (Lans-
down, 2005, p. 2). This requires that children be enabled to express their
views freely, that those views be heard and given due weight, and that chil-
dren be supported in progressively exercising greater agency and assuming
responsibility as their capacities develop and mature.

Limited awareness of children’s rights constitutes a significant obsta-
cle to the effective implementation of Article 12. It may also indicate a failure
to comply with Article 42 of the CRC, which requires States Parties to make
the principles and provisions of the Convention widely known, by appropri-
ate and active means, to adults and children alike (Lundy, 2007, p. 927; United
Nations, 1989, art. 42). Children’s abilities are often constrained by a lack of
awareness among parents and guardians, as well as by their failure to create
an environment conducive to the realization of children’s rights. Therefore, it
is recommended to enhance their awareness through targeted training pro-
grams aimed at enabling children to effectively exercise their rights.

3. The Influence of Age and Maturity in Proceedings Concerning the
Rights of the Child

In the effective realization of the child’s right to be heard in proceed-
ings affecting his or her rights and interests, a fundamental issue concerns the
determination of age and maturity. Contemporary standards increasingly em-
phasize that these elements must be assessed on an individual basis, consid-
ering the child’s developmental capacities and specific circumstances, rather
than relying on rigid age thresholds. This section of the paper examines the
various concepts of maturity, the conditions necessary for meaningful child
participation, and the extent to which domestic legislation is aligned with in-
ternational standards, particularly those enshrined in Article 12 of the Con-
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vention on the Rights of the Child.

When addressing the age and maturity of the child, it must be borne
in mind that these elements can be assessed only on an individual basis, con-
sidering the information available, the child’s experiences, environment, and
the relevant social and cultural expectations. Maturity, however, refers to the
child’s ability to understand and accept the consequences of expressing a par-
ticular view. The capacity for reasoning and understanding consequences as
a standard is increasingly reflected in international instruments and national
legislation.

There is no minimum age for a child to exercise his or her rights; even
infants can communicate views through the means available to them, which
develop and evolve as they grow (Barafi et al., 2026, p. 2). According to the
child’s views it increases progressively with the child’s maturity, while age
alone does not have an independent or decisive role. The Committee on the
Rights of the Child opposes the establishment of a fixed age threshold as a
prerequisite for the exercise of the child’s right to express his or her views in all
proceedings concerning the child’s rights and interests. An age limit does not
adequately reflect a child’s level of understanding, since only a small number
of children demonstrate a high degree of maturity at an early age.

At the same time, the environment in which the child is heard should
not be uncomfortable, hostile, insensitive, or inappropriate for the child’s age.
Procedures must be accessible and adapted to the child. In this regard, it is
necessary to ensure appropriately trained personnel, a child-friendly court-
room setting, suitable attire of people participating in the proceedings, sepa-
rate waiting rooms for children, and similar measures.

Once a competent authority determines that the child should be heard,
a decision must be made as to how the hearing will take place: directly or indi-
rectly, through a representative or an appropriate body. The United Nations
Committee on the Rights of the Child recommends that, whenever possible,
the child be given the opportunity to be heard directly on any proceedings. It
is noteworthy that Article 12 CRC “has acted as a catalyst for the (further) de-
velopment of the child’s right to participate domestically and internationally”
(Mol, 2019, p. 245). A child’s representative may be a parent, a lawyer, or an-
other person, including a professional from the Centre for Social Work. How-
ever, it should be borne in mind that in many cases (civil, criminal, or admin-
istrative proceedings) there is a risk of a conflict of interest between the child
and his or her representative, who is most often one or both parents. CRC, is
worth emphasizing that the representative must not confuse his or her role
with the obligation contained in Article 3 of the CRC that the child’s best inter-
ests must be a primary consideration. This concern is especially acute in high-
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conflict divorce and international child-abduction proceedings, in which par-
ents may be unable to represent the child’s interests objectively (Mol, 2019,
p. 245). If the child is heard through a representative, it is of essential im-
portance that the child’s views be accurately conveyed to the decision-making
authority by the representative. The representative must be aware that he
or she represents the interests and views of the child, and not those of other
people. Representation must be carried out “in a manner” consistent with the
procedural rules of national law.

In this context, the domestic legal framework provides only limited reg-
ulations. The same applies in proceedings determining the parent with whom
the child will reside following divorce. Specifically, Article 80 of the Macedo-
nian Family Law does not impose an obligation to hear the minor child or to
take the child’s views into account when dissolving a marriage and deciding
with which parent the child will live. This constitutes one of the most serious
shortcomings of Macedonian family law, which is not fully harmonized with
Article 12 of the CRC.

Therefore, the shortcomings of the legislative framework are twofold:
first, the Family Law, as the lex specialis, does not provide for a general rule
requiring that every child capable of forming and expressing a view be heard,
and on the other hand, the procedural legislation (meaning the Law on Civil
Procedure), does not provide sufficient safeguards regarding the preparation
of the child, the conduct of the hearing, the documentation, the provision of
feedback, and the justification for any child’s departure from the views ex-
pressed by him or her. These legal gaps are a reason for comparative analy-
sis of European countries and solutions for amendments of the current legal
framework de lege ferenda.

4. The Child’s Views in Judicial Proceedings in European Countries

The legal systems included in the comparative analysis were selected
purposively. France, Italy, Spain, the Netherlands, Austria, the Czech Republic,
Greece, and Norway were included in order to examine variations in the legal
and procedural approaches to children’s participation in proceedings affecting
them. The analysis focuses on the legal basis of the child’s right to be heard, the
application of fixed age thresholds or an individual assessment of the child’s
capacity, the method by which the child is heard, and the obligation to explain
the weight accorded to the child’s views.

The analysis also includes Serbia, Croatia, and Montenegro, not only
because of their geographical and historical proximity to North Macedonia,
but also because of the practical relevance of their legislative solutions to the
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reform of North Macedonian family law. The availability of relevant, reliable,
and sufficiently accessible legal materials constituted an additional selection
criterion. The comparison is therefore functional and problem-oriented and
does not purport to provide either an exhaustive overview or a representative
account of European legal systems as a whole.

Comparative analysis of European legal systems of the countries under
analysis shows a significantly more developed approach to the child’s right to
be heard in proceedings affecting his or her rights and interests, particularly
when compared to the approach identified in our domestic legal framework.
A number of jurisdictions demonstrate that this right is not merely formally
recognised, but is also supported by clear procedural guarantees, including
statutory obligations to hear the child and to take due account of the child’s
views in the decision-making process. In this context, this section of the paper
examines selected European models, highlighting the diverse legislative solu-
tions and practices aimed at ensuring the meaningful participation of the child
in judicial proceedings.

The comparative analysis includes four legal criteria: (1) whether the
hearing is regulated normatively as the child’s right or is surrendered to the
discretionary evaluation of the court; (2) whether the law provides for a fixed
age threshold or requires individual assessment of his or her developmental
capacities; (3) whether the child is heard directly by the judge or indirectly,
through an expert or a legal representative; and (4) whether the decision-
maker is required to explain the weight accorded to the child’s views and the
extent to which those views influenced the decision (Committee on the Rights
of the Child, 2009, paras. 15, 19-21, 28-37, 44-45, 51-52). The Council of
Europe Guidelines on Child-Friendly Justice support this functional approach
(Council of Europe, 2010). They relate to civil, administrative and criminal
proceedings and require that the procedures be accessible, adequate to age,
fast, efficient and adapted to the needs of the child, while ensuring legal pro-
tection of participation, information, privacy, representation and multidisci-
plinary support.

As previously emphasized, unlike the Republic of North Macedonia, Eu-
ropean legal systems attach great importance to the child’s right to express
his or her views before all judicial and other authorities when decisions are
taken that are significant for the child’s rights, interests, and future. In French
law, the application of Article 12 of the Convention on the Rights of the Child
(the right of the minor child to be heard and to be expressed in all judicial and
administrative proceedings affecting him or her) is transposed through Arti-
cle 388-1 of the French Civil Code (Code civil, 1804, art. 388-1). This article
was introduced into the Civil Code by the 1993 Reform (Law No. 93-22) and
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was later supplemented and clarified by several amendments. In France, there
is no fixed age. A child capable of reasoning may be heard in any procedure
that concerns him/her; if the child himself/herself requests a hearing, this is
his/her right. In 2025, with the amendment of Article 338-1 of the Code of
Civil Procedure (Code de procédure civile, 1975, art. 338-1), the obligation
to inform the child of the right to be heard by a lawyer was strengthened and
requires that the information about this right be given to the child by the per-
son or service to which the child is entrusted, and that the notification of the
right be attached to the court summons. Where the request comes from the
child, refusal may be based only on a lack of capacity for judgment or on the
fact that the procedure does not concern the child, and the reasons must be
stated in the decision (Code de procédure civile, 1975, art. 338-4). Mallevaey
(2022, p. 71) places these safeguards in the broader context of the increasing
judicialisation of family relationships.

Under Italian law, a child can be heard at the age of 12, or even younger
if they have the capacity to reason (capacita di discernimento). A signifi-
cant turning point was brought by the "Cartabbia” reform (Legislative Decree
No. 149/2022), which, by introducing articles 473-bis.4 and 473-bis.5 in the
Code of Civil Procedure, regulated the hearing process, with an emphasis on
immediacy, privacy and audiovisual recording. These provisions established
an obligation to evaluate the views according to the maturity of the child, pre-
scribed an obligation to provide a specific explanation if the hearing is omit-
ted, and set out specific exceptions when this is not in the child's best interests
(Codice di procedura civile, 1940, arts. 473-bis.4-473-bis.5). In Spain, the law
provides that a child who has attained a certain age and level of maturity has
the right to be informed and to express his or her views on all matters con-
cerning the child’s rights and interests (Organic Law 1/1996 on the Legal Pro-
tection of Minors, 1996, art. 9). If parents fail to inform the child or to take
the child’s views into account when deciding on matters of significance, this
is considered a negligent exercise of parental responsibility. Spanish law fur-
ther provides that a child who has reached the age of 12 must be heard when
a decision is made regarding the parent with whom the child will live if the
parents live separately or are divorced. Article 770, Rule 4, of the Law on Civil
Procedure governs the procedural aspects of hearing the child (Law 1/2000
on Civil Procedure, 2000, art. 770).

According to the Dutch Code of Civil Procedure, the court may not ren-
der a decision before hearing a minor who has reached the age of 12 in mat-
ters concerning the child’s rights and interests (Dutch Code of Civil Procedure,
1986, art. 809(1)). The court may afford minors under the age of twelve an
opportunity to express their views in such manner as it considers appropriate.
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In Austria, the court shall personally hear minors in proceedings concerning
care and upbringing or personal contact. The minor may also be heard by the
child and youth welfare agency, the family court support service, the juvenile
court support services or in another appropriate manner, such as experts, if
the minor has not yet reached the age of ten, if his development or state of
health so requires, or if the expression of a serious and independent view from
the minor cannot otherwise be expected (Federal Act on Court Procedure in
Non-Contentious Matters, 2003, sec. 105).

The Czech model combines the presumption of sufficient maturity from
the age of 12, established in Article 867 of the Civil Code of the Czech Re-
public (2012, art. 867), with the flexible procedural mechanism provided for
in section 100(4) of the Civil Procedure Code of the Czech Republic (1963,
sec. 100(4)), under which the child may be heard either directly by the court
or indirectly through an appropriate representative or competent authority,
without relieving the court of its ultimate responsibility to ensure that the
child’s views are properly ascertained and considered (Cileckova, Chrenkova,
& Kornel, 2024, p. 80).

Greek law does not prescribe a mandatory minimum age for a child to
be heard, unlike the legislation of certain other countries. Instead, the judge
assesses the circumstances of each case in concreto, determining whether the
child possesses a sufficient degree of maturity and capacity for discernment to
form and express his or her own views (Greek Civil Code, 1984, art. 1511(4)).

In Norway, when the court decides on parental rights and duties, cus-
tody, or the maintenance of personal contact, a child who has reached the age
of seven must be heard (Children Act, 1981, art. 31). Furthermore, the Norwe-
gian Children Act of 1981 provides that a child who has reached the age of 12
“shall be given considerable weight” in decisions concerning his or her rights
and interests (Children Act, 1981, art. 31). Under Norwegian law, the judge
hears the minor without the presence of the parents or their legal representa-
tives and may appoint a professional to conduct the hearing where justified.

By contrast, in the Family Law of the Republic of North Macedonia, Ar-
ticle 12 of the Convention on the Rights of the Child has not been consistently
implemented, which constitutes one of the fundamental shortcomings of the
Macedonian family legislation. As a result, the legal solutions in this area are
inconsistent. For certain matters, the Family Law provides for the child’s right
to be heard upon reaching a certain age when competent authorities decide on
the child’s rights and interests, while in other situations such a solution is not
envisaged.

Without engaging in a detailed elaboration of the various approaches,
it can nevertheless be noted that differences are also evident among countries
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in the region. Legislative reforms have been undertaken whereby family laws
provide for an obligation to take the child’s views into account. For example,
under the Family Act of the Republic of Serbia, a child who has reached the
age of 10 may freely and directly express his or her views in any judicial or
administrative proceedings concerning the child’s rights (Family Act of the
Republic of Serbia, 2005, art. 65(4)). Under the Croatian Family Act, every
child has the right to be informed, to receive advice, and to express his or her
views in all proceedings concerning his or her rights or interests. The child’s
views are taken into account in accordance with his or her age and maturity
(Family Act of the Republic of Croatia, 2015, art. 86(2)).

In our view the right to express views should not be limited by age, but
by the child’s ability to form views, which depends on the child’s individual
developmental capacities.

By contrast, in Montenegro, amendments to the Family Law adopted in
2016 removed the age restriction that previously granted the child the right
to express views only if older than 10 years of age. Under the current legal
framework, this right is recognized for every child who can form views (Family
Act of Montenegro, 2007, art. 67). Through these amendments, the legislation
has been harmonized with the contemporary concept of the child’s evolving
capacities and with the position of the Committee on the Rights of the Child
that no fixed age limit should be set with regard to the child’s ability to form
views; rather, such ability should be assessed in each individual case, taking
into account the child’s age and maturity.

Comparative analysis shows that no foreign model should be directly
transposed; any legislative solution must be adapted to the domestic doctri-
nal and procedural framework, as well as to judicial practice. The constraint
of age thresholds provides certain advantages on the one hand; however, on
the other, it carries the risk of excluding younger children who are capable of
forming their own views (which depend on various factors and must be as-
sessed on a case-by-case basis). On the other hand, broad judicial discretion
allows for individualization, but it can produce inconsistent practice if the law
does not provide for general rules. Therefore, a balanced solution in the Mace-
donian legislation is required, which will combine the capacity of each child,
individualized assessment without minimum age, an obligation of courts that
ensures certainty that each child has been given an equal possibility to give
his or her view and reasoned explanation concerning the weight given to the
child’s views.

The implementation of this model requires coordinated amendments
to the Family Law and the Law on Civil Procedure. These amendments should
regulate when the child is to be heard directly by the court and when profes-
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sionally assisted indirect hearing is appropriate, guarantee independent rep-
resentation in cases involving a conflict of interests, and require a reasoned
explanation of the weight accorded to the child’s views and their influence on
the final decision. Such safeguards would ensure the effective and consistent
implementation of Article 12 of the United Nations Convention on the Rights
of the Child in Macedonian legislation.

5. Conclusion

This study demonstrates that the implementation of Article 12 of the
Convention on the Rights of the Child in North Macedonian family proceed-
ings remains incomplete at both substantive and procedural levels. The Fam-
ily Law Act, as a lex specialis, does not regulate the fundamental right of every
child who is capable of giving an opinion in the proceedings that are decide on
his/her interests, while the Law on Civil Procedure does not contain proce-
dural rules (absence of procedural rules) that regulate the hearing of children
in civil proceedings. In practice, this regulatory gap sustains a predominantly
indirect model in which the child’s views are conveyed through the Centre for
Social Work rather than secured through a clearly defined judicial duty.

The illustrative review of 30 decisions delivered between 2017 and
2025 by the Basic Civil Court in Skopje and the Basic Court in Stip does not
establish the frequency of a nationwide practice, but it reveals recurring pro-
cedural risks. The decisions do not consistently indicate whether the child
was heard, how the child’s capacity was assessed, how their views were ob-
tained, or what weight those views carried; the examined cases also illustrate
the consequences of insufficient procedural urgency. These findings confirm
that the expert contribution of the Centre for Social Work, although indispens-
able, cannot be equated with the child’s authentic views or substitute for the
court’s own assessment. Articles 3 and 12 are therefore mutually reinforcing:
an individualized assessment of the child’s best interests requires meaningful
participation, while participation must be organized in a manner that protects
the child’s welfare and evolving capacities.

Ratification of the Convention entails an international obligation for the
State to secure the rights it guarantees; however, the specific procedural du-
ties of domestic courts must be made operational through clear domestic rules
and the constitutional framework governing the effect of ratified treaties. The
comparative analysis supports a mixed model adapted to the North Macedo-
nian legal system. Fixed age thresholds promote certainty but may exclude
younger children capable of forming views, whereas unstructured judicial dis-
cretion permits individualization but risks inconsistent practice. Therefore,
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coordinated amendments to the Family Law and the Law on Civil Procedure
should establish the following guarantees:

1. A general right to age-appropriate information, advice, free expres-
sion and due consideration of views for every child capable of forming them,
without a fixed minimum age, thereby remedying the fragmented protection
in the Family Law and drawing on the capacity-based Croatian, Montenegrin
and Greek approaches.

2. An express duty for the court to assess the child’s capacity indi-
vidually against clear criteria, with professional assistance where necessary,
thereby addressing the informal use of age as a threshold and drawing on the
Greek in concreto assessment and the French capacity-based standard.

3. Direct hearing by the judge as the preferred method, conducted in a
child-friendly environment, with professionally assisted indirect hearing used
only when justified by the child’s wishes, development, health or other individ-
ual circumstances, as illustrated by the Austrian, Czech and Norwegian mod-
els.

4. Independent representation or the appointment of a special
guardian where a conflict of interests exists, together with a statutory duty
to convey the child’s authentic views accurately, building on the Czech use of
an appropriate representative and the Norwegian possibility of appointing a
professional.

5. Specific reasons whenever a hearing is omitted, a mandatory record
of how the child’s views were obtained and assessed, an explanation of the
weight accorded to them and of any departure from them, and timely child-
friendly feedback, reflecting the French and Italian reason-giving safeguards.

These reforms would preserve the multidisciplinary role of the Centre
for Social Work as experts support that complement, rather than substitutes
for, the court’s responsibility. They would also transform the child’s right to be
heard from an inconsistently applied procedural possibility into an effective
and reviewable guarantee of participation in decisions that shape the child’s
family life.

Thus, the reform in Republic of North Macedonia should be substan-
tive, procedural, and institutional. Only then, the child’s right to be heard will
function as a genuine right to participation rather than an occasional proce-
dural formality.
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