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NNPEATOBOP

[ly6nukanujata ,Ecen 3a murpanuja v asua‘ npecraByBa 36UpKa O/
aKaJleMCKM, eKCIepTCKM W CTYJLeHTCKH TpYAOBM U eced oJf obJjacTa Ha
Murpanujata 4 asuaorT. OBaa mpeTcTaByBa TpeTa NybJMKalLyja BO paMKUTe
Ha npoekTtoT KaH Mone Mpexu ,CucTeMH Ha NOJUTHUKU 32 MUTpalLUja U a3ul
- MAIIC" (Jean Monnet Network on Migration and Asylum Policies Systems
- MAPS), Bo usnanue Ha YuuBep3uteToT ,[oue [enyeB” - llltun. IlpoektoT
,MAIIC“ mpeTcTaByBa KOH30pPLIUYM O] /leBeT YHUBEP3UTETH, MPEJBOJEH O]
YHuBepsutetoT Bo Heamnous ,OpueHTasne” nos pakoBoAcCTBO Ha npod. llysene
Katangu, Bo koj ydyectByBa U IlpaBHHMOT dakyaTeT NpU YHUBEP3UTETOT
JLone JleryeB” — lllTun, mox pakoBoACTBO Ha npod. A-p AHa HukoauHoBcka
KpcreBcka u npod. g-p Osra KoumieBasnucka Kako 3aMeHUK PaKOBOJUTEJ.
[IpoekToT ,MAIIC* (2019 - 2022), umalile 3a L[] /ia TU NOTEHIUPA KIYIYHUTE
IpOMEHU NOBpP3aHM CO ONIUTHUTE NPUHLUIM M FapaHUMU Ha CUCTEMOT 3a
asus u Ha KopekTuBHuOT Asokanucku Mexanuzam (KAM) npu EBponckarta
yHHUja, Kako U Ja I'M WCTaKHe HeJOCTAaTOLMKMTEe BO MpaBHATa CTPYKTypa Ha
CUCTEMOT M HeroBaTa HMIJIEMeHTAallyja, aHaJU3UpajKU T'd CJaboCTUTE U
ycorJjiacyBarbarta co 06BPCKUTe KOU MPOU3JeryBaaT oJ, Mel'yHapoJ4HOTO NPaBo
3a 3alITUTA Ha GapaTesjiiTe Ha a3uJl, Gerjlauute U MurpaHturte. OcBeH TOa,
»,MAIIC“ co3saie HOBU COAP>KMHU, HOBU aKTUBHOCTU U HOBU J1e6aTU KaKo Ha
MelyHapoJHO HUBO TakKa U Ha HallMOHAJIHO HUBO BO PaMKHUTe Ha CTyJUHWTe 3a
eBpOIICKa MHTerpauuja, 1 HU3 HeroBUTe aKTUBHOCTH Ce CIpOBejoa cepHja Ha
KOMIIapaTUBHU MUCTPa)KyBakha KOHWLITO IMOCTOjaHO I'M UCIUTYBaa pas/UKUTE
BO 3aKOHUTE U MOJUTHUKUTE 3a a3uj M MUIpalyja Ha 3eMjuTe 4YJIeHKU, HO U
NOIIMPOKO, BKJIYYyBajKU I'M HAYMHUTE Ha HUBHATA UMILJIeMeHTalyja.

BriyuyyBaweTo Ha [lpaBHUOT dakyateT Bo mnpoektoT KaH Mone 3a
BMpexyBawe ,MAIIC npeTcTaByBalle eJleH BUJ Ha MOTBp/A 3a JocCerauHa
paboTa M NOCBETEHOCT Ha ¢aky/JTeTOT Ha TeMaTa MHUrpaluja U asuj, U
npujioeHece 3a Ja ce adUpMUpa UCTPpaKyBauKU TUM KOj e IOCBETEH Ha
MUTpaLMKTE U Ha a3UJIOT U KOj IPeKy TEOPUCKU aHAJIU3U U IPAaTUYHU IPUCTANU
ycrea KpUTHYKH Jja ce IOCTaBU KOH COBPeMeHUTe CUTEMH Ha MUTpalLiyja U asuJi,
KaKo BO 3eMjaTa, Taka U perdoHa/IHO U Ha eBPOICKO HUBO. CeKaKo, y4ecTBOTO
Bo npoekToT ,MAIIC“ mpujjoHece 3a BOCIIOCTaByBake Ha COpaboTKa CO pa3HU
HapTHePU U MHCTUTYL MU KMpyM Makel0HUja HO M HAZ|BOP O/ Hea, 3all0YHYBajKU
co 3ApyKeHHeTO Ha MJIaJU NpaBHULHY, HeBJaJWHaTa opraHusauyuja Jleruc,
KannenapujataHa BucokuoT komecapujat Ha O6eauHenTUTe Hanuu 3a 6esianuu
Bo CKoIlje, MY Nak co YHUBep3uTeToT ,0pueHTasne” Bo Heanos, YHUBEP3UTETOT
Bo CasiepHo, YHUBep3uTeToT Ha Kamnanua ,Jlyunu BauButenu“ Bo Kaszepra,
Mef'yHapoAHHUOT MHCTUTYT 3a XyMaHUTApHO NnpaBo Bo CaHpeMoO U JpYyTH, CO
ko [IpaBHUOT daKy/aTeT cpoBee 3aelHO OPOjHU aKTUBHOCTHU U BOCIIOCTaBU
IBPCTU Mel'yCeOHU BPCKHU.



[ly6sinkanyjaTa UITO ja MMaTe MpeJ Bac COAPXKU BKYMHO 12 TpymoBw,
Y Taa MMa UCTOBPEMEHO HUHTEepPAUCLUIJIMHAPEH, UHTEPKYJITYPEH U OJPKJIUB
KapakTep. WHTepjucLuIJIMHAapeH, 3aToa WITO BO Hea Ce aHajJd3upaar
MUTpaLUUTEe W asuJOoT HU3 I[pu3MaTa Ha pasJMyHU [JUCLUIJIMHY;
UHTEPKYJTHUPEH, 3aT0Aa IUTO ce 06jaBEHU TPYLO0BU Ha OBeKe ja3uLU, OJLHOCHO
Ha MakeJOHCKU (9 TPYAOBH), aHIJIMCKU (2 TPYJOBU) M HUTAJHjaHCKHU ja3UK
(1 Tpyn), u o6jaByBameTO Ha Pa3jiMYHHU ja3UId I'0O CMeTaMe KaKO MOTTUK
Ha UHTEPKYJTYPHHUOT JAUjasor, KAKO U NpoMOLHja Ha ciellUGUIHOCTUTE Ha
pas/IMYHUTE KYJATYpU U NPaBO-NOJHUTHUYKHU TPAJULUU; U HA KPaj OJPKJUB,
3aToa IITO BO Hea y4yeCcTByBaaT He caMo npodecopu U uUCTpaxyBauu (5
npodecopu), TYKy U CTyJeHTU oA npB (4 ctyneHTtu), BTop (1 cTyneHT) M
TpeT LUKJYC HA CTyAUH (2 CTYAeHTH), YUULITO 3HAEeHa U TOCBETEHOCT Ke ce
penpoAyuuupar Bo UHHUHA.

lllTo ce onHecyBa A0 KOHKpPETHHTe TeMH KOU ce 06paboTyBaaT BO
ny6saukanuvjata, AHa HukouHoBcka KpcreBcka, BoHpeseH npodecop Ha [IpaBeH
dakyaret, YT/ - lllun, Bo cBojoT TpyA Hekou pasmucsaysarsa 3a coaudapHocma
Ha Esponckama YHuja 3a speme Ha muepanmckama kpusa od 2015 200uHa, roBOpU
3a NIPUHLUIOT Ha coaUAapHOCT Ha EBponckaTa YHHja 04HOCHO 3a Kpu3aTa Ha
COJIMJIAPHOCT KoOja ja MOroAu YHUjaTa 3a BpeMe Ha MUTPALUCKUOT HAIJIUB OF,
2015 roguHa, u ro Aectabuarusupa EBpONCKUOT cucTeM 3a a3uJ U MUTpalyja,
npeJU3BUKYBajKU cepyja Ha peCTPUKTUBHU MEPKU Ha Ha/iBOPELIHUTE FPaHULIU
Ha YHUjaTa, KOU ce pelepKyupaa Bp3 MUIPAaHTHUTe U GapaTesuTe Ha asuJ. Bo
KOHTEKCT Ha HaZiBopelnHU rpaHunu, Penepuka [le Cumone (Federica De Simone),
BOHpe/ZieH npodecop Ha YHHUBep3uTeToT Ha Kamnanuja ,Jlyunu Bansurtenu“ Bo
Kazepra, UTanuja, Bo cBojoT Tpyx CusHu u caabu cmpaHu Ha Hogume memodu
3a 6opba npomus epaHu4yeH KpumuHas 8o lllenzeH 3onama (Lights and shadows
of the new methods to fight crime on the borders of the Schengen area), ro
onuinyBa T.H. IborderCtrl cuctem, oJHOCHO NaMETHUOT CUCTEM 3a IPAaHUYHU
KOHTpPOJIY, BOBeJleH 0/, cTpaHa Ha EBpornckaTa YHUja Ha CBOUTe HaJ,0OBpPELIHU
rpaHUIY, KOj PYHKIIMOHHUPA CO IOMOII Ha BellTayKa MHTeJUIreHlija HaMeHeTa
3a danujasHo npenos3HaBawe Ha naTHuuW. Osra KouleBasvcka, BOHpeJeH
npodecop Ha [lpaBen ¢akynret, YI'/l - llltun, Bo cBojoT TpyL Kcenogobuja
Kamy@aupaHa 8o HosuHapcmeso. Cmyduja Ha cayvaj - baakaHom, npaBy aHaiu3a
Ha kceHOQOOGHWYHUTE HACJOBH KOM Ce I0jaBHja BO MeJUyMHTe 3a BpeMe Ha
MUTpaHTCcKaTa Kpusa of, 2015 ronHa, a kKou ce kaacudUIMpaaT Kako KpUBUYHU
nenia coryiacHo KasHeHnoT 3akoHUK Ha PCM.

Bo opHOC Ha cucTteMOT 3a MUrpayuja U asua Ha EBponckara YHUja,
cTyfeHTKaTa MpeHa MaHdyeBa, Marucrep HO CTYJUU Ha €BPOICKO MpaBo
Ha [lpaBHuoT ¢akynarer, YT/ - llTun, Bo TpyLoT HacaoBeH Cucmemom Ha
asusn Ha Eseponckama YHuja HU3 npusmama Ha npumapHomo u cekyHoapHomo
3aKkoH0dascmeo, ro 06paboTyBa NPUMAPHOTO U CEKYH/LApPHOTO 3aKOHOJABCTBO
Ha EBpornckara YHuja noBp3aHO cO MUrpauujaTa U asujoT, U T JUCKYTHpa



3aKOHOJlAaBHUTe Ipeasio3u Ha EBponckaTa komucuja, U Toa PerysaruBara
Ja6naun 1V, kako 1 HoBUOT makT 3a Murpauuja u asu. BuHdeHuo Basuie
(Vincenzo Basile), gokTopaHT oJi o6JsiacTa Ha MelyYHAapOJHOTO MpPaBO Ha
YHuBepsutet Bo Heamnous ,OpueHTane“ Bo Heanos, UTanuja, Bo cBojoT Tpy[
Hacoku Ha YHXLP 3a dodeaysarwe Ha cmamyc Ha 6ezasey HA OHUE KOUWMO
6ecaam od nocsaeduyume od kaumamckume npomeHu (UNHCR Guidelines on
granting refugee status to those fleeing the consequences of climate change), Toj
ja aHa/sM3Upa MOBP3aHOCTA MOMel'y KJAMMATCKUTEe NPOMEHU W MUIPaLUCKHTe
JIBMXKeHba, co crienuduyeH GOKyC Ha pacesyBameTO Ha JIMLA KaKo MocjaeAuna
O/l KJIMMAaTCKU npoMeHU. EneHa MakcumoBa, foleHT Ha [IpaBHUOT dakyaTeT
npu YT/, - lltun, Bo cBojoT pakonuc MuepaHmckama Kpusa u nospedama Ha
npasama sazapaHmupaHu 8o Esponckama koHeeHyuja 3a yosekosu npasa, BpIIU
aHa/lM3a U I'M YTBpAYyBa PeTIOCTaBEeHUTE OCHOBU 3a IIpeKpllyBame U NOBpesa
Ha EBponckaTa KOHBeHLMja 3a 4YOBEKOBM IpaBa 0J, cTpaHa Ha Peny6.ivka
Makef0oHHYja, KOH JiMllaTa KOW TpaH3UTHpase HU3 JpKaBaTa 3a BpeMe Ha
MurpanuckaTta kpusa oz, 2015 roguna.

Buosiera [laHOBCKa, NOopaHelleH CTYLeHT Ha NPB LUKJYC IPaBHU CTyAUU
Ha [IpaBHuOT Pakynaret, YI'/| - llTumn, Bo HejsuHUOT TPy, Hosama muepayucka
Kpuza u Hosuom nakm 3a as3ua u muzpayuja, TO ONULIYBAa BJIUjaHUETO LITO
MHUrpaLMcKaTa Kpy3aro uMaule Bp3 EBponckara YHuja, M oAr0OBOpPOT Ha YHHUjaTa
BO ClpaByBame co ucrtata. Ho, ucto taka I[lanoBcka ro paspa6oryBa u HoBuoTt
IaK 3a MUraplyja 4 a3uJ npezJjoxeH of EBpolickaTa koMucHja Bo ceTeMBpU
2020 roguna. AuTonuo BepTydo (Antonio Vertuccio), cTyZieHT Ha TpeT IIUKJIYC
Ha CTYAUM Ha YHuBep3uTeToT Ha Kamnanua ,Jlyunu Bausutenn“ Bo Kasepra,
HUTtasnuja, Bo CBOjOT TeKCT 3abesewku Ha MUucaeremo Ha [eHepaiHuom adgokam
AmaHacuoc Paumoc eo cayyaume C-14/21 and C-15/21 (Nota alle Conclusioni
dell’avvocato generale Athanasios Rantos nelle cause riunite C-14/21 e C-15/21),
BpLUIM aHa/u3a Ha MUC/AeHmeTO Ha ['eHepa/HUOT ajBoKaT PaHToc Bo Bpcka
co caydaute C-14/21 and C-15/21, noBp3aHu co MpUMeHa Ha AUpPeKTUBaTa
2009/16 koH HeBJIAJAUHU OpPraHU3alUM U UHCIEKIMCKHA HaA30p O CTpaHa
Ha KpajopexxHaTa /Jp:aBa KOH OBHUe HeBJAJWHU opraHusauud. CeeTsaHa
JakuMoBcKa, pefioBeH npodecop Ha PusosowkuoT dpakysret, YI'/J - llltun, Bo
Hej3UHUOT TPYZA 3a MakedoHckuom npeeod Ha KoHeeHyujama 3a cmamycom Ha
bezanyume, roBOpH 3a NpeBoAOoT Ha KoHBeHLMjaTa 3a CTaTycOT Ha Gesranure
IpOy4yBajKu I'M TeKCTyaJlHaTa CTPYKTypa U jasMYHUTe KapaKTEepPHUCTHUKHU Ha
KonBeHlMjaTa, 3abesexyBajku HeLOCJAeHOCTU WJM NPONYCTU BO UCTHUOT, U
IpUTOA yKaKyBajKu Ha noTpeba o, HOB, COBpeMeH IipeBo/J, Ha KoHBeHLHjaTa
HaJIONOJIHET CO IIOCOOJBETHU IIpeBOJAHU pelueHUja. Kartepuna MHBaHOBa,
CTYJEHT 0J IPB LIMKJ/YC Ha NpaBHU cTyAuM Ha [IpaBeH dakyarteT npu YI'/ -
llltun, Bo cBOjoT TpyA [losoxcb6ama Ha JceHama HU3 npusmama Ha 6e2aacku
Kpu3u, ja ONMMUIyBa MO3ULHUjaTa HA >XEHUTe U [eBOjuMibaTa BO JeMeH U BO
ABraHucTaH WM NpUKaXKyBa JeKa MOTUBOT INOpaju KOU THe MUIpUpaaT 3a



BpeMe Ha KOHQJIUKTH, ce AOJKHW Mely JpyroTo U Ha POJLOBOTO 3aCHOBAHO
HacuicTBo. Ha kpaj, EBa KupoBa u ®usun 'anes, cTyaeHTH 0/ IPB IUKJIYC HA
npaBHHU cTyauu Ha [IpaBeH ¢akynret, YI'/l - lllTumn, Bo cBoUTe eced HaCJ0BEHU
Muzpaumu, 6ezaayu - pasauyHu umurea, ucmu apwuHu! (EBa Kuposa) u
Kpuymuaperse muepanmu (Ounun 'aneB), roBopaT 3a pas/jadyHaTa IpMMeHa Ha
noctyJsatuTe Ha KoHBeHLMjaTa 3a CTATycOT Ha GesjlaliuTe Bp3 GapaTesUTe Ha
asuJ U MUTPAHTUTE 3a BpeMe Ha MUTpaHTcKaTa kKpusa oj 2015 rogvHa; U 3a
HeJlera/IHUTe NPaKCU Ha KpUyMuapele Ha MUI'PaHTH Ha npoctopute Ha P.C.
Makez0HHja, Kako 1 3a BOCIIOCTAaBEHHUTE MeXaHM3MU Ha HallMOHa/IHO HUBO 3a
60p6a MPOTUB UCTHUTE.

[IpujaTHO YuTame!

Op YpepHupure:

Ana HukoaunoBcka KpcreBcka
Ouira KomeBasnucka
Esnena MakcumoBa

[IpaBeH dakyarerT,
YHuep3surer ,['oue Jenue” - ltun



PREFACE

The publication “Essays on Migration and Asylum” is a collection of academic,
expert and student papers and essays in the field of migration and asylum. This
is the third publication under the Jean Monnet Network project on Migration and
Asylum Policies Systems (MAPS) (2019 - 2022), published by the Goce Delcev
University in Stip. The MAPS project is led by the University of Naples ‘Orientale’,
under the leadership of prof. Giuseppe Cataldi, where the Faculty of Law from
the Goce DelCev University, coordinated by prof. Ana Nikodinovska Krstevska
and prof. Olga Koshevalsika as substitute, participates as a partner institution
together with other eight universities. The goal of the project was to highlight
key changes relating to general principles and safeguards of the asylum system
and the Corrective Allocation Mechanism (CAM), as well as clearly differentiate
between deficiencies in the legal design of the system and in its implementation,
and to analyze weaknesses and compliance with international law obligations
to protect asylum claimants, refugees, and migrants in general. Aside from that,
the project was committed to promote both new content and new research
and debating activities at international as well as national level in the field of
the European integration studies. Specifically, through comparative research
it investigates the differences in the asylum and migration laws and policies of
Member States, but also in the wider context, including the modalities of their
implementation.

The involvement of the Faculty of Law in the Jean Monnet Network project
‘MAPS’ is a recognition of the previous work and dedication of the faculty in the
field of migration and asylum, and it contributed to the affirmation of a research
team dedicated to migration and asylum applying theoretical and practical
methods to critically approach contemporary systems of migration and asylum,
both on national, regional, and European level. Of course, the participation in the
MAPS project for the Faculty of Law, facilitated the establishment of cooperation
with various partners and institutions throughoutthe country and internationally,
starting with the Macedonian Young Lawyers Association, the NGO Legis, UNCHR
in North North Macedonia, the University of Naples ‘Orientale’, the University of
Salerno, the University of Campania ‘Luigi Vanvitelli’ in Caserta, The International
Institute of Humanitarian Law in Sanremo and other partners, with whom the
Faculty has carried out numerous activities and established strong connections.

This publication contains a total of 12 contributions, and it is
characterized with an interdisciplinary, intercultural, and sustainable character.
Interdisciplinary, because it analyzes migration and asylum through the prism of
various disciplines; intercultural, because the papers are published in different
languages (in Macedonian - 9 papers, English - 2 papers, and in Italian language
- 1 paper), since we believe that in that way we can contribute to developing
intercultural dialogue and share legal-political traditions; and lastly sustainable,



because it gathers contributions not only from professors and researchers (5
professors), but also from students from the first cycle of studies (4 students),
form the second cycle of studies (1 student) and from the third cycle of studies
(2 students), whose knowledge and dedication will be reproduced in the future.

As for the specific topics addressed in the publication, Ana Nikodinovska
Krstevska, associate Professor of the Faculty of Law, UGD - Ship, in her work Some
reflections on the solidarity of the European Union during the 2015 migration crisis
speaks about the principle of solidarity of the European Union, i.e. the solidarity
crisis that affected the Union during the 2015 migration influx, and destabilized
the European Asylum and Migration System, imposing a series of restrictive
measures at the Union’s external borders that had repercussions upon migrants
and asylum seekers. In the context of external borders, Federica De Simone,
associate professor at the University of Campania “Luigi Vanvitelli” in Caserta,
[taly, in her work Strengths and Weaknesses of new methods of combating border
crime in the Schengen area, describes the so-called IborderCtrl system, or smart
border control system, introduced by the European Union at its replacement
borders, which operates with the help of artificial intelligence intended for facial
recognition of passengers. Olga Koshevaliska, Associate Professor of the Faculty
of Law, UGD - Stip, in his work Xenophobia camouflaged in journalism. Case study
- Balkans, analyses xenophobic titles that appeared in the media during the 2015
migration crisis, which are classified as crimes in accordance to the Criminal
Code of North Macedonia.

With regard to the European Union’s migration and asylum system, Irena
Mancheva, an MA student in European Law at the Faculty of Law, UGD - Stip,
in her paper entitled the European Union Asylum System through the prism of
primary and secondary legislation, examines the European Union’s primary
and secondary legislation related to migration and asylum, and discusses the
European Commission’s legislative proposals, regulation Dublin IV, as well
as the New Pact on Migration and Asylum. Vincenzo Basile, a PhD student in
international law at the University of Naples ‘Orientale’ in Naples, Italy, in his
work UNHCR Guidelines for granting refugee status to those fleeing the effects
of climate change, he analyses the link between climate change and migration
movements, with a specific focus on displacement because of climate change.
Elena Maksimova, Associate Professor at the Faculty of Law at UGD - Stip, in her
essay, The migration crisis and the violation of rights guaranteed in the European
Convention on Human Rights, analyses and establishes the presumed grounds
for violation of the European Convention on Human Rights by the Republic of
Macedonia, towards persons who transited through the country during the 2015
migration crisis.

Violeta Panovska, BA student in legal studies at the Faculty of Law, UGD
- Stip, in her work, The Migration Crisis and the New Asylum and Migration
Pact describes the impact that the migration crisis has had on the European



Union, and the Union’s response to dealing with it. Antonio Vertuccio, a PhD
student at the University of Campania “Luigi Vanvitelli” in Caserta, Italy, in
his text Notes on the opinion of Advocate General Athanasios Rantos in cases
C-14/21 and C-15/21, analyses Advocate’s General Rantos opinion on cases
C-14/21 and C-15/21, related to the application of Directive 2009/16 to NGOs
and inspection supervision by the coastal state towards these NGOs. Svetlana
Jakimovska, full professor of the Faculty of Philology, UGD - Stip, in her work on
the Macedonian translation of the Convention relating to the status of refugees,
discusses the translation of the Refugee Convention by studying its textual
structure and language characteristics, noting inconsistencies or omissions
thereof, and indicating the need for a new, modern translation of the Convention
supplemented by more appropriate translation solutions. Katerina Ivanova,
graduate BA student in legal studies at the Faculty of Law at UGD - Stip, in her
work, The position of the woman through the prism of refugee crises describes the
position of women and girls in Yemen and Afghanistan and shows that the motive
behind their migration during conflicts is due, among other things, to gender-
based violence. Eva Kirova and Filip Galev, students from the first cycle of legal
studies at the Faculty of Law, UGD - Stip, in their essays titled Migrants, Refugees
- Different names, same standards! from Eva Kirova and Migrant Smuggling from
Filip Galev, write about the inconsistent application of the Refugee Convention
to asylum seekers and migrants during the 2015 migration crisis; and the illegal
practices of migrant smuggling in the premises of the Republic of Macedonia, and
the established mechanisms at national level to combat them.

Enjoy reading!
Editors:
Ana Nikodinovska Krstevska
Olga Koshevaliska

Elena Maksimova

Faculty of Law,
University Goce Del&ev - Stip






SOME THOUGHTS CONCERNING SOLIDARITY OF THE EUROPEAN UNION
DURING THE MIGRATION CRISIS IN 2015

ANA NIKODINOVSKA KRSTEVSKA!

The migration crisis in 2015 registered a great number of migrants and refugees
that were running from conflict zones and were headed to Europe. This significantly
impacted upon the EU and EU member states creating a solidarity crisis among them
and threatening the EU Asylum and Migration system in its entirety. To alleviate the
crisis, the European Council adopted two Decisions 2015/1523 and 2015/1601 for the
resettlement of asylum seekers from Greece and Italy, according to fair quotas, however
certain Member States refused to implement and started implementing additional
restrictive measures to migrants and asylum seekers on borders. In this context, we will
present some thoughts about solidarity and fair sharing of responsibility in the European
Union during the migration crisis in 2015.

HEKOH PASMUCJ/IYBAIbA 3A COJIMAAPHOCTA BO EBPOIICKATA YHHUJA 3A
BPEME HA MUTPAHTCKATA KPH3A 0/, 2015 'OAUHA

AHA HUKO/IMHOBCKA KPCTEBCKA?

Ha conupapHocra Ha EBponckata YHHja B ce npujaBaaT pasv4yHU
KOHOTALlMM BO 3aBUCHOCT OJi NTOCTaBeHUTe LieJHd BO goroBopute.’ CorsacHo
yieH 2 of /[loroBopor 3a EBpomncka YHuja (JEY), Bo kou ce mocraBeHH
OCHOBHUTE BPeJHOCTU Ha Kou ce TeMesu EBponckaTa YHUja, ce Besnd Jeka
“YHujaTa e 3acHOBaHa Ha BPeJHOCTUTE Ha MOYMUTYBAalkETO Ha YOBEKOBOTO
JIOCTOMHCTBO, cJ060JaTa, JeMOKpaTujaTa, eJHAKBOCTa, BJIAJleEHETO Ha
[IpaBOTO U NOYUTYBamETO Ha YOBEKOBUTE IpaBa, BKJIYYyBajKU U U IpaBaTa
Ha JiMIlaTa KoU NpunaraaT Ha MayiuHcTBaTa”. OBUe BpeHOCTH Ce 3aeJJHUYKHU
3a 3eMjUTe 4YJIEHKU BO OILITECTBO BO KoOe IpeoBJajlyBa IJIYypaJlu3MOT,
HeJIMCKpPUMUHALMjaTa, ToJepaHL1jaTa, IpaBAaTa, COJUAAPHOCTA U eJHAKBOCTA
nomery ;xeHuTe U Maxkute. Bo wien 3 (3) JEY ce npomoBupa “[...] conugapHocT
noMery reHepalMu 4 3alITUTa Ha MpaBaTa Ha JleTeTo”, HO U “[..] ce Besiu Jleka
EBponckata YHMja NpOMOBHMpa €KOHOMCKA, COLMjaJHA U TepUTOpHja/IHA
KoXe3Uja U COJIMJIapHOCT Mel'y 3eMjuTe 4ieHKU”. CJIMYHO Ha To0a, 4ieH 24 (3)

! Ana Nikodinovska Krstevska is Associate professor at the Faculty of Law, University Goce Delcev
(UGD) in Stip. She is also the coordinator for the UGD of the Jean Monnet Network project “Migration
and Asylum Policies System” (MAPS), led by the university of Naples ‘Orientale’.
2 Ana HukoguuoBcka KpereBcka e BonpesieH mpodecop Ha [IpaBeH Gpaky/ITeT Ipi Y HUBEP3UTETOT
,Lone Jlerues” Bo lltun. Mcra Taka, Taa e pakoBoauTesa 3a YHUBepP3UTeTOT ,['oue [enueB” Bo
[IITun Ha MpoeKTOT 3a BMpexyBamwe Kan MoHe ,CucTeMM Ha MOJIMTHUKU 3a MUTpalyja U a3ua”
MAIIC), npesBoaeH o YuuBep3uTeToT Bo Heanos ,,OprenTane”.
Buau noeke Bo Morando-Foadi (2017), ctp. 1-27; u McDonough & Tsourdi (2021), ctp. 1 - 45.
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on JIEY npenBuayBa [ieka, ,3eMjuTe YIeHKH ja MoAAPKyBaaT HaZBopellHaTa 1
6e36eHOCHATa NOJIMTUKA HA YHUjaTa [..] BO AyXOT Ha JIOja/IHOCT ¥ B3aeMHaTa
COJIMJIAPHOCT [...] ¥ AeKka 3eMjUTe YieHKH Ke paboTaT 3ae/IHO Ha 3ajaKHyBake U
pa3BUBam€ HAa HUBHATA B3aeMHa MOJIMTUYKA COJIUJAPHOCT”; CO APYTU 360POBHY,
JleKka HaJBOpellHa akKliyja OJHOCHO HaJBOpellHaTa NOJMTUKA Ha YHUjaTa
e IpeABOJieHa O/ IPUHIUIINTE HAa eJHAKBOCT U cougapHocT (4wieH. 21 (1)
JEY). Ilonatamy, yseH 4 (3) Besiu: “Ciopes; IpUHIMIIOT HAa MCKpPeHa cOpaboTKa,
YHujaTa U 3eMjuTe-4JleHKH, BO lleJloCHa MelycebHa MOYUT, CM NoMaraar
BO W3BpIIYyBaWk-ETO HAa 33/lauuTe KOW ce NpeABuJeHU co JloroBopute” u “ce
BO3/|pXKyBaaT OJi CUTe MEPKHU KOU 61 MOKeJle /1a IO 3arpo3aT OCTBapyBamkeTO Ha
nesinTe Ha YHujara”. HacioB VI, uieH 222 o JloroBopoT 3a PyHKILMOHHUpabe
Ha EBpomnckara Yuuja (JPEY), nponuiuyBa Jieka BO Cly4yaj Ha TEPOPUCTUYKU
HamaJ, Wi NpUpoJiHa KaTtacTpoda NpeJU3BUKaTa OJ, HOBeYKU (aKTOP, JeKa
YHujaTa ¥ Hej3SUHUTe 3eMjU-UJIeHKU J[ejCTByBaaT 3aeJHHUYKHA U BO AYXOT Ha
COJIMJIAPHOCTA, MOOWJIM3UPAjKU UHCTPYMEHTH, BKJIYUYBAjKHU TM U BOEHUTE
pecypcu Kou Ke 6UJjaT CTaBEHU Ha pacloJjarambe oJ; CTpaHa Ha 3eMjUTe-4JIeHKH.
KoneuHo, Bo [loBesibaTa 3a ¢pyHAaMeHTa/IHUTe NpaBa Ha EBpornckara YHUja,
Bo HacsioB [V (wieH 27 - uyeH 38), ce peryJiupaHu CcHTe NpaBa MOBpP3aHU CO
NPUHLHUIOT Ha COIMAAPHOCT BO paMKuTe Ha [loBesibara.*

[ToBp3aHO cO a3uJIOT U MUTpallMjaTa, COJMJapPHOCTa ce IpeJBUAYBa BO TPU
OCHOBHHU opeZi6u of, JloroBopoT 3a GyHKLHOHUpake Ha EBponckara YHuja.
[IpBaTa e Bo obJsiacTa Ha ci060/1aTa, 6e36eJHOCTA ¥ MpaB/aTa, MPU IITO YJeH
67 (2) A®PEY nponuiuyBa Aeka 3aeJHUYKaTa NOJUTHUKA 3a a3uJjl, UMUIrpaLyja U
KOHTpOJIa Ha HaJ|BOpPeIlHUTe IpaHULU Tpeba Jia ce 3aCHOBA Ha COJUJAPHOCT
noMerly 3eMjuTe 4ieHKU. BTopuoT dyHJamMeHT e coApxaH Bo uieH 80
J®EY, Bo mesioT Ha a3uJOT, MUrpalyjaTa U rpaHUYHaTa KOHTPOJIA, Kaje ce
nponuuysa jeka, “Ilonutukure Ha YHUjaTa [..] ¥ HUBHOTO CIIpOBeJlyBabe ce
peryjiupa COrJIaCHO NPUHLMIIOT Ha COJMJAPHOCT U MPAaBHUYHO CIIOJeTyBakbe
Ha OJIFTOBOPHOCTA, BKJIY4YYBajKku ' U QUHAHCUCKUTE 0OPCKU, TOMely 3eMjUTe
yJieHKU. Cekorall Kora e noTpebHo, aKTUTe Ha YHUjaTa 1P HUBHOTO YCBOjyBatbe
Tpeba J1a ... COAPKAT COOJBETHU MEPKHU 32 /ia Cce AiajJie ePeKT Ha OBOj MPUHIUM .
Bo oBaa ¢opmysanuja, HaKo COJIMAApPHOCTA Ce KBaIM(UKYBa KaKO NMPUHLMUI
Ha eJJHaKBO CIIOJie/lyBakbe Ha OJATrOBOPHOCTA MOMely 3eMjuTe YJIeHKH, Celak
Taa He IpeTcTaByBa 3ace6Ha M aBTOHOMHA NpaBHa OCHOBA IIpaBHA OCHOBA 3a
yCBOjyBakbe Ha CEKHYZJAPHUTE aKTH Ha YHUjaTa, HUTY NIaK HAMeTHYBa IPeLU3HU
06BPCKH 33 MHCTUTYLIUUTE HAa YHHUjaTa U HA 3eMjUTe YWieHKH.” Bo moHAaTaMOWHO
yutawbe Ha JOEY, e 3anpraHa TpeTaTa OCHOBa Ha COJHUAAPHOCTA U TOAa BO
chepaTa Ha HeHaJleeH HAIJIMB HAa MUTPAHTHU WJIM BOHpeJleHa coCToj6a, NMpHU
mto wieH 78 (3) nponuiuysa Jeka: “Bo caydaj efjHa uiu noBeke 3eMju 4IeHKH
ce KOHQPOHTHUPAT CO BOHpeJleHa CUTyallja KapaKTepU3upaHa CO HeHaJeeH

* Buau Bo IoBesGara 3a ¢dyHmamMeHTasHUTe npaBa Ha EBponckaTta YHuja, Ciry»k6eH BeCHUK Ha
EBpomnckaTa YHuja C364/1 oz 18.12.2000 roguHa.
> Bugu Bo Morgese (2020), cTp. 16-47.
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NPUJIUB Ha Jip>KaBjaHU Ha TpeTH 3eMju, CoBeTOT, Ha npejJiior Ha KoMucujara,
MO3Ke Jla loHece IPUBpeMeHU MepKHY BO KOPUCT Ha OJJHOCHATA 3eMja 4JleHKa UJIU
3eMju 4ieHKU. COBETOT JiejcTBYyBa 10 KOHCTY/IaL MU cO EBpONICKMOT nap/iaMeHT.

Bp3 ocHOBa Ha OBHMe KJ/ay3yJ/iM, U HellOCpeJHO [0 MUIpPaHTCKaTa KpH3a
on 2015 r., CoBeToT AoHece ABe oAJuyku, 6p. 2015/1523 u 6p. 2015/1601,
3a yCBOjyBale Ha NIPBU30OPHU MEPKU BO JieJIOT Ha MelyHapoJHa 3alUTUTa BO
nosiza Ha Uranuja u I'punja, ofHOCHO IpUBpPeMEHU MePKU KOU NpesBHUAyBaaT
3aj0k6a 0J, CTpaHa Ha 3eMjUTe YIEHKHU Ja Ipe3eMaT U Ja peJsoLupaar
oJipezieH 6poj Ha GapaTesiM HA MelyHapo/iHa 3amTuTa o Utanuja u I'pumja.b
Co oBUE OJJIYKU 3EMjUTE YIEHKHU NPAKTUYHO ce 06Bp3aa Aa npesemaT 160.000
GapaTesii Ha Mel'yHapo/{Ha 3alITUTa BO POK 0/ 24 Mecelu 01 0BUe GPOHTAIHU
3eMju Ha EBpornickara YHUja, KOMIITO Cce CIpaByBaaT CO HeCcpa3MepeH ToBap Ha
MUTPaHTU U GapaTesy Ha a3uJl KOj Texelle 10 HUBHUTE HAallMOHAJIHU CUCTEMHU
3a asuJs. He camo Toa, TyKy TOKMy OBUe OJJIYKM MMaa 3a LieJl Jja MOCTUrHAT
NpaBUYHO CIOJe/lyBabe Ha ToBapoT noMmery Urtanuja, ['puuja u gpyrurte 3emju
yieHkHU Ha EBpornickaTta YHuja.” Cenak, [losicka, YHrapuja u Yemika ozx6uja ga ru
cnpoBezaT oJiykuTe Ha COBETOT, ¥ CIIPOTUBHO Ha TOA U N0JjHecoa aJjiba npej
CyzoTr Ha npaBpaTa Ha EBponckara YHuja (CIIEY), TBpaejku jeka oJyyKuTe
6uJie yCBOEHU Ha HEeCooJiBeTHAa NpaBHAa OCHOBA, CO MOIPEIIHO TOJIKYBake Ha
npolueypuUTe U NpeKpllyBake Ha IPUHLUIOT Ha NPONOPLUOHAIHOCT (4JieH 5
(4) op JloroBopot Ha EBpornckara yuuja).® Kako oarosop Ha Toa, KomucujaTa
nokpeHa Tyx6a npeg CIIEY, npu wto Cy0T BO clloeHa NoCTalKa 3a CJlydyauTe
C715/17, C718/17, u C719/17 Bo Komucujata npotus Ilosicka, YHrapuja u
Yemka Ha 2 anpui 2020 mpecyu NPOTUB OBUE 3eMjU 4YJIEeHKH, YTBPAYBajKU
JleKa He r'o NOYUTyBaJsle IPUBPEMEHHUOT MexXaHHW3aM 3a peJioKaliyja Ha 6apaTesn
Ha MefyHapoJHa 3alUTUTAa, U OTTYKa JieKa I'M MoBpeJuje HUBHUTE O0GBPCKU
KOHWLITO NMPOU3JIeryBaaT oJ npaBoTo Ha EBponckara Yuuja.’

Bo opHOC Ha cekyHzapHaTa JerucjaTdBa M Hej3UHUOT OJHOC CO
INPUHIMIIOT Ha COJIMAAPHOCT, HajrojieMaTa OTClaka 0Jf COJUAAPHOCTA BO

6 Bp3 ocHOBa Ha cocTaHOKOT Ha EBpornckuoT coBeT of 25 u 26 jynu 2015 r., BO paMKHUTe Ha KOj
3eMjUTe YJIEHKHU ce 06Bp3aa Jia ja 3alBpPCTAT COJMJAPHOCTA U OJOBOPHOCTA BO PAMKHUTE Ha
EBpornckaTa YHHja, THe ce J0rOBOpHja Zja 'M PeJIOLUpaaT U /ia ' TpaHcpepupaaT 6apaTeuTe Ha
MelyHapoJHa 3allTUTa of, poHTaTHUTe 3eMju Ha EY, ogHocHo of 'pumja u Utanuja, Bo Apyru
3eMju wieHkH. OTTyKa, EBponckuoTt coBeT ru ycBou Ogsykute (EY) 2015/1523 oz 14 cenTeMBpu
2015 (Decision (EU) 2015/1523 of 14 September 2015 establishing provisional measures in the
area of international protection for the benefit of Italy and of Greece, Official Journal of the European
Union L 239/146 from 15.9.2015) co koja ce foHecoa NpMBPEMEHHU MEPKU BO MpuJior Ha UTanuja
u 'puyja, a Bp3 0CHOBA Ha Koja ce yTBP/AU KBOTA 3a pesiokanuyja oz 40,000 6apatesnu Ha a3uit; U
Opnykara (EY) 2015/1601 of, 22 centemBpu 2015 r., co Koja ce yTBpAyBaa MpUBpeMeHH MePKHU
BO JIeJIOT Ha MelyHapo/iHa 3alITUTa Bo npuJor Ha Utanuja u Tpuuja (Decision (EU) 2015/1601
of 22 September 2015 establishing provisional measures in the area of international protection
for the benefit of Italy and Greece, Official Journal of the European Union L 248, 24.9.2015). Co
nocJielHaTa OJJIyKa ce yTBPJU JAOHOoJHUTeNHA KBoTa of 120,000 6apaTesn Ha MeryHapojHa
3alUTHTA 1a 6UJAT pesIoLMpPaHy KOH JPYTH 3eMjH YJIEeHKH.

7 Bugu Bo Russo (2021), crp. 281 - 304.

8 Idem, cTp. 286-304.

% Idem
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ob6s1acTa Ha a3WJOT U MuUrpauujara e [JabJUHCKUOT CUCTEM, KOj MHOTY MaTH
Gellle KPUTHUKYBaH 0/] CTpaHa Ha GpPOHTAJHUTE 3eMjU 4jeHKU Ha EBpornckaTta
Yuuja.'® Bo To0j koHTekct, uieH 13 (1) oxm PerynatuBata 6p. 604/2013
NOBp3aHa CO KPUTEPUYMHTE U MeXaHHW3MHUTEe KOU ja oJi[pe/yBaaT Jp>kaBaTa
YyJieHKa O/IF0BOpPHA 33 UCHHUTYBake Ha 6apameTo 3a MelyHapoJHa 3allTHUTa
(T.H. la6uun 11l perysiaTyBa), nponuuiyBa Aeka “[...] Bp3 0CHOBa Ha JI0Ka3 UJIU
1o/, oipeJleH’ OKOJIHOCTH, KaKO LITO € OMUIIAHO BO [..] 4ieH 22 (3) ox oBaa
PerysiaTuBa, BKJIy4yBajKU ' U MOJATOLUTE HaBeJeHU BO PerysatuBarta 6p.
603/2013," neka 6apaTeJsiOT HeJIETAJIHO ja MPeMUHAJ FpaHMIATa BO 3eMjaTa
YyJIeHKa 110 KOMTHO, MOPe WJIM BO3/yX, IPUTOA JjoarajKu o/l TpeTa 3eMja, 3eMjaTa
YyJeHKa BO Koja BJieroJs (3a npe nam)*? 6aparesoT Bo EBpornckaTa YHuja ke
O6u/le 0/ITOBOPHA 3a UCIUTYBale Ha GapameTo 3a MelyHapojHa 3amrtura’.!?
Bp3 ocHoBa Ha oBaa ¢opmyJialyja, TOBAPOT 3a UCHHUTYBake Ha GapamaTa 3a
MelyHapo/iHa 3allTHUTA Ke GH/ie BO HA/JIEXKHOCT Ha ip>KaBaTa 4YJieHKa Ka/ie [ITO
6apaTeJ/IOT HeJleraJIHO BJIer0J1 Ha TepuTopUjaTa Ha EBporickara YHuja, u 3aToa
3eMjUTe KOM Ce HaoraaT Ha HaJBOpeEIIHWTe rpaHUMLU Ha EBponckaTa YHUja,
HajyecTo ro CHOCAT HajroJIeMUOT TOBAp.

OBaamnpaBHa popmysialujanpeTcTaByBa KaydeH cTos16 Ha CuCTEMOT 3a a3uJ1
u Murpauyja Ha EY, Koj co TeKoT Ha rofMHUTe Npeiu3BUKa 3HaYajHU Ipo6JIeMHU
BO QppoHTa/IHUTE 3eMjU Ha YHHUjaTa, kako Utanuja, ['puyja, lllnanuja, ManTa u
Kunap, Ho u YHrapuja u XpBaTcka. Taka, Mel'y 3eMjuTe Kou 6ea HajloroZeHU
0/l HAaIUIMBOT Ha MuUrpaHTH Bo 2015/2016 roguna,’* ocBen I'puuja u Utanuja,
ce Haje ¥ YHrapuja, Koja MMa HaJBOpelllHa I'paHHUIlA CO TpeTa 3eMja HaJBOp
oz YHujara T.e. Cpbuja, U koja camo Bo 2015 roguHa peructpupaue 174.000
Gapama 3a a3ui.'® COpoTUBHO Ha Toa, Ha mpumep, O6eauHeToTo Kpascrso,
Koe BO Toa BpeMe cé ymTe Gewe Bo EBponckaTa YHHUja, BO uUcTaTa rojuHa
peructpupaiie 39.000 aniMkanyu 3a MefyHapo/iHa 3alITUTA, oJeka Ppanuuja
BKynHo 71.000 6apame.'® OBue 6pOjKH yKa)KyBaaT JieKa BCYLIHOCT YHrapuja
19 Bynu Bo Carta (2018), cTp. 1-24.
11 Regulation (EU) No 603/2013 of the European Parliament and of the Council of 26 June 2013
on the establishment of ‘Eurodac’ for the comparison of fingerprints for the effective application
of Regulation (EU) No 604/2013 establishing the criteria and mechanisms for determining the
Member State responsible for examining an application for international protection lodged in one
of the Member States by a third-country national or a stateless person and on requests for the
comparison with Eurodac data by Member States’ law enforcement authorities and Europol for
law enforcement purposes, and amending Regulation (EU) No 1077/2011 establishing a European
Agency for the operational management of large-scale IT systems in the area of freedom, security
and justice (recast), Official Journal od the European Union L 180, 29.6.2013.
12 JojazieH Kyp3uB.
13 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013
establishing the criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the Member States by a
third-country national or a stateless person (recast), Official Journal of the European Union L 180,
29.6.2013
4 Byu moBeke Bo Garces - Mascerefias (2015).
15 pew Research Center (2016).
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CHOCH HeNpoIlopLHOHa/IeH TOBap Ha Gapamwa 3a a3uJ BO cropejba co Jpyru
3eMjH, U Toa bellle HajBepOjaTHO eJlHA OJf IPUYUHUTE 3apajyu Koja YHrapuja ce
CIIPOTHUBCTAaBH TOKMY Ha U3BPLIYBAKETO Ha NPETXO0JHOCIOMEHATUTe OJJIYKU
Ha CoBeTOT 3a peJsioKallyja Ha 6apaTesUTe Ha Mel'yHapo/JHa 3alITUTa Bipoyew,
YHrapuja Bo 2015 rorHa BeKe MMallle perMCTPpUPaHO HajroseM 6poj Ha 6bapara
3a asuJ, o 'pryja u Utanuja, ogHocHo 1.700 Ha 100.000 »xkutesu Bo criopezioa
co Besivka bputanuja co 60 6apawa 3a asus Ha 100.000 xxutenu u @paniuuja co
110 annukaguu Ha 100.000 xxkutesun. Taka mTO, HENPONMOPLMOHAJIHUOT TOBAp
O/IHOCHO HeIlpaBHUYHOTO CII0Je/lyBate Ha O4rOBOPHOCTHUTE U TOBApOT NOMery
3eMjuTe yieHKU Ha EY, Gellie ryiaBHaTa NpyU4vHa 3a PpOHTAHUTE 3eMjH YJIEHKU
Jla ja mojJpXKaT MjiejaTa 3a JlOHeCcyBale Ha HOBM JIETUCTIATUBHU aKTH KOU O
6uJie o/ipas Ha eJlHAKBA Mo/iesiba Ha HAJJIEXXHOCTUTE OMel'y 3eMjUTe YIeHKH
3a UCIIMTYBake Ha 6apamaTa 3a Mel'yHapo/iHa 3amTuTa.”’

Ho, ® mokpaj MHUIMjaIHUOT €HTy3uaj3aM Ja Ce HalpaBd NPOMeHa BO
€BPOIICKUOT CUCTEM Ha asuJl U MUIpalyja, roJeMUoT 6poj Ha Gapama 3a a3uJ
Y BUCOKHOT JHEBEH IPUJIMB Ha MUIPAHTH ' NPUTHCHAaa OBUe 3eMjd Ja T'H
3aTBOpAT CBOUTE HaABOPELIHH I'PAHUIIM, HO U [Ja U CYyCIIeHAMpaaT LeHTeHCKUTe
JIOTOBOpPY 3a BHATpeEIUHUTe IPaHMUIM, U [OCTeNeHO Ja HaMeTHaT pasHU
PEeCTPUKTUBHU MEPKU KOH HeJsleraJlJHUTe MUTPAHTU U Oerajuy, JoBeLyBajKu
ro BO Ipalllake NOYMUTYBalkeTO Ha NPUHLUIOT 3a HeBpakamwe OJHOCHO Tmon-
refoulment’.!® BoBe/iyBatheTO Ha pECTPUKTHBHU MEPKH 0/ CTPaHa Ha JIPKaBUTE,
ce coCToelle IJIaBBHO BO OTpaHHYyBakbe Ha BJIe30T HAa MUIpaHTH of, Cupuja,
Wpak 1 ABraHucraH, [IOCTaByBakbe JHEeBeH JIMMUT Ha MaKcHMaJleH BJle3 Ha
MUTPaHTU WM GapaTesd Ha a3uJi, OrpaHUYyBame Ha JHEeBHUTe UCIUTyBamwa
Ha 6apamaTa 3a a3uJl, rpajierbe SU/I0BY U I0CTaBYyBakbe Ha eJIEKTPUYHHU Orpajiv
JIoJDK rpaHunuTe U caudHo.'® *Ucro Taka, Geme 3acuieHa popmaiHaTa U
HedopMasiHaTa MefyHapoaHaTa copaboTka co 3eMjuTe of baskaHckaTa pyTa,
IpY LITO BpaKawaTa Ha I'PaHULIA U IPUMeHaTa Ha HACUJICTBO KOH MUTPAHTUTe
BeKe cCTaHa CeKojaHeBHa mpakca.”’ CeTo oBa MNpHJOHEce 3a 3HAYUTESTHO
IOTKOIYBakbe Ha COJIMJapHOCTa BO paMKUTe Ha EBponckaTa YHuja.

['efaHo HU3 NpuU3MaTa Ha MHCTUTYLHMOHa/HaTa paMka Ha EBponckara
YHHYja U Hej3UHHUTe aKTUBHOCTH BO KOHTEKCT Ha 3aTBOpPAkeTO Ha IPaHULUTE
U HaJMMHYBake Ha HeJO0CJeJHOCTUTE BO CHTEMOT 3a MUIpaliMja U asui,
EBponckata komucuja Ha 17 HoeMmBpu 2015 rosuHa, TM CBHUKa JIUJEPUTE HA
3acerHatuTe 3eMju oJ; baskaHckaTta pyta (Anb6aHuja, Byrapuja, XpBaTcka,
CeBepHa Makeznonuja, 'epmanuja, 'puuja, YHrapuja, Pomanuja, Cpbuja u
CiioBeHwuja), co 1e Jia ja moo6pu Mefyce6HaTa copaboTKa, HO U J]a rapaHTHpa
OCHOBHA 3allTHTa HAa MUIPAHTUTe U OerajayuTe, co Lies Ja ce u3berHe

17 Buyu moseke Bo Carta (2018), crp. 2-9.
8 Buau noseke Bo HuKoAHHOBCKA KpcreBcka (2022), ctp. 120-126.
Y UN News (23 February 2016).
20 BBRC (16 September 2015); BBC (22 February 2016); NY times (23 February 2016).
2! Macedonian Young Lawyers Association (April 2017).
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XyMaHTHUpaHa Tpareauja Ha basnkaHckaTta pyra. Ha cocTaHOKOT, 3eMmjuTe
YJIEHKU J0roBopuja T.H. AKLIMCKU IJIaH KOj ce cocroelle of 17 TO4YKH, BO
paMKWTe Ha KOj THe ce corJiacuja Ja yCBOjaT Ccepuja Ha OlNepaTUBHU MeEpPKU
3a Jia ce clpaBaT CO BOHpeJHAaTa CUMTYyallkja, BO HAacOKAa Ha pellaBakbe Ha OBa
XyMaHUTpaHO nparame.”? Ho, cenak, coctaHokoT of Bpucesn pesystupaiie co
coceMa CIIpOTUBHHU epeKTH BO OJHOC HAa MUI'PAHTHUTe U bGapaTesMTe Ha a3uil,
IITO NMPUJOHECe 33 BOBe/yBame Ha JONOJHUTENHU PECTPUKTUBHU MEPKHU Ha
IPaHULIMTE U 32 HUBHO LleJIOCHO 3aTBOPake 3a MUTPaHTU U 6apaTesiv Ha a3uJl.

Bo 2016 roguna, Komucujata ussiese co HOB JileTUCJaTUBEH NpeJior T.H.
Ja6aun 1V PerysiaTuBaTa, Koja mpeTCcTaByBallle TEKCT 3a U3MEHA U [IOTIOJIHYBakh€e
Ha Jla6baun Il PerynatuBaTta. Mako Bo mpeasioroT Gellle HarJaceHo Jieka
ceraliHUOT /laGJIMHCKMA CUCTEM MMa HeJOoCTaTOLX BO BPCKa CO MPaBUYHOTO
CroJieslyBakbe Ha 0JJFOBOPHOCTA [TOMely 3eMjUTe 4IeHKH, Mel'yToa cenlak Toj He
npeJBU/le HUKaKBY 3HAa4yajHU [IPOMEHUB BO OJHOC Ha KJlay3yJaTa 3a ,3eMjaTa
Ha [IpB BJIe3 BO YHUjaTa", Koja Oellle U cé yLITe e e/lHA 0/, Hajr0JIeMUTe OCHOBH Ha
HecorJlacyBamwe BO paMKUTe Ha YHujaTa.”* HamecTo Toa, Komucujara ce obuze
Jla BoBeJle KOpeKTUBeH MeXaHHU3aM 3a pacrnpefesba Ha GapaTesuTe Ha a3uj
KOM Ha HEKOj HAaYMH 64 ro y6Jakusie NPUTUCOKOT GpPOHTAIHUTE 3eMjute.?*
Cemnak, mpejioroT He ro BU/Jie CBETJIOTO Ha JIEHOT, 6U/iejKU He Gellle 0Jl06peH
OJL UHCTUTYLIMUTe Ha EBpornckara YHuja, nopaju HeJOCTaTOK Ha COTJIACHOCT
Mely 3eMjuTe uwieHKU. Kako pesynrar, KoMmucujata ro mossieye npeznsioror
Y Ha HeroBo MecTo Bo centeMBpu 2020 r., nmpeasoxu HOB pedOPMCKHU MAKET,
T.H. HOB makT 3a mMurpanuja u asui? Bo paMKHTe Ha KOj ce MpeJBU/yBaaT
HOBUTETH BO CUCTEMOT 3a MUIpalyja U a3uJ Ha EBponckaTta YHuUjaTa, HO He U
pEeBOJIYLIMOHEPHU IPOMEHU BO OJJHOC Ha BakeukaTta /labIMHCKa peryiaTuBa.’®
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LIGHTS AND SHADOWS OF THE NEW METHODS TO FIGHT CRIME ON THE
BORDERS OF THE SCHENGEN AREA

FEDERICA DE SIMONE!

1. The new tools of control

A little over 35 years have passed since the Schengen Accords, when the
border control of European countries acquired a supranational importance.
At that time, perhaps, the current requirements for the mobility of people and
goods could not be foreseen. Indeed, the data show that each year around 50
million movements take place across the Schengen area’s internal borders, while
there are more than 200 million instances of travel across its external borders?.
By 2025, however, it is estimated that 887 million people will visit the Schengen
area.

The numbers are considerable and are even more significant when put
alongside the data regarding the increase in criminality within the Schengen
area, which some have correlated with the abolition of internal border controls.?
Crimes that can be immediately tackled at the borders include illegal immigration
and terrorism, but also other heterogeneous criminal acts, such as certain
offences against property (in particular fraud, counterfeiting, money laundering,
and receiving stolen goods), offences against the person (human trafficking), or
offences against public administration (usually corruption), as well as trafficking
in drugs or weapons, to name only a few examples.

[t is therefore inevitable that new and more efficient forms of control have
been sought that are able to negotiate the difficult balance between safety and
operational fluency, a search that in the last decade has led to cutting-edge
technologies being added to the tools that are used in border control. Specifically,
we refer here to the introduction of the “Intelligent Portable Border Control
System”, better known as “IBorderCtrl”*, which combines the analysis of a large
quantity of information (big data, open data, personal data) from passengers
in transit with an artificial intelligence tool trained for facial recognition. This
marks the arrival of certain policies already set in motion by the European Union
regarding external border control.

With the abolition of internal borders, it quickly became clear that the
safety of the Schengen area could only be guaranteed through the strengthening
of controls on the external borders, and that it would be insufficient to place
the total burden of responsibility for this on the border countries. Indeed, the

! Researcher in Criminal Law, Universita degli Studi della Campania L. Vanvitelli.

2 https://www.europarl.europa.eu/doceo/document/TA-8-2017-0411_ITpdf.

3 Longo, F. (2002). Identit, sicurezza, frontiere. I paradigmi della lotta alla criminalita organizzata
nell’'Unione Europea, Meridiana, issue 42, p. 43.

* www.iborderctrleu.
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enforcement of national rules often led to such operational differences® that by
2004 it was necessary to create a supranational border agency, Frontex,® which
was tasked with harmonizing control practices and operational coordination.
However, a significant change of pace in European policies in this field occurred
in 2016, when Frontex was given co-decision-making powers in the management
of migratory flows, and Directive 2016/681/EU, regarding the use of passenger
name record data, was issued.” At the same time, the adoption of tools including
the Schengen Information System, the Visa Information System, and the Entry/
Exit System® emphasized the importance of the role played by the collection
of visitor data in controlling borders, as well as in fighting crime. None of the
systems mentioned so far went beyond the collection and processing of data -
although this was automated with cutting-edge technology - whereas IBorderCtrl
innovates through its integration of data into the field of artificial intelligence,
making use of the latter’s abilities and potential.

Artificial intelligence is a relatively new discipline,’ and, when combined
with legal areas, one that introduces a number of issues to the difficulties of
defining and delimiting the scope of operations.! Indeed, the use of such systems
often conflicts with the protection of fundamental rights and the principles of
criminal law. The reasons behind the legal interest in these new technologies lie
above all in the need to make the system rational again in regard to the various
roles that artificial intelligence may play, which may translate into benefits for
the public but - simultaneously - be damaging from a legal perspective.

There are four categories in which law enforcement activities can be found
to make use of artificial intelligence: forecasting and analysis, recognition,
exploration, and communication. The new equipment can assume the role
of either perpetrators or victims of crime; that is, they can be used as tools to
combat crime via a predictive function, or they can assist investigations after a
crime has been perpetrated.’ In the specific instance of border control tools,
predictive activities using both algorithmic data processing systems and facial

> Gasparini Casari, G. (2010). II diritto dell'immigrazione. Profili di Diritto Italiano, Comunitario e
Internazionale (eds), V quaderno de «Il diritto dell’economiax, I, p. 65.

®EC Regulation no. 2007/2004, Council 26 ottobre 2004, in https://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CONSLEG:2004R2007:20070820:1T:PDF.

7 Direttiva (UE) 2016/681 del Parlamento Europeo e del Consiglio del 27 aprile 2016 sull’'uso dei
dati del codice di prenotazione (PNR) a fini di prevenzione, accertamento, indagine e azione penale
nei confronti dei reati di terrorismo e dei reati gravi, Gazzetta ufficiale dell'Unione europea n.L
119/132 1T del 4.5.2016.

8 European Commission, Smart borders - background (https://home-affairs.ec.europa.eu/pages,
page/smart-borders-background_en); Parlamento Europeo, Gestione delle frontiere esterne (https.//
www.europarl.europa.eu/factsheets/it/sheet/153/gestione-delle-frontiere-esterne).

Italiano, G.F. (2018). Intelligenza artificiale: passato, presente, futuro in: F. Pizzetti (eds.),
Intelligenza artificiale, protezione dei dati personali e regolazione, Giappichelli, Torino, pp. 206 ss.
19 Ubertis, G. (2020). Intelligenza artificiale, giustizia penale, controllo umano significativo, in Sist.
Pen., 2020, 4, p. 2; lenca, M. (2019) Intelligenza. Per un’unione di intelligenza naturale e artificiale,
Rosenberg & Sellier, Torino, 2019, p. 13.

1 Basile, F. (29 settembre 2019). Intelligenza artificiale e diritto penale: quattro possibili percorsi di
indagine, in Diritto Penale e Uomo-DPU.
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recognition systems permit the profiling of possible offenders before any crimes
are committed. /BorderCtrl follows directly from such predictive functions;*? the
present paper aims to illustrate how it works, demonstrating its mechanisms and
potential, as well as its limits and problems.

2. IBorderCtrl: a significant change in pace

The growing centrality in the European agenda of issues relating to security
stems from real and contingent factors, as well as the general increase among
various publics of a feeling of fear and uncertainty toward the future. The principal
factors are, on the one hand, the refinement of criminal strategies for crossing
European borders, the increase in migratory flows, and the growing awareness
of the possibility of the manipulation and alteration of data and documents by
cybercriminals; on the other, the strengthening of phobocracy, which had hitherto
been contained within national borders, and which has turned security into a
good that can be offset by other rights, far beyond what supranational principles
would themselves allow.

There are two tangible consequences of this: the restoration of borders with
the reintroduction of controls, via Regulation 2017 /458, for European citizens as
well,’® and the widespread use of facial recognition techniques that have so far
been considered disproportionate to the objectives being pursued.

The development and implementation of artificial intelligence systems has
provided a further push towards the introduction - albeit on an experimental
basis - of the new [BorderCtrl system, whose characteristics place it in the third
group of measures designed to control European borders.

If this is the framework of reference in which the new tool has been placed,
at its basis also lies the consideration that every system, even the most advanced,
is fallible.!* Fingerprints may be doctored, faces disguised, and even the palm
vein, until now considered a more effective method than taking fingerprints, may
be altered with dirt. Only a combination of all the available tools can guarantee
an optimal result for the aims of border control and monitoring®.

The new procedure is a complete novelty, precisely because it makes use
of several techniques simultaneously: personal data, biometric data,*® facial

12 Surden, H. (2019). Artificial intelligence and Law: an overview, in Georgia State University Law
Review, issue 35, p. 1333.

13 ISPI online. (17 Marzo 2020). LEuropa blindata (https://www.ispionline.it/it/pubblicazione/
europa-blindata-25410).

4 Commissione Europea (2016). Sistemi d’informazione piti solidi e intelligenti per le frontiere e
la sicurezza, Comunicazione della Commissione al Parlamento Europeo e al Consiglio COM (2016)
205 final del 6.4.2016, Bruxelles (https://eur-lex.europa.eu/legal-content/IT/TXT/PDF/?uri=CELE
X:52016DC0205&from=EN.

15 CrocKett, K. etal. (2017) Do Europe’s borders need multifaceted biometric protection?, in Biometric
Technology Today Journal, issue 7, p. 1.

6 Regulation (EU) 2016/679 of the European Parliament and of the Coucil of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on
the freemovement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation), Official Journal of the European Union n.L 119/1 from 4.5.2016, art. 9.
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recognition, and “deception detection” techniques. The system involves two
consequential phases, one before the start of a person’s trip, and the other as the
traveler crosses the border.

The first consists of a triple obligation imposed on the traveler, who is
required to upload a simple photograph, register certain personal data on a
dedicated digital platform, and, finally,undergo aninterview aimed at ascertaining
the truthfulness of his/her affirmations. The principal actor in this final stage is
a system that has been erroneously defined at various times as a simple form of
facial recognition or as an automatic lie detector. In fact, it combines elements
of both with a form of artificial intelligence that has been trained, via machine
learning, to uncover deception through analysis of whatever data has been
collected.’ In concrete terms, each traveler is greeted virtually by a so-called
avatar of human appearance, which asks questions about his/her reasons for
travel. However, the machine bases its analysis not only on the subject’s answers,
and any possible verbal contradictions they contain, but also on the collective
set of behavior that it observes. Unlike common lie detectors, IBorderCtrl uses
an instrument which, instead of analyzing physiological indicators or micro-
expressions, learns from generalizations of instances of deception. Independent
of any underlying explanatory model, it examines micro-gestures, and is capable
of combining individual indicators autonomously. The advantage of this is
its ability to decipher the interviewee’s emotions through analysis of facial
expressions that the subject is unable to correct and control. Following this
procedure, a risk score!® is assigned for possible false identity, which will then be
checked by human border guards. This is basically a kind of pre-departure digital
screening, which, in accordance with the aims of the systems described above
(for instance EES), makes it possible to reduce waiting times at borders and
improve control measures. All information collected in this manner is correlated
with the data contained in institutional databases that participate in the network
(such as possible criminal convictions and inclusion of names on watch lists or
other warning systems), as well as with a series of open data gathered by the
system from the web.

The second phase is faster, and centers on a facial recognition system aimed at
verifying the identity of the person hoping to cross the border. Border guards have
portable units that enable them to gather all the biometric data useful for identity
verification, such as handheld fingerprint sensors, cameras, and document readers.
Specifically, superimposition of the images collected with the portable device over
those included in a traveler’s documents and matching of a photo taken by the
guard in situ with a person’s biometric model, along with images taken from video
recordings, enable verification of the correspondence between the identity of the
person at the crossing and the person who completed the registration process in
the first phase, resulting in his/her recognition as an IBorderCtrl user.

17 https://www.mmu.ac.uk/news-and-events/news/story/?id=77.
18 https://www.eurodyn.com/?s=iborderctrl.
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Studies conducted on the efficacy of the tool report a true positive rate of
95.3%, a false positive rate of 0.1%, and an overall accuracy of 99.5%, results that
fully satisfy the requirements of the guidelines developed by the Frontex system.

The trial of IBorderCtrl lasted three years, and was used for border controls
in Hungary, Latvia and Greece from September 2016 to August 2019. It was made
possible by funding of €4.5 million from the European Commission’s Horizon
2020 research program.

3.1. Critical issues: possible conflicts with fundamental principles

In the last three years, supranational institutions have demonstrated
that they are well aware of the significant risks of violating both fundamental
principles and human rights, and their concern is great enough that they have laid
down the basis for future regulation that includes certain important provisions,
of which the European Proposal for Artificial Intelligence Regulation of 21 April
2022 is only the most recent."’

The greatest dangers are due above all to the problem of the quality? of the
data used by the learning systems that power the machines, as well as the risks
connected to the use of tracking techniques via facial recognition tools. Although
the [BorderCtrl system works explicitly on the principle that all travelers
subjected to its measures will be considered equitably and in good faith, this may
end up being nothing more than a statement of principle. In fact, underlying the
tool is an implicit presumption of what may constitute illegal behavior, which
originates in the use of biometric data (especially data concerning race, ethnicity,
and gender) tainted by the prejudices?! that operators input into the machines
by means of automatic learning techniques, whose distorting effects can lead to
forms of inequality and discrimination.?? This can result in self-fulfilling risks of
criminality, insofar as the system is powered by data that is corrupted from the
start, and whose prejudice only increases, leading the system to search for crime
among individuals of determinate typologies, with grave dangers of distorting
the system.?

Y Camera dei Deputati, Parlamento Italiano, Il nuovo approccio europeo all’Intelligenza Artificiale
(Segnalazione 22 aprile 2021) (https://temicamera.it/leg18/post/0CD15 14416 /il-nuovo-
approccio-europeo-all-intelligenza-artificiale.html).

%0 pjana, D. and Verzelloni, L. (2019). Intelligenze e garanzie. quale governance della conoscenza
nella giustizia digitale?, Quaderni Scienze Politiche, issue 3, pp. 372 ss.

2L surden, H. (2019). Artificial intelligence, cit., p. 1335.

22 Quattrocolo, S. (2018). Intelligenza artificiale e giustizia: nella cornice della Carta etica europea,
gli spunti per un’urgente riflessione tra scienze penale e informatiche, La legislazione Penale, issue
12, p. 6; Signorato, S. (2020) Giustizia penale e intelligenza artificiale. Considerazioni in tema di
algoritmo predittivo, Rivista Diritto Procedura Penale, issue 2, p. 612; Simoncini, A. (2019).
Lalgoritmo incostituzionale: intelligenza artificiale e il futuro della liberta, BioLaw Journal - Rivista
BioDiritto, issue 1, p. 84.

% Thomas, W. And Thomas, D. (1928). The child in America: behavior problems and programs,
Alfred A. Knopf, Inc., New York; Merton, R.K. (1971) La profezia che si autoavvera, Teoria e Struttura
Sociale, 11, 11 Mulino, Bologna.
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Issues of algorithmic discrimination also arise as a result of the use of
more or less advanced facial recognition tools, which can translate into possible
violations of human rights, and more generally into abuse of the principle of
equality.?*

At the same time, however, the evaluation of travelers’ data by a single
system and an automatic learning procedure employing the same datasets would
seem to resolve cases of unequal treatment in the control methods of individual
border countries.?®

As in all cases in which crime policy tries to pre-empt a protective approach
by opting for preventive strategies, the issue of guarantees arises. In this regard,
border control finds itself in a gray area that falls outside the protections of
substantive and procedural criminal law, condoning the notion that crime must
be prevented even before any damage has occurred. This results in a reversal of
perspective, in the sense that focus is placed entirely on the potential perpetrator
of a crime, rather than the object or person that may require protection, with an
increasingly pronounced shift of criminal law towards cases of liability, boosted
by the return to forms of creeping biological determinism,?® which find fertile
ground in the links between the biometric data being analyzed and the various
prejudices mentioned above.

This prevention of criminal acts is a concept that, at first glance, can be
easily placed in direct correlation with notions of prediction and predictability;
however, it turns out to have a dystopian relation to these: although IBorderCtrl
refers to a version of prediction based on scientific calculation, in fact, it cannot
be overlooked that the system gives its results in terms of statistical inference.
This method is well known in criminal law but using a percentage to deduce
the causal link between a given act and established criminal conduct is quite
different from using a percentage to evaluate generic criminal risk. At best, the
issue could be resolved if the risk score assigned to a traveler is used tangentially
to the evaluation made by border guards, rather than being made the exclusive
basis for a decision.?”’

Other critical issues arise through the use of this system. Until now it has
existed on an experimental and voluntary basis, but should it become one of the
ordinary and legitimate tools used for external border control a number of issues
will come into play regarding responsibility and guilt in cases in which travelers
refuse to provide personal and biometric data. Will they be refused entry? Will
they automatically be considered high-risk individuals? Might such behavior be

2 http://gendershades.org/overview.html.

European Commission, Smart borders - background (https://home-affairs.ec.europa.eu/pages
page/smart-borders-background_en.
26 Quattrocolo, S. (2018). Intelligenza, cit., p. 10.
%7 This consideration has been incorporated both in the aforementioned Ethical Charter and in the
Proposal for a Regulation and recalls what was also stated by the Supreme Court of Wisconsin in
America in the well-known Loomis case concerning the results produced by the predictive software
Compas in use to the police local.
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added to a list of criminal offences in the same way that refusal to provide one’s
personal identity has been sanctioned in the Italian legal system by Art. 651 of
the Penal Code??®

So extensive is the evidence of the conflict that the use of these control
and prevention techniques may come into with respect to certain fundamental
principles of national and international order - beginning with those regarding
non-discrimination, equality, criminal guilt, and offensiveness - that references
are made to it in all European documents dedicated to the regulation of new
technologies.?’

Even the principles of fairness and proportionality are damaged by these
new tools, since these are concepts that elude algorithmic manipulability, and
require interpretation that only humans are able to guarantee.?°

In similar fashion, the principle of strict necessity does not correspond fully
to the purposes of border management and seems instead to be a kind of forced
adequacy, given that the commission of experts had already judged the measures
contained in the Smart Borders package to be disproportionate, and considered
the objective not to have been achieved.3!

3.2. Critical issues: data and fundamental rights

The violation of fundamental rights and violation of human rights form
an inseparable hendiadys, especially when the issue involves the use of data
of any sort, with which the aforementioned rights are in an almost antinomic
relationship. In particular, the data may take on an active or passive role,
depending on whether they constitute an instrument for protecting fundamental
rights or contribute to the restriction or infringement of those rights, or indeed
whether they are the object of protection, should they be used illegitimately,
fraudulently, or without their owner’s consent.

Compared to the first case, in IBorderCtrl the data constitute both sides of
the same coin. On the one hand, they contribute to guaranteeing human dignity,
since an improvement in the efficiency of controls along the EU’s external borders
also makes it easier for those who have the right to enter the area to do so, as well
as guaranteeing everyone’s safety.3? On the other hand, one wonders whether the
collection of travelers’ data may become an exclusive guarantor of authorization
to enter the Schengen area, and whether this in fact translates into a violation of
the rights of freedom.

28 In Italy could find application Art. 4 Testo Unico sulle leggi di pubblico sicurezza (T.U.L.P.S.) and
art. 294 of the relative regulations regarding the hypothesis of failure to show an identity document.
2 Simoncini, A. (2019). L'algoritmo, cit., p. 84; S. Quattrocolo, S. (2018) Intelligenza, cit., p. 5.

30 Signorato, S. (2020). Giustizia penale, cit., p. 611.

31 http://ec.europa.eu/justice/policies/privacy/index_en.htm.

32 At Considerando no. 7 of the Schengen Code states that border checks and controls should be
carried out with full respect for human dignity. The use of the conditional verb suggests that the
management difficulties are known and that, therefore, this is not always guaranteed. It is precisely
the use of new technologies that could contribute to an improvement in these conditions.



FEDERICA DE SIMONE

Differently, so far as the passive use of data is concerned, there are no
problems with privacy or with the ownership of treatment of personal and
biometric data.?® In most cases in which personal data are used as a preventive
tool, the individual is unaware of the fact, and unable to exercise the right to
protection. However, in the case of IBorderCtrl, the subject voluntarily accesses
the platform, and right from the start is aware of the purposes of the system,
expressing his/her consent during registration.?* If anything, the issue is reduced
to the possibility of conservation of the data that has been collected, or its
transfer to third parties, both of which are the subject of specific provisions in
the regulation of other border entry systems already in use in Europe; for these,
the law stipulates that data can be stored only for a limited period of time, and
may be transferred only in restricted circumstances. It is likely that such rules
will also be adopted for iBorderCtrl if it becomes fully operational.®®

iBorderCtrl does not operate simply by using the data provided by travelers,
but also, problematically, with datasets that are used to train the artificial
intelligence systems. Guaranteeing the quality and transparency of these data
means guaranteeing the security of the system; however, such conditions are
difficult to ensure.3® While it is true that a principle of technical transparency is
made explicitin documentslike the CEPE] Ethical Charter and the latest Regulation
Proposal,®” it is also true that any such requirement is technically impossible to
satisfy, since not even programmers are able to maintain control over the entire
Al training process.?® The lack of transparency and of data accessibility may also
result in infringing the right to a fair trial, should a traveler who has been denied
entry to Europe decide to challenge the decision. Given that the final result of
the whole procedure is an estimation of risk, the violation of rights appears even
more significant.®

At the most, one might monitor the quality of the data used to train the
artificial intelligence systems, which are required to satisfy stringent quality
criteria in accordance with Article 10 of the aforementioned Regulation Proposal.

33 Sacchetto, E. (2020). Face to face: il complesso rapporto tra automated facial recognition
thecnology e processo penale, La Legislazione Penale, issue 10, p. 2.

34 https://www.iborderctrl.eu/The-project.

35 In the current experimental phase, the information collected is expected to be deleted from the
Sé/stem immediately after the check has been carried out.

3 Barbas, C. (2020). Beyond Bias: “Ethical Al” in Criminal Law, in M.D. DUBBER ET AL., The Oxford
Handbook of Ethics of Al, Oxford University Press, Oxford, pp. 1-21.

37 Commissione Europea per lefficienza della giustizia (3 dicembre 2018) Carta etica
europea sull'utilizzo dell'intelligenza artificiale nei sistemi giudiziari e negli ambiti connessi
CEPE]J(2018)14  (https://rm.coe.int/carta-etica-europea-sull-utilizzo-dell-intelligenza-artificiale-
nei-si/1680993348).

38 Signorato, S. (2020). Giustizia penale, cit., pp. 611 ss.

o Engstrom, D. F. et al. (2020) Government by algorithm: artificial intelligence in Federal
ADministrative Agencies, 10/2020. (https://www.acus.gov/sites/default/files/documents/Gove-
rnment%20by%20Algorithm.pdf).
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The issue of data accuracy acquires even greater importance when we
consider that this also lies at the foundations of the facial recognition systems
used by IBorderCtrl.

3.3. Critical issues: facial recognition

Areading of all the most recent documents produced by the European Union
with regard to new technologies makes it clear that the concerns of experts
regarding critical issues identified in the use of biometric recognition tools are
greater than considerations of their potential advantages and benefits. Such is
the case, for instance, of the advisory committee on the so-called Convention
108+, who have stated that facial recognition tools may conflict with the
values of the European Union, beginning with human dignity, the principle
of non-discrimination, and the freedom of expression.*! Furthermore, on 29
January 2020 the European Data Protection Board published its guidelines for
the treatment of data obtained through video devices, which also mention facial
recognition techniques, harbingers of greater risks to individual rights, and tools
that are permitted only if they comply with the principles of lawfulness, necessity,
proportionality, and data minimization (as also stipulated in the 2016 GDPR).
In addition, their use must be preceded by impact assessments with regard to
fundamental rights and freedoms.*?

Fearsaboutthe expected risks are further strengthened when the technology
that underlies the [BorderCtrl system is analyzed. Its most controversial aspect
is an emotion recognition system, which goes beyond biometric data to assess
people’s emotions through an analysis of non-verbal facial micro-gestures.
So-called emotional artificial intelligence is able to measure levels of stress
and anxiety by examining biomarkers of deceit, thus allowing the system to
distinguish between bona fide travelers and those with ulterior motives.

Although it is already being used in Britain and the United States,*® the
system has received a great deal of criticism and raised doubts* in regard to
both the science behind it and the question of whether it is a measure that is
proportionate to the requirements of crime prevention. So far as the latter
point is concerned, it may be associated with an infringement of the principle of

40 Convention on the protection of individuals with regard to the automated processing of personal
data of the Council of Europe of 28 January 1981, amended in 2018.

Consultative Committee of the Convention for the Protection of individuals with regard
to automatic processing of personal data, Convention 108, Guidelines on Facial Recognition
T-PD(2020)03rev4 (28 January 2021) (https://rm.coe.int/quidelines-on-facial-recognition/168-
0al34f3).
42 https://edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines 201903 video_devices
it.pdf.

*3 Monedero, J.S. and Denicik, L. (2020). The politics of deceptive borders: ‘biomarkers of deceit’ and
the case of iBorderCtrl, in Information, Communication and Society, issue 8, p. 1.

4 Boeffey, D. (2020). EU border ‘lie detector’ system criticized as pseudoscience, in https://www.
theguardian.com/world/2018/nov/02/eu-border-lie-detection-system-criticised-as-pseudoscience,
issue 1, 2018 e https://www.agendadigitale.eu/sicurezza/privacy/sorveglianza-di-massa-in-cina-
cosi-funziona-il-modello-che-spaventa-loccidente/, issue 3.
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moral freedom*® that not even the needs of public order and collective safety can
justify.*

In the specific case of IBorderCtrl, the scale of the issue may be reduced,
should certain conditions be met. The first is the satisfaction of the principle of
algorithmic transparency that has already been indicated generically for data,
and for which the Regulation Proposal of 21 April 2021 already stipulates a
specific obligation in the case of biometric detection systems.*” The second is the
necessary consent of the person using the service, and the possibility that as a
user he/she maintains some degree of control over it. In particular, with regard
to the requirement of consent, in some countries*® it is forbidden to use facial
recognition systems indiscriminately in public places, since consent cannot be
obtained on a case-by-case basis from every individual transiting an area.

With [BorderCtrl, there is no doubt that consent is given upon registering
on the dedicated platform, and therefore compliance with individual self-
determination is ensured, formally at least.*’ Indeed, the CEPE] 2020 guidelines
on the processing of personal data through video devices consider the consent
of the interested party to be fundamental, though they affirm that it should not
be a condition for access to the service. Similarly, the Council of Europe’s 2021
guidelines on facial recognition do not fail to observe that consent should not
constitute the legal basis for justifying facial recognition by public authorities,
since there will always be an imbalance of powers between these and private
subjects.*®

On this point, it would be helpful to understand what the regulatory
framework that may be adopted at the end of the IBorderCtrl trial might stipulate
for cases in which a traveler refuses his/her consent: is some alternative
envisaged, or will access simply be denied to the Schengen area?

Ultimately, full compliance with the principle of self-determination can
only be ensured if - in addition to transparency and expressed consent - the
user is able to maintain control over his/her choices, regardless of the system’s
complexity, as stipulated in the fifth principle of CEPE]’s Ethical Charter.!
Indeed, new technologies must provide an opportunity and an advantage for the
individual and can in no way be a binding limit of a negative character.

4 Kostoris, R. (2014). Genetica, neuroscienze e diritto penale, in Provolo, D., Riondato, S. and Yenisey
F. (Eds). Genetics, Robotics, Law, Punishment, Padova University Press, Padova, p. 344.

6 AA.VV. (2019). Artificial intelligence and robotics for law enforcement, UNICRI-Interpol, Torino,p.
13.

47 Title IV p. 73.

8 Girasa, R. (2020). Artificial Intelligence as a disruptive technology. Economic Transformation and
Government Regulation, Palgrave McMillan, Svizzera, pp. 1 ss.

* Currao, E. (2021). 1l riconoscimento facciale e i diritti fondamentali: quale equilibrio?, Diritto
Penale e Uomo-DPU, issue 5, p. 12.

%0 Consultative committee of the convention for the protection of individuals with regard to automatic
processing of personal data, Convention 108, Guidelines on Facial Recognition Directorate General of
Human Rights and Rule of Law, in https://rm.coe.int/guidelines-on-facial-recognition/1680a134(3,

; &

Quattrocolo, S (2018). Intelligenza artificiale, cit., p. 9.
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Closer inspection of IBorderCtrl reveals that the fear persists that all of the
above may not be fully satisfied. Given that the majority of artificial intelligence
systems are considered high-risk,*? the Regulation Proposal of 21 April 2021
contains a dual assessment of impact and risk.

On one hand, paragraph no. 39 calls for further precautions in the use of
artificial intelligence systems when dealing with migration, asylum procedures,
and border control, since in this context such systems can have effects on people
who are often in a particularly vulnerable position. On the other hand, significant
restrictions are placed on the use of biometric detection systems, as these are
considered high-risk, and are allowed only for law enforcement activities by state
security services. In particular, real-time remote biometric detection systems are
- in principle - allowed only in three specific cases: for the targeted search of
potential victims of crime; in the event of a response to an imminent terrorist
attack; and for the identification of perpetrators of serious crimes. Although
strictly defined, this series does also include the law enforcement purposes
underlying iBorderCtrl, that is, the fight against cross-border crime.>

As regards the jurisprudential response to this, despite its evident relevance
to fundamental rights, no pronouncements have yet been made on the subject by
the European Court of Fundamental Human Rights. As for national courts, very
few pronouncements have been made, and these have been conflicting.

The first legal decision in this matter, and one that provides a rather
controversial leading case, was made by the High Court of Justice in Cardiff in
2019. The subject of the proceedings was a facial recognition system used by the
Welsh police on an experimental basis, and considered by the appellant to be:
1) in violation of the right to privacy in accordance with Art. 8 of the European
Convention on Human Rights; 2) to be contrary to Directive (EU) 2016/680
regarding the protection of the processing of personal data; and 3) in violation
of the Equality Act of 2010, regarding the fight against forms of discrimination.>*
Against all expectations, the Welsh judges rejected the appellant’s grounds for
complaint, and considered the biometric detection system to be lawful with
respect to current legislation, since the purpose of crime prevention pursued for
the benefit of the community was proportionate to the sacrifice of the rights of
the individual, and all the more so as no proof could be obtained of the possible
influence on the system of racial or gender prejudices. The court also considered
the processing of the data to be lawful and transparent, since, in the absence

52 European Council, Special Meeting of the European Council (1 and 2 October 2020) - EUCO
Conclusions 13/20, 2020.

> The Proposal in Considerando no. 23 also clarifies that the discipline has the value of lex specialis
with respect to the wider meshes provided for by art. 10 of Directive (EU) 2016/680 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to
the processing of personal data by competent authorities for the purpose of prevention, investigation,
detection and prosecution of criminal offences or the enforcement of criminal sanctions, as well as the
free movement of such data and repealing Council Framework Decision 2008/977/JHA.

>4 Della Torre, J. (2020). Novita dal Regno Unito: il riconoscimento facciale supera il vaglio della High
Court of Justice, Diritto Penale Contemporaneo, issue 1, pp. 231-247.
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of any correspondence between the images captured by the system and the
names included in lists held by the police, the data that had been collected were
immediately deleted.

[talian jurisprudence has not yet had the opportunity to address the issue
of facial recognition, but it is significant - in the opinion of this paper’s author
- that a ruling has been made regarding the possibility of introducing evidence
gathered by new technologies in criminal trials. The implicit association test
(IAT) method, recommended as a means to prove the truth of a person’s implicit
memories, was considered by the Court of Appeal in Brescia® to go against the
provisions of Article 63 co. 2 and Article 188 of the Italian Penal Code, insofar as
it is capable of influencing the freedom of determination or altering the ability
to remember and evaluate facts, and as such cannot be considered lawful even if
individual consent has been obtained, since moral freedom is not a right that can
be waived in any form.

4. Conclusions

In the mixture of parties concerned by European border control, the
“security society”® seems to have acquired a preponderant importance, to the
extent that through its promotion of forms of mass surveillance - whose results
are uncertain and risky - it justifies the sacrifice of some legal interests, even if
these are fundamental. Serious doubts abound when social control is entrusted
to technological systems that are not yet completely tested or understood, and
which have an impact on people with whom there is no evidence of links to
serious crime; this is a situation in which the presumption of innocence gives
way to a presumption of guilt. Should such systems be used only with individuals
previously reported to law enforcement services dealing with the most serious
crimes, their use could be justified, and the need to protect the community could
be held to outweigh forms of individual liability.

It is also true that in a period of intense migration, terrorist risks, and
even the danger of pandemics, it is no longer conceivable that border control
be entrusted solely to human intuition, and facial recognition carried out by
border agents checking images attached to passports; as well as being a risk,
IBorderCtrl could be an opportunity. The tool’s positive effects on the efficacy of
border control are evident and can be measured in terms of speed of operations,
uniformity of control, and successful discovery rate of false identities.

However, a system of this sort is only acceptable provided that verification
standards are high, results reliable, and control of the system continuous and
rigorous.”’ Profiling and the assessment of criminal risk do not necessarily

35 Court of Appeal Brescia, sez. II, ruling 11 novembre 2020 n. 1683, in file:///C:/Users/fdsde/

OneDrive/Desktop/giorgia/sent%20brescia/1607551213_sentenza-corte-appello-brescia-test-iat.
df.

& Focault, M. (2005). Sicurezza, popolazione e territorio, Corso al Colléege de France 1977-1978,

Feltrinelli, Milano, pp. 15 ss.

57 Signorato, S (2020). Giustizia, cit., p. 616.
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translate into activities that violate fundamental rights; it is rather the risk of
discriminatory assessment that may prove damaging.*®

The era of the “fourth revolution” requires us not to be automatically
mistrustful of algorithms, which would result in an a priori prohibition of the
use of new tools, or to consider technological progress and people’s rights as
existing in an inversely proportional relationship. Rather, the principle of
constitutional precaution®® should be widely applied in a continuous effort to
balance technological progress with safeguards. Also of help would be effective
regulation regarding liability for damage caused by poor-quality data, or their
improper usage - regulation that goes beyond mere statements of principle, as in
the case of Article 25 of the General Data Protection Regulation.®® More generally,
the adoption of detailed binding regulation concerning all kinds of technologies
and their possible uses is necessary and can no longer be delayed.®?

Measures that will contribute to increasing guarantees regarding the use
of artificial intelligence include the requirement that people do not entrust
verification exclusively to the new tools and maintain some control over results,®
the possibility for individuals to challenge decisions, and the stipulation of some
kind of Authority.%* The establishment of system validation parameters could be
decisive: for instance, something along the lines of the measures taken by the
United States Supreme Court in 1993 with the Daubert standard, which was also
approved by the Italian Supreme Court of Cassation in 2010.°°

Such are the protective measures, though much will also depend on our
ability to combine causal knowledge with scientific and statistical knowledge,
while according to a preeminent role to ethics.®® Out of the twenty-three
Asilomar Al Principles,®’” thirteen are dedicated to the ethics and values that

%8 Committee LIBE of the European Parliament, in https://eur-lex.europa.eu/legal-content/IT/TXT/
PDF/?uri=CELEX:52017DC0261&from=EN.

% Floridi, L. (2017). La quarta rivoluzione. Come l'infosfera sta rivoluzionando il mondo, Raffaello
Cortina Ed., Milano.

0 Simoncini, A. (2019). Lalgoritmo, cit., pp. 86 ss; Gambini, M.L. (2019) Algoritmi e sicurezza, in
Giurisprudenza Italiana, pp. 1726 ss. About the precautionary principle in Italian Criminal law; Del
Tufo, M. (2018) Principio di precauzione e gestione del rischio: quali spazi applicativi per il diritto
penale?, in Carlizzi, G. and Tuzet, G. (eds) La prova scientifica nel processo penale, Giappichelli,
Torino, pp. 137-177.

ol Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation),
Official Journal of the European Union n. L. 119, 4.5.2016, Article 25 Data protection by design and
data protection by default.

%2 Currao, E. (2021). Il riconoscimento, cit., p. 23.

%3 Girasa, R. (2020). Artificial Intelligence, cit., pp. 1 ss.

%4 FRONTEX, Diritti fondamentali, https://frontex.europa.eu/it/cosa-facciamo/diritti-fondamentali/.
65 Court of Penal Cassation, Sez. IV, 17 dicembre 2010, n. 43786.

66 Powers, T.M. and Ganascia, ].B. (2020). The Ethics of the Ethics of Al, In: D. Dubber, M., Pasquale, F.
and Das, S. (eds), The Oxford Handbook of Ethics of Al, pp. 1 ss.

67 The Asilomar Principles were drafted in 2017 and signed by the most authoritative scientists
including Stephen Hawking. It is a text divided into three areas: the first on research, the second on
ethics and values, the third and last on scenario problems.
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ought to inspire artificial intelligence, including the alignment of the values of Al
systems with those of humans, and the need for their design and management
to be compatible with human dignity, rights, freedom, and cultural diversity.
“Despite the fascination of quantum physics, it remains understood that human
behavior is not predictable, since man is a free being, who is always capable of self-
determination exclusive of external conditioning”®® — and not even IBorderCtrl is
able to tell whether a traveler it has established as being a liar is actually about
to commit a crime!

68 Powers, T.M. and Ganascia, ].B. (2020). Ethics, cit., p. 64.



XENOPHOBIA CAMOUFLAGED AS JOURNALISM
CASE STUDY - THE BALKANS
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Abstract: In the first decade of the 21" century, migration was perceived as
something completely natural, inevitable, normal, especially in the context of globalization
in a “world without borders”, economic development with the free movement of workers
as a guiding principle. However, in the last decade due to the various migration crisis in
the world, the meaning of migration has acknowledged quite different perceptions that
differ from the original. l.e., migration is seen as a threat to national security, security,
national identity, economic well-being, rule of law, etc. As a matter of fact, with the
beginning of the migrant crisis, many sensationalist headlines and claims emerged that
were solely intended to cause fear in the population and encourage the spread of hate
speech, hate crime, incitement of racial, religious, and other discrimination, xenophobia
on social media towards migrants, refugees and asylum seekers transiting around the
country. The aim of this work is to give a brief analysis of the xenophobic titles that have
appeared on the air that meet the beings of certain crimes by the Criminal code of the
Republic of North Macedonia.

KCEHO®O0BHJA KAMY®/INPAHA BO HOBUHAPCTBO
CTYAUJA HA CJIYYA] - BAJIKAHOT

OJITA KOLIEBAJIMCKA?

1. BoBeg

Co MoyeTOKOT Ha MHUrpaHTCKaTa Kpusa oj 2015 r. ce mojaBuja MHOTY
CEeH3alMOHAJIMCTUYKU HACJIOBU U TBpJeHa KOU €JUMHCTBEHO MMaaT 3a LieJs
Jla IpeJu3BUKaaT CTPaB Kaj HaceJIeHUeTO U Ja MOTTUKHAT IIHpemhe HAa FOBOP
Ha OMpasa, KpUMHHaJ 0J OMpa3a, NOTTUKHYBame pacHa, Bepcka MU Jpyra
JUCKpPUMHHAlLUja, KceHopoOUja HA COIMja/ITHUTE MpeXH KOH MHUTPAHTH,
Gerasind U OGapaTesd Ha a3u KOW TpPaH3UTHUpPAaT HU3 3eMjaTa. AHTHU-
MUrpalMcKaTa areH/ia cTaHa rJlaBHa [PUYMHA 32 U/e0/I0IKH pacKoJ noMmery
pa3/IMYHUTE NOJUTHUYKHU MapTuu.’? MUrpaHTCKaTa Kpusa Oelle U C€ yIITe ce
KOPUCTH KaKo aJlaTKa 3a lpedppJiatbe Ha BUHATA, 0CBOjyBatbe MOJUTHYKHU IOEHU
Ha U360pH MJIK BO KaMIlaka, Kperupamwe TEOPUHM Ha 3aroBOp LITO CeKaKo BOJAU
KOH NpeJU3BUKYBamwe pacHa, BepcKa U Apyra JUCKPUMHHALHja - OJHeCyBamba
KOW Ce UHKPpUMHUHHUPaHU Bo KpuBuyHMOT 3aKoHUK Ha PCM.*
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- lItun, email: olga.kosevaliska@ugd.edu.mk.

3 Selo Sabi¢, S. (2017). The Relocation of Refugees in the European Union - Implementation of
Solidarity and Fear. Friedrich-Ebert-Stiftung, Zagreb, p.4.
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BejHait no rojsieMuoT 6GpaH Ha MUTPAHTH, Geraniy U 6apaTeyau Ha a3uJ
KOW TpaH3uTHpaa HuU3 Penybsimka Makenonuja Bo 2015 rojauHa, 3amodHaa
CEeH3aLlMOHAJUCTUYKUTE HACJOBU KOW Tpeballe Ja NpeAu3BUKaaT CTpPaB U
TpeneT Kaj JIOKaJHOTO HaceJleHUe U Jja pasropaT TeH3uja ILITO J0BeayBa [0
HenpudaKkawke HAa MUTPAHTHUTeE, GerajlUTe U MOTEeHIMjalHUTe GapaTesud Ha
asuil. [IpBUYHO NOYHAa HOBMHAPCKU TEKCTOBU 3aJ, KOM HeMallle HOBUHApPCKO
UCTpa)KyBame, TYKy CaMO Iipe3eMaikbe COMHHUTEJNHU COJPKHUHMU 0Jf YIUTe
MOCOMHUTEJIHU HM3BOpU.° BakKBOTO o/iHeCyBame MPOJO/IKU CO TEH3UYHH
cTaTycHU 06jaBu Ha couujasuute mpexu (Dejcbyk, TBuTep UTH.), Kou Gea
crioZieJIeH U KOMEHTHUPAHU Ha UCT HAuMH, 0J] ToJieM 6poj noAapkyBayu.® Bo
OBeKeTO MeJUYyMU HMMalle HACJ0BM BO KOM JUPEKTHO Ce NOTTHUKHYBallle
kceHodobujaTa, a ocobeHo wuciaamodobujata. KceHodobujaTa Bo ocHOBa
e NIpeTcTaBeHa Kako HUpal{doHa/Ha OMpas3a KOH CTpPaHLUTe U CHUTe HHUBHHU
BpeHOCTH, 0o0MYal W HaBUKU. Bo 0BOj KOHTEKCT, HACJOBUTE CO HACJIOB
,MurpaHTUTe NNoKaxkaa 3abu: ,Hamecto LpkBY, OB/le Ke ©UMa TaMUH", ,AXMe/]| O]
Jlubuja koj npucturia Bo Cpbuja: HamecTto 1jpkBu Bo EBpomna, Ke ce ryiejaat
MUHapuwa. Toa ke 6uje Hamarta oamaszzaal’, ,doto: /lanu e oBa BUCTHHCKATa
CcIvKa 3a MurpaHtute oj Cupwuja?“. Bellle HanmpaBeH W 4YeKOp MOHATaMy CO
JUPEKTHO CTaBakbe Ha MUTPaHTUTE BO KOHTEKCT Ha Tepopu3aM. Bo oBaa cMucia,
HacsoBUTe Kako , Tepopuctute Mef'y MurpantuTte: Komangantot Ha UCHUC Biiese
Bo ['puuja, TpaH3uTupajku HU3 MakeJjoHHja kako murpauTt!‘, ,Tepopusmot
e Hajcepro3HaTa 3akaHa BO CBeTOT - MakeJjoHUja e nmoAarorseHa“. Harnucor
,4.000 TepopucTu I'u KopucTea OGerajickuTe pyTH“ obGjaBeH Ha e/leH MopTaJ
3aBpllyBa CO JUMpeKTHAa 3aKaHa 3a MUTPaHTUTe, berajiuuTe U GapaTesuTe Ha
a3uWJI UM AUPEKTEH NMOBUK 32 aKTUBEH HalNaJ, oJf rpafaHUTe’ IITO ja MpeMUHYBa
rpaHuliaTa oJi KceHopoOUYeH roBOp Ha oMpasa A0 KceHoPOoOHUYeH KPpUMUHAJ
oJ1 oMpasa.

BakBuTe Hamnucu AoBenoa [0 ,HabeAyBayKW“ 3aKJydolld KOU Tpebalie
Jla co3jajaT npenybelyBame JeKa CTalkaTa Ha KpUMHHaJ ce 3rojieMyBa Ha
MecTa KaJie LITO ce HaceJiMJjle MUTPAaHTH, 6erajiuy U 6aparesyd Ha a3uJ U JieKa
HUBHOTO HaceJlyBake NpeTCcTaByBa cepuo3eH 6e36eJHOCEH PU3UK He caMo 3a
JIOKAJIHOTO HaceJleHUe, TYKY U 3a HallMOHa/JIHOTO 6e36eHocTa BoonwTo. Kako
TaKOB IIpMMep Io HU3/BOjyBaMe HacJ0BOT 3a MasMme, llIBe/icka, 3a Koj UMalle
BeCTa Cco HacsoB ,EKcIio3uy, cuiyBama, yoUCTBa 0Ba Ce ,MUPHUTE" MUTPAHTH
BO MUIpaHTCKUOT paj Masnme, llBexacka.” [IlpBaTa pedyeHHLla OJi HAMUCOT €

> Jugoslava Dukovska review on the text ‘Explosions, rape, murder, these are the peaceful migrants
in the heaven for migrants Malmo, Sweden’ written for the project Vistinomer - check of facts,
[llpoekt nHa YCAU/| 3a mpoBepka Ha ¢akTuTe - KomnoHneHTa Servis za proverka na fakti od
mediumite (mediumi.vistinomer.mk) nmniemeHTHpaHa oA Metamorfozis (www.metamorphosis.

org.mK]
6 [IpujaBeH cTaTyc co roBop Ha oMmpasa Ha PejcOyk, https://www.govornaomraza.mk/reports/
yiewz943.

Mupjana HajueBcka, aHasm3a pgoctanHa Ha https://www.radiomof.mk/begalci-migranti-i-

ksenofobija-vo-makedonskite-mediumi/.
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,BUleo u3BelTajoT Ha Russia Today (RT) 3a camo Tpu MUHYTH Ke ja [10JI0BU
CUTyalujaTa BO MUTPAHTCKUOT paj Bo Maswme, llIBesicka, KajZie eKCIJIO3UUTE,
rpabexuTe, MyKOTHUIUTE CO KaJIAIIHUKOB, CUJIyBamaTa U PauHUTE TpaHaTH
CTaHaa CEeKOjJHEBHU AKTUBHOCTH MO MPHUCTUTHYBAKETO HA MHUTPAHTHUTE
o Cupuja“ TeKCTOT NMpOAOJKYBa CO CEpPHO3HO 3acTpallyBavykKa MOrpellHa
COAp>KMHA BO KOja ce BeJIM JleKa ,0Ba Ke ce cJy4yd HU3 Lesa EBporma, A0KOIKY
BeJIHAII He MpecTaHe HaceJlyBalkbeTo Ha MUTpaHTUTe.®

[loHaTaMOLUIHOTO 3acTpalllyBalke Ha JIOKAJHOTO HacejeHHe Oelle CO
CeH3alMOHAJMCTUYKUTE HACJOBU 3a M3rpazsba Ha KaMIOBU 3a MUTPAHTHUTE,
OerasnuTe U 6apaTesMTe Ha a3UJI IITO eCKaJIMpa CO HE3aKOHCKO OpraHU3upame
pedbepeHiyM BO NMOBeKe OMIITHHH, 32 KOe Ke HaluilleMe MOBeKe IMOJI0Jy BO

TPYZAOT.

2. Ctyauja Ha ciay4aj - basnkaHoT

ConmupapHocta He e HoBa 3a baskaHoT, ocobeHO MO pacnajoT Ha
JyrocnaBuja U ,A04ekoT‘ Ha GerajauuTe of, JpkaBuTe ,Bo BojHa“. I[locTou
ONILTO MHUCJIEHE JleKa 0, 0BOj Iepuo/ 3alloyHaa jaBHUTe NpHKaKyBarba Ha
OTBOpeHO KceHOOOHMYHA M pacUCTUYKa peTopuka. Hekako, maTpUOTU3MOT
Y HaLMOHA/M3MOT IIOYHAa Jia ce KOPUCTAT 3a Ja ce 03aKOHMU HeToJlepaHTHa
KceHOPOoOMYHA U paCUCTUYKa peTOPHKa, OIMeHa HApaTUBHOCT 3a HALMOHA/IM3aM
Y BepyBatba JleKa COIICTBeHaTa HallMOHaJIHA JpKaBa WJIM rpyna e cyepuopHa
BO OZJHOC Ha JipyruTe. AKO pacu3MoT Gellle TUIIMYEeH 3a IPETX0JHUOT BeK, Toraul
Jlany kceHodpobujaTa Moxe Zia 6u/le IJIaBHA OJIJIMKA Ha 0BOj Bek? Moxe ja ce
3ampauiaMme: gaju kceHopoOHjaTa e HOBUOT pacu3am?

Ha BankaHoT, ¢peHOMeHOT Ha KceHOdoOUja e MPUCYTEH MO pPas3jUYHHU
ocHOBU. Bo '90-Ttute 3a bocHa u XepleroBuHa W 3a CpIcKaTa 3aeJHUIA BO
Peny6irika Cpricka mocToellle TUIMYHA eTHO-KCeHOoD 0O Hja Koja MOKe /1a Ce BUAU
U Bo cay4ajoT co Cpbute Bo XpBaTcka; Bo llpHa 'opa kceHodobujaTa 6uia/e
3aCHOBaHa Ha peJiUTHjaTa U IPKOBHUOT criop co Cpbwuja,’ kceHodobUjaTa MoKe
Jla ce noyyBcTByBa Mery Cp6uja u KocoBo Bo KCeHOGOOUUHHUOT MOJUTHYKH
HapaTHB UTH. U Ha TOj HAYHUH MO3Ke Jja reHepypa HOBU NP06JieMH U ONTACHOCT O]
HeMUpH, JOKOJIKY UCTaTa He Cce MePUUNUPA, TPETUPA U NIPEBEHUPA CO JJOJHKHO
BHUMaHue.!?

Cnopen bamikypTy, ,bajsikaHoT ce€ yute cTpa/ia o npo6aeMaTUIHU OJHOCH
Merly ip>aBuTe. Kora oBrve oJHOCH ce Ha/IONOJIHYBaaT CO UCTOPUCKHU peLiuIUBY,

8 [Topran Justice.rs kako u HoBuHpacku npuJior ‘Explosions, Rapes, Murders in the migrant haven
Malmo, Sweden gocranen Ha https://pravda.rs/2015/8/21 /eksplozije-silovanja-ubistva-ovo-je-
migrantski-raj-na-severu-evrope-video/ MicraTa BecT 6ellle mpeHeceHa 0y MHOTY HE3aBUCHU HO U
[PaBHH HOBHHAPCKH KyKH KoM 6e3 pe3epBa ja IpeHecoa BecTa.
Ka]oseVlc S. (2020) Serbian Church, Montenegro Govtto Discuss Disputed Rellglon Law, avallable at
h 2020

h
ellglon law/.
10" Bashkurti, D. (2020). The Balkans: Old Xenophobia, New Threats, in Eurasia Review, available

at https://www.eurasiareview.com/07112020-the-balkans-old-xenophobia-new-threats-oped/

[mpucraneno Ha 18.08.2022]
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KOMIIJIEKC Ha UHGQEPUOPHOCT WJIMU CYNIePUOPHOCT, OJ, MellaHUd U CJIOXKEHHU
npejipacyau, Tue Jo6uBaaT ¢opma Ha JipkaBHA KceHodobuja. ‘! OBaa dpopma
Ha KceHodoOUja NpeJU3BUKYBa JpXKaBUTe Ja YyBCTByBaaT CTpaB, OoMpasa U
[aTOJIOLUIKO HENPUjaTesICTBO Mel'y HUB.

Bo CsioBenuja, Bo 1990-TuTe, 3a BpeMe Ha BojHaTa BO bocHa u XeprieroBuHa,
No3ULMjaTa Ha CJI0BEHeuKaTa jaBHOCT 3HAYUTEJHO Ce NPOMEeHH O, IPBUYHO
Jlo6peiojAeHo pacnoJioXKeHue Ha COJIUJAPHOCT [0 pacTeYKo He3a/L0BOJICTBO
Bo omiuTectBoTo. Crnopes Bajt & Pajnik (2010) Bo3HeMupeHU O JOIIO
MHPOPMHUPAHU, HETOJIepAaHTHU M NPUCTPACHU MeAUYMCKHU H3BellTau, He
IIOMHMHa JI0JITO BpeMe IpeJ pacnpocTpaHeTaTa kKceHodpoOHa peTOpHKa Jia '
npeaynpeau CJoBeHIUTE NPOTUB ,6erasjckara miauMa“. OTTyka, aHaJIU3UTe
Ha jaBHaTa peTopuka Bo paHuTe 1990-TH nokaxkaa Jleka 6eraJiijuTe ce CBeIeHU
Ha ,Mpo6JieM" ¥ 3aKaHa 3a CJIOBEHEYKOTO OMIITECTBO.!?

KcenodobuuHUTE NPUKA3U POJIODKUjA [la OUAT JIes1 0/ jABHUOT AUCKYPC
Ha basikaHOT, 0CO6€HO €O MOYeTOKOT HAa MUTPaHTCKaTa Kpr3a U 6ea HacOYeHU
KOH MUIpPaHTHUTe, Gerasnure U 6apaTesiuTe Ha a3uJ 0f, NMoJaJleYHUTe MecTa.
[IpryrHaTa 3a eckasalyja Ha HeTOJIEPAaHTHU jaBHU CTAaBOBU U KceHO(OOHUYeH
MeUyMCKH JUCKypC Oellle uJieHTHUKAIMjaTa HA MUTPAHTUTe, GerasluTe
U OapaTesuTe Ha a3ul KakKo KpPUMUHAIU3UPAHU ,Uaeraniu’, Oujejku
MeJUYMCKHTe H3BellTau ce QoOKycupaa Ha HeJJOKYMEeHTUPAaHU MHUIPAHTH,
Gerasiny U GapaTesnd Ha a3uia ,paTeHU” JoJleKa ja MpeMHHyBaaT rpaHULiA
6e3 JOKyMeHTH Wid daTeHU NpU MOJULMCKA aKluja Ha NpecpeTHyBambe Ha
KpUuyMuapewe MUrpaHTd Wiad ci1. Ho, mojonHa MeguyMuTe IMOYHaa Ja ce
JIBMXKaT BO MHOI'Y OIlaCHA HAaCOKa, NPeTCTaByBajKu ' MUTPAHTUTe, 6erajayure
u 6apaTesiMTe Ha a3uj KakKo ceJHUTe KpUMHUHA/LM Ha cJ1060/a — HACUJIHULY,
TEPOPUCTH, CEKCYyaJIHU NMpeCcTalHULM, PaBejKu CAMKa JeKa ONIITecTBaTa Co
rosieM 6poj MUTPaHTH, 6erajanu U 6apaTesid Ha a3uj Ke 6u/jie CJieJHU BO PeJloT
3a 3aKaHU 110 jaBHaTa 6e36e/JHOCT, Hal[MOHa/JIHATa 6e36eHOCT, HALMOHATHUOT
UIEeHTUTET, HACUJICTBO UTH.!?

Bo TIpnuja Ha mnpumep, co mojaBaTa Ha 3JiaTHa 30pa (EeKCTPeMHO
JleCHU4apCKU/HeoOHaLUCTUYKa) NMOJUTHYKA MapTHja, 3all0yHa BJIOLIYBAHKETO
Ha Npo6JIEMOT CO pPacu3MoOT, KceHodobHjaTa U TOBOPOT HAa OMpa3a 0COHEeHO
KOH MUTPaHTUTe, Gerannure U 6aparesdTe Ha a3uJi; JoJieKa Bo Byrapuja, sune
Koe cebecH ce HapeKyBa CaMOINPOTJIACceH ,JI0Bell HA MUTPaHTH"* Kynu aypu u

" By moBeke Bo mpustorot: Ethnic Hate Speech and Narratives of Divide in the Western Balkans
form the Media Diversity Institute, foctanno Ha https://www.media-diversity.org/ethnic-hate-
speech-and-narratives-of-divide-in-the-western-balkans/. [mpuctaneHo Ha 10.06.2022]

12 Bajt, V. and Pajnik, M. (2010). Current challenges to migrant integration: Xenophobia and racism.
The case of Slovenia, a project brief in Prospects for Integration of Migrants from »Third countries«
and their Labour Market Situations: Towards Policies and Act, p.2.

3 3a noBeke BO npusoroT Ha ‘justice.rs’ with the headline ‘Explosions, rape, and killings - mi-
grants heaven on the north of Europe, gocranHo Ha https://pravda.rs/2015/8/21 /eksplozije-
silovanja-ubistva-ovo-je-migrantski-raj-na-severu-evrope-video/ [mpucramneno Ha 08.08.2022]

* Buzn fHeBHM BecTH ,ByrapmH Kymu TEHK JIa JIOBY MHIDaHTH HU3 Byrapn]a Kanan 5,
JocTanHo Ha https:




XENOPHOBIA CAMOUFLAGED AS JOURNALISM
CASE STUDY - THE BALKANS

JiIBa TEHKOBH - OKJIOTTHU BO3MJIA CO LieJl /ja JIOBM MUTPAHTH U Jja NaTpoJMpa Bo
HeNpUCTAHUTEe 006J1aCTH 0KOJIY HETOBUOT POJIEH rpaj, - JamM60J1 BoO 6/1M3UHA HA
rpanuuara co Typuuja.'’> OBoj moeJnHel BO HEKOJIKY HABPAaTH UMaJl OTBOPEHH
MOBUIY 33 HACUJICTBO KOH MUTPAHTHUTE. XeJICUHIIKHOT KOMUTET Bo Byrapuja'®
MIOCTOjaHO U3BECTYyBAllle 3a OBa palllakbe U I'M OCY/IU MIOCTANKUTE Ha oBa JinLe.!’

Ho, fja HanoMeHHMe fieka KceHOdoOHUjaTa BO KOHTEKCT Ha MUTPAaHTCKaTa
Kpu3a He Gellle TUMMYHA caMo 3a basikaHOT, Taa Gellle IPHUCYTHA U BO APYyTrUTe
3eMju Ha EBpomnckata YHHja, oco6eHO Kora ce MOJAroTBYBaa IJIAHOBU 3a
MHTerpanyja Ha MUTPAHTUTE, GeraaluTe U GapaTesuTe Ha a3uJj BO 3eMjUTe
JloJpk pyTtaTa. Ha npumep, Bo PomaHuja mupeweTo Ha KceHodobujaTa 3armodyHa
Ha MCT HA4MH KaKOo U BO 6aJIKAHCKHUTE 3eMjH - CO 3all/IalllyBakbe Ha rparaHUuTe Co
BOBe/lyBarbe KBOTH 3a U3rpa/i6a Ha KaMIIOBY 32 MUT'PaHTH U 6erannu. U nokpaj
TOa LITO GPOjOT HAa MUTPAHTH, Gerasiy U 6apaTesu Ha a3u Bo PomaHuja e mau,
Celak jaBHOTO MHUCJIEHE 32 MUTPAHTUTE € KpajHO HeraTUBHO. Ce TBpAU JeKa
MUTPAHTUTE, OeraanuTe U 6apaTeJuTe Ha a3WJl Ke TU 3eMaT pabOTHHUTEe MeCTa
0Ji JIOKQJIHOTO HacesJieHHe, Ke TM HaMaJiaT IJIATUTEe U Ke BpUIaT NMPUTHUCOK BP3
jaBHUTe cayx6u. [Ip>kaBHATa MOMOLI 32 MUTPAHTHTe, GerajiuTe U 6apaTenTe
Ha a3uJI Ce CMeTa 3a HelpaBeJHa BO OJHOC HA JIOKAJIHOTO HacesJeHHe Mopaju
JlapeX/JMBUOT JOJATOK 3a MOMOLI LITO CeKoj GapaTes Ha asuj ro Ao6uBa
roAuIIHo.'®

Bo UTanuja,'® kceHodpoOGUYHATA COAPKUHA IJIABHO Ce OJHECYBA HA UHOTO

[anCTaneHo Ha 07.08.2022] .

> Bugu BBC (30 March 2016) ‘Bulgaria’s vigilante migrant ‘hunter’ https://www.bbc.com/news/
magazine-35919068 [mpuctaneHo Ha 19.08.2022]

16 Byan Bulgarian Helsinki Committee of the Bulgarian Helsinki Committee Concerning Bulgaria
for Consideration by the United Nations Committee on the Elimination of Racial Discrimination
at its 92nd Session, p.7., mocranHo Ha https://tbinternet.ohchrorg/Treaties/CERD/Shared%2-
0Documents/BGR/INT CERD NGO BGR 27032 E.pdf [mpuctaneno Ha 20.08.2022]

17 XencunmknoT koMuTeT MoGapa oji 0GBUHUTEINTE Ja IO UCTPaXkaT BasieB, mocouyBajku Jeka
TOj Ha HallMOHAJIHATA TeJleBM3Hja ce dasies JeKa U3BPIINJ MOJOBHHA Ay3WHA KPUBUYHH Jiesa:
HamajJ M Hamaj, ynaTyBake CMPTHH 3aKaHH, He3aKOHCKHU NPUTBOD, MOTTHKHYyBame eTHUYKa
oMpasa ¥ MOTTUKHYBake eTHUUKO HACUJICTBO.

18 Bugu ro mssemrajor o EBporckara komucuja ,lIpaBHa paMKa, ONIITECTBEHH OJTOBOPH H
Jl06pY MPaKTUKU 3a CIPOTHMBCTAaBYBake Ha OHJIAjH TOBOPOT HAa OMpasa NPOTUB MUTPAHTHUTe U
6erannure - KomnapatuseH usBemtaj” (Legal framework, societal responses, and good practices
to counter online hate speech against migrants and refugees - comparative report). U3BemrajoT
I'M JlaBa HajHOBUTEe MOJATOLM W TPeHAOBM oJ 7 3eMju-uieHku Ha EY (Byrapuja, XpBarcka,
Yemka, ['punja, Utanuja, Pomanuja, OK-npey Bperaut). Bp3 ocHoBa Ha HallMOHAJIHUTE CTYJUU U
M3BeIlTau 0J] BKIyYeHUTE 3eMjH, U3BELITAjOT IPIH 3HAYajHU KOpeJaliy moMery UHIUJeHTUTe
Ha roBOp Ha OMpasa U c/Iy4yyBamaTa Ha HalMOHa/IHO U HUBO Ha EY. Toj ro pasriienyBa onceror u
edeKTUBHOCTA Ha TOCTOjHATa 3aKOHCKA paMKa Y TOBP3aHUTe PeryJaTUBU KaKo LITO Ce eTUYKUTe
KOJleKCH Ha MeauyMuTe. U3BemTajoT e JocTaneH Ha: https://ec.europa.eu/migrant-integration/
library-document/legal-framework-societal-responses-and-good-practices-counter-online-hate-
sgeech en [mpucraneHo Ha 18.08.2022]

Cnopes; KomnapaTuBeH H3BelITaj MOCOYEH BO IpeTxojHaTa ¢(ycHOTA ,ONIITECTBEHATA,
eKOHOMCKaTa, NMOJMTHYKaTa U KyJTypHaTa jaBHa ClieHa BO INOCAeAHUTe TOAWUHHU € CUJIHO
KapaKTepusMpaHa O KCeHOPOOUYHM M PACUCTHUYKH MaHUecTauuu. PasjnyHu ¢akTopu ce
MPUYMHA 32 0Baa CUTYal1ja; THE Ce ABMKAT 0J] OCHOBHHUTE U/I€0JIOLIKH, KYJITYPHH UJIH NOJUTHIKU
KOHILENTH (UJeja 3a CyepruopHOCT HA pacaTa, TEPUTOPHja/IHa MHBA3Uja WU JPYT0) 10 BPCKU HA
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BpaboTyBake Ha MUTPAHTUTE, OerajnuTe U 6apaTesuTe Ha a3UJI U MUCJIEHETO
Jleka e HempaBeJHO Ja Ce JaBa NPeAHOCT HAa MUTPAHTHUTE, Geraanure U
GapaTe/iMTe Ha a3UJ1 BO 0JIHOC Ha JIOKAJIHOTO HaceJieHUe.?”

3. Kcenodob6ujaTa cipemMa MUrpaHTHUTe, Gerajinure U 6apaTe/vTe Ha
asui Bo CeBepHa MakeaoHMja

CeBepHa Make/loHU]ja € MYJTHETHUYKO OMUITECTBO BO KO€ KHBeaT Jyre
KOU IIpuMnaraaT Ha pa3/IM4HU PeJIMIUU U eTHUKYMH, CO 60raTo MyJITUKYJITYPHO,
MYJTHPEJIMTMCKO U IOBeKeja3MyHO Hac/le[CTBO M Kako TakBa Tpeba Ja
MMa H3BOHpeJleH KamaluTeT 3a ToJlepaHLi{ja U COXHUBOT Mely pas/IMyHU
HaI[MOHAJIHOCTH U eTHUKYMHU. OBa Genle TUnU4HO 3a CeBepHa MakezoHUja 3a
BpeMe Ha HEKOJIKyTe Gerajicku KpusH, yuire Bo 90-tute roguHu.?! BeymHocr,
Bo CeBepHa MakeJj0HMja, MYyJTUETHUYKH COXXMBOT Ha pas/JMYHU E€THUYKU
rpynu kako An6anny, bocanny, Pomu, Cp6u, Typuu UTH., )K1UBee CO ETHUUKUTE
MakenoH1u co AenieHud. Ho, mo BojHaTa Bo KocoBo v rosiemara 6erajicka Kprusa
IITO ja mperJiaBu MakeJjoHUja cO MpUBpPEMeHO cMecTyBake Ha Haj 350.000
6erasnu o KocoBo, kako U MUrpaHTckaTa kpusa of, 2015 roauHa HaBaMy, oBaa
MyJITHeTHUYKA NPUIIaJAHOCT I0YHA Jla reHepyupa NpobJieMy, IJIaBHO IOBP3aHU
CO HeToJIepaHIiyjaTa KOH pa3/IMYHMTE eTHUKYMH, LITO J0BeJle 10 NapaJloKcalHa
CUTyalHja - MyJITHETHUYKOTO ONLUTECTBO /1a € UCTOBPEMEHO U KCeHOPOOUUHO.
HeTosiepaHidjaTa e HajMaJIKy MoTpe6HA BO BpeMe Ha BOjHA, BOEHU HEMUPH,
KPU3HU CUTyalMM Kora cekoja Jp:kaBa Mopa Ja IOKaxe COJHJAPHOCT 3a
HEBHHUTE LIUBUJIH.

Bo KOHTEKCT Ha BaKBU HAaCTaHU, MeJJUyMHUTe UTPaaT UCKIYYMUTENHO BaXKHa
ysaora. Tvue MoxaT Ja ce MojaBaT WMJM KaKO NPOMOTOPYU M 3ALUTUTHULU Ha
YOBEKOBUTE [IpaBa M KOHTPOJIOPH Ha JlejCTBUjaTa Ha BJlaiaTa BO UCIIOJHYBAKETO
Ha 0GBPCKUTE Npe3eMeHHU BO COIJIACHOCT CO MelryHapOJHUTe JOTOBOPHU, WU
KaKo NMPOMOTOPU Ha KceHodpobuja M oMpasa. MHOry pacrnpocTpaHeT HayWH
Ha ceewbe CTpaB e Jla ce KpeupaaT M IIHUpAT CTaTHU BO KOW HANMILUAHOTO €
JlaleHO KaKo JOKaXKaH U MCTpaxkeH (PaKT, MaKO UCTUOT He MOXKe HUTY Ja ce
HOTBPAMY HUTY Ja ce JoKaxke. YyBCTBOTO Ha ONACHOCT HAjIIPBO Ce WUCTAKHYyBa
CO HEKPUTHUYKO NpeHecyBatbe Ha U3jaBU U COAPXKUHU pas/IM4HU 0J OHa IUTO e
HUBHaTa CyLITUHA.

Ha npumep, Bo npecpeT Ha JiokaJHUTe U360pH Bo CeBepHa Make/1oHUja BO
2017 roauHa, ono3uIKCKaTa MapTHja ja 06BUHU BJIajJiejayKkaTa napTHja JieKka ke
rpajiu 6erajicku KaMrnoBH U Ke cMectyBa o1 150 10 200.000 MmurpaHTH, 6eraanu
¥ 6apaTesiy Ha a3uJ/1.*2 Bo HEKOJIKY ONIITHHU 3all04Ha oCcTankKa 3a pepepeHym

Kay3aJTHOCTa, TOBP3aHU CO eEKOHOMCKHU dakTopu.”, cTp. 20 of M3BewTajoT.

idem
2l Kosevaliska, 0. and Nikodinovska Krstevska, A. (2020). Migration and Asylum Policy System:
the case of Republic of Macedonia. In: Migration and asylum policies systems. Challenges and
E)erspectives Editoriale Scientifica, Napoli, pp. 109-129.

Bujy ro MHTepBjyTO CO MOpaHelIHaTa MHMHUCTEpKa 3a TPYJ 1 colyjaJiHa MOJUTHKA, MI/IJIa
LlapoBcka, focranHo Ha: https:




XENOPHOBIA CAMOUFLAGED AS JOURNALISM
CASE STUDY - THE BALKANS

Ha KOj rparaHuTe Tpeballe [Ja ce H3jacHAT JeKa Ce NMPOTUB Npudakamwe
MUTPAHTH, Gerajsiy u 6apaTesd Ha a3uJj U U3rpajiba Ha GerajcKu KaMIOBH.
PedepenaymoT Tpebalie fga ce OApPXKMA HAa MCTUOT JaTyM, BpeMe U MeCTO
3ae/lHO CO JIOKAJHUTe M360pH, a TOA jaCHO MOKaKa JeKa MUTpaHTCKaTa Kpusa
e 3/l0ynoTpe6beHa 3a MOJUTUYKY Liesu. [|BixeweTo ,bynewme” Gelle riiaBHUOT
opraHusaTop Ha oBoj pepepenayM Bo butosa u [lpusen, a Bo 4JeHCTBOTO Ha
oBaa HedopMasiHa rpyna uMalile Aypd W NPeTCTaBHULHM OJ, ONIUTHHATA, OJ
ono3uyrckata naptuja.?® [lo jsiokaaHUTe KM360pH, OBOj MHUT 3a HacesyBame
Ha MUTpaHTH, Gerajuy U 6apaTesu Ha a3uj Oellle ypHAT, HO TOa MOKaKa
KOJIKY € JIECHO Jla Ce T0JIapu3Mpa HaceJeHUeTOo 3a Ja MoKaxe KceHopobuja u
KOJIKy MUI'DAHTCKaTa Kpu3a ce 3/10ynoTpebyBa 3a NOJUTUYKU NIOEHHU U LieJIH.
PedepeHiyMuTe NPOTUB Hace/yBalkbe Ha MUTPAHTH, OGerajanu U 6apaTeysu Ha
a3uJ 6ea OlleHETH KaKo BaJIKaHa U360pHA KaMIamwa,** a YCTaBHUOT Cyz joHece
OJJIyKM BO KOM 3aKOHUTOCTA Ha OJJYKUTE 3a pacnullyBamwe pedepeHIyM
noHeceHH of; CoBeTOT Ha onmuTuHa Pagosuiil, HeroTuxo, f‘opqe [leTpos, Beuec,
l'a3u ba6a, butosa, KaBagapiu, Kapnou, [Ipusen, Oxpus, Koyanu u lltumn ce
OLleHU KaKO He3aKOHCKa.?

Bo KOHTeKCT Ha JoHecyBaweTo Ha CTpaTeruja 3a UHTerpanyja Ha 6eraagu
W MUTrpaHTH 3a nepuogoT 2017-2027% ucto Taka uManie GYpHU peaKIUU.
Bo MoMeHTOT Ha npe3eHTHpake Ha HaupT llpegsioror Ha CTparerujaTta 3a
WHTerpaluja Ha GerajuiydTe U MUrpantute Bo Peny6sinka Makegonuja 2017-
2027 roviHa, UCTHUOT TNIpeJiM3BUKa 6ypa o/ KceHOGOOUYHHU U3jaBU U TOBOP Ha
O0Mpas3sa, Koja KyJIMAHHUpallle co OTIIOYHYyBawkeTO Ha ClIOMeHaTaTa opraHusanyja
Ha pedepeHJyM NPOTHUB HacejyBalme Ha OBME JiMLAa BO NOBeKe OMNIUTHHU
BO ApxaBaTa. CTpaTerujaTa INpejABUjAyBa JleKa MUIPAHTUTe, Oerajanure U
GapaTesiuTe Ha a3uJ Tpeba Aa 6ujaT A06pe/0jAeHH Bo 3eMjaTa JOMAaKUH 6e3
Jla ce OTKaXaT OJf CONCTBEHUOT KYJTYpPeH UAEHTUTET, COLlUjaIHUTE PA3JIUKH,
KaKo M YOBEKOBUTE IpaBa U YOBEYKOTO JOCTOMHCTBO. YHalpeJyBawmeTOo Ha

ksenofobija-reche-tsarovska-koja-nenajavena-dojde-vo-bitolskiot-sovet-srede-raspravata-za-
referendum-protiv-begaltsi/

2 Bupu: KceHo¢o6ana " aHTH6eranc1<a I/IHI/ILU/I]aTI/IBa c06Hpa TOTNHCH BO BI/ITOJIa Y BO l'[pymen
JIOCTallHO  Ha:
bitola-i-vo-prilep/
24 Buau ro npuorot: Ped)epeH;[yMHTe MPOTHUB 6eranu14're - BaJIKaHa npe,L[H36opHa KaMMama,
JIOCTallHO ~ Ha:
kampanja/

% Mpuynna 3a BakBaTa OJIJIyKa e YIeHOT 22 of, 3aKOHOT 3a JIOKaJIHA CaMOyTpaBa Koj He UM JjaBa
OBJIACTYBak€ Ha ONIUTUHUTE Jja O/JIyyyBaaT 3a Ipalllakha OBP3aHHU CO MUTPAHTUTE U HUBHOTO
HacesyBame. [lorsiefHeTe ru oJJyKUTe Ha YcTaBHUOT cyj Y.6p.118/2017-1, ¥.6p.126/2017-
1, ¥.6p.131/2017-1 ¥Y.6p.120/2017-1, Y.6p.128/2017, ¥Y.6p.102/2017-1 u Y.6p.121/2017-1,
Y.6p.124/2017-1, Y.6p.119/2017-1, ¥.6p.122/2017-1, Y.6p.125/2017-1, ¥.6p.127/2017-
1, ¥.6p.130/2017-1, ¥.6p.123/2017-1, ¥.6p.129/2017-1. Bugere ja u Becta ,Hema jga uma
pedepeH/IyM 3a MUTPAHTHTE Ha [IEHOT Ha JIoKaJHUTe u36opu, Pagro Ciio6oaHa EBpomna, focTanHa
Ha https://www.slobodnaevropa.mk/a/28751192.htm .

% CTpaTeryja 3a UHTerpaluja Ha 6erayiu U cTpaHiy Bo Peny6iuka MakeJoHYja 3a IEPUOZ,
2017-2027, MUHHKCTEPCTBO 3a TPYA U COLMjaTHa MOJIMTHKA Ha Peny6imka MakejoHuja,
JocTranHa Ha https://www.mtsp.gov.mk/content/pdf/strategii/




OLGA KOSHEVALISKA

OCHOBHUTE IIpaBa, HeJWCKpPUMMHUHaLMjaTa U eJHaKBHUTE MOHOCTH 3a CUTE,
ce KJIy4OT 3a ycCHelleH WHTerpaTUBEH NpoLec, ce HaBeayBa Bo CTpaTerujarta.
Ho, llpeasioroT Ha CTpaTterujata He Gele ,A06pe0jeH" BO MHOTY OMIITUHU.
Cnopes; MakeIOHCKOTO 3/Ipy»KeHHe Ha MJIaiv ipaBHuIK (M3MIT),%” HeBaauHA
opraHusanuja kKoja o6e3b6eJyBa OecmjiaTHa NpaBHA MOMOLI 33 6GeraslUTe
U OapaTesdTe Ha asuJl, U3jaBUTe Ha NOBEKeTO OMNIUTHMHU ce ,Ha JIMHHUja Ha
kceHodob6wuja“. [lorosieMUOT Jies1 0Jf ONMIITUHUTE UMaAaT UJIEHTHUYEH, OJJHOCHO
HeraTHBeH CTaB 3a NpPeJJIOroT, a Kako apryMeHTH HaBejoa Jeka CeBepHa
MakegoHuja Tpeba Jla ocTaHe TpaH3UTHA 3eMja 3a MUIPAHTUTE U JieKa
ONIUTHHUTE HeMaaT NPOCTOPHHU, PUHAHCHUCKU U UHPPACTPYKTYPHH yCJIOBH Ja
OJrOBOpaT Ha NpeJBUJeHUTe MepKU Bo CTpaTerujarta.

4. 3aK1y4oK

HeTosilepaHTHUOT AUCKYpC BO MeJUYMUTE WJU OJ, MOJUTHYAPUTE MOXKe
Jla ZloBejle [0 3rojieMeHU pacUCTUYKU YYBCTBAa KOH MUIpPAaHTUTe, bGeraayure
U GapaTe/iMTe Ha a3uJl U APYyruTe MaJLMHCTBA, BKJAYYUTEJHO U BO dopMa Ha
)KPTBEHO jarHe BO BpeMe Ha €KOHOMCKa Kpusa. ['0OJMIIHOTO HU3BecTyBaibe
Ha OJJUXP 3a kpumuHaAJIOT of, oMpasa Bo o6siacta Ha OBCE?® mokaxka Jieka
pacHCTUYKUTE HanaJyd MOaT Ja UMaaT Hu3a pOpMH, HacOUeHU KOH Jiyfe
0Ji pas/MYHUA TpPynu O, LeJUOT pervoH. HacuiHuTe Hamagu oJ CTpaHa
Ha IpyNd CTOPUTEJM BP3 MUIPAHTUTE U €THUYKUTE MaJILUHCTBA, Kako U
OLUTETYBAaHETO Ha JleJIOBHUTE CYy6jeKTH U HMOTOT BO CONICTBEHOCT UJIU IOBP3aH
CO BOCIIOCTAaBEHUTEe eTHUYKMU 3aeJHULU Ce 3aeJHUYKH KapaKTepUCTUKU Ha
KCeHOPOOUYHUOT KPUMUHAJ 0J1 oMpa3a. Kako 111To BeKe Gelile CToMeHATO BO 0BOj
TPYyZA, kceHodobHjaTa BO OCHOBA e IPeTCTaBeHa KaKo UpalMOHa/IHAa OMpas3a KOH
CTpPaHLMTE U CUTe HUBHU BPeJHOCTH, 061M4yau U HaBUKU. CeKoja nepLenuyja Ha
MUTpPaHTUTe, bGerannure U 6apaTeuTe Ha a3uJl Kako ayTcajAepy UK CTPaHLU
Ha 3aeJHULATA, ONIUTECTBOTO WJM HAUWOHAJHUOT HJAEHTUTET, WJU YIITe
IOJIOLIO — KaKO MOTEeHIMja/lHu TEPOPUCT, MOXKe U Ke Jl0BeJie 10 eBeHTYaHO
Kpllertbe Ha OCHOBHHUTE 4OBeKOBU IpaBa. CMeTaMe Jeka KceHodobujaTa U
KPUMUHAJIOT 0J, OMpa3a KOH MUTpaHTUTe, Gerajnuure U 6apaTesuTe Ha as3uJl
He ce HUMaJIKy U30JIMPaHHU CIy4yau U 3aToa, Ka3HeHaTa [0JIMTHKA Ha Jp:KaBaTa
3a TaKBO HeJI03BOJIMBO OJIHECYBake Tpeba Ja 6u/ie MocTpora 3a /ia ce NoKaxe
Jleka TakBUTe KCeHOMOOUUYHH 3JIOCTOPCTBA M pPeTOpPHUKA BOOMILTO He 6U ce
ToJiepupale.

27 OdunujaneH Be6 cajt Ha M3MII https://myla.org.mk/en/home-english/ .

28 Buau OSCE, ODIHR reports by states and years, jocranHo Ha https://hatecrime.osce.org/racist-
and-xenophobic-hate-crime




THE EUROPEAN UNION ASYLUM SYSTEM THROUGH THE
PRISM OF PRIMARY AND SECONDARY LAW

IRENA MANCHEVA!

Abstract: The migrant crisis of 2015/2016, which arose because of the massive influx
of refugees and migrants on the territory of the European Union, caused a series of difficulties
and crises between the EU Member States and both the countries along the Balkan route,
leaving negative consequences upon the European migration and asylum policy. The paper
will discuss the primary and secondary legislation of the European Union related to asylum
and migration, and consequently, the legislative proposals like the Dublin IV regulation and
the New Pact on Asylum and Migration, that were put forth by the European Commission in
the attempt to solve the crisis within the Union.

TEMOT 3A A3UJ1 HA EBPOIICKATA YHHUJA HU3 IIPU3MATA
HA ITIPUMAPHOTO U CEKYHJAPHOTO 3AKOHOZJABCTBO

WMPEHA MAHYEBA?

1. BoBep,

3aefHMKa MOJIMTHKA 3a a3uJl BO EBpornickata YHuja ce mojaByBa Kako
pe3yJiTar Ha norpebaTta Ha EBpornckara YHHja U HA Hej3BUHUTE 3eMjU YIEHKH
Jla BOCIIOCTABAaT BOeJHAYeHU MpaBWJa U CTAaHAAPAM CO KOU OU ce ypeausa
MUTpaLUCKaTa NoJUTHKA Bo EY U mosuTuKaTa 3a a3uj Ha pa3/IMuHUATE 3eMjU
YJIeHKH. YcorjacyBalbe Ha eJUHCTBEHH CTaHJApJAM 3a GapaTesdTe Ha a3uj
Ha Hej3MHATa TepUTOpHja MpeKy Co3jaBalmbe Ha 3aeJHUYKa MOJMTHUKA Ha
azun Ha EBpomnckara YHuja Gelie o CYyLITHHCKO 3HAYeHe Mpej ce’ 3apaju
06e3benyBalkbe Ha €JMHCTBEHU MpaBWJa U HOPMH KOWM OU Ce MOCTaBUJIE
murpym EBporickaTa YHuja co e a ce u3berHaT peCTPUKTUBHU MUTPALUCKU
NOJIMTUKK HAa Pa3/IMYHUTE 3€eMju 4JIeHKH, KaKo M Jla ce HaMmaJjaT W/Wiu
n36erHaT NOTeHIMja/IHU ,CEKYH/AapHHU JIBUKeba" Ha 6GapaTesinuTe Ha a3, KOU
HacTaHyBaaT KaKo pe3yJiTaT Ha pa3/IMKUTE BO HAalMOHAJHUTE 3aKOHOJaBCTBa
Ha 3eMjUTe YJeHKH, 0C06EeHO BO OJIHOC HA yCIOBUTE HA MPUEM Ha 6GapaTesiiTe Ha
asuJs1. OTTyka, EBpONICKHOT COBET ja MMa HarJlaceHO BaXKHOCTA 3a MOYUTYBakbe
Ha MPaBOTO 3a 6apabe a3uJl U BP3 OCHOBA Ha TOA Ce MMa COrJIaceHo Jja paboTH
3a BOCIIOCTaByBame Ha 3aeJJHUYKU €BPOICKU CUCTEM 3a a3uJi, 3aCHOBaH Bp3
1eJsiocHa U ceondaTHa npuMeHa Ha KeHeBckaTa KOHBEHIM]ja, TOYUTYBAjKH IO
NPUHIMIIOT HAa HeBpaKakbe U OCUTYPYBajKH ce JleKa ‘HUKOj HeMa /ja Gu/ie BpaTeH

! Irena Mancheva is an MA student in European Law at the Faculty of Law, University Goce Delchev

— Shtip, email: irenamanceva@yahoo.com
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Ha3a/| OHAMy Ka/le LITO e MPOTrOHYBaH UJIK Ke 6U/Jle U3JI0°KEH Ha PU3UK Jla 6usie
nporonyBsaH. Taka, EBpornickata YHuja ro coszgaze [JabJMHCKHUOT CUCTEM KOj
NPBHUYHO GUJI BOCIMOCTAaBEH KaKo MelyHapoJHa KOHBeHIWja moMerly 3eMjUTe
YJIEHKH, CO MOThuIilyBame Ha JlabsuHckaTta koHBeHIMja Bo 1990 r., ® koja
nojioHa co MacTpUIIKUOT AoroBop o 1992 r., Beke cTaHyBa COCTaBEeH e O]
npaBoTo Ha EBpornckara yHuja.

BnpoueM, MacTpUlIKHOT [JOrOoBOp ' MOCTAaBU OCHOBUTE 3a IOCTENEH
pa3Boj Ha NocJieloBaTe/IHUTe JAabJUHCKU peryJaTUBU U JUPEKTUBY, KOU KaKO
CEeKyH/JlapHU U3BOpU BO paMKUTe Ha YHHUjaTa ja yHUUIMpaa NocTankKara 3a
oJpe/lyBalbe Ha 3eMjaTa 4yJieHKa OJrOBOpHA 3a pasrJie/lyBarbe Ha GapameTo
3a a3uJl, KaKo I'M CTaHZapAu3upaa KpUTEpUyMUTe 3a Jo/JesyBakbe Ha a3uil U
MelyHapo/iHa 3alliTUTA Ha 6apaTeJiuTe Ha a3WJl U Mef'yHapo/jHa 3allITUTA.

Ho, 6pojHuTe MUrpaHTCKM KpU3M KoM ja noroauja EBponckaTa YHuja,
ocobeHo mnociegHata on 2015/2016 r., HameTHaa NOTpebGa O 1LEJOCHO
pecTpyKTypupawe U npepaboTka Ha [laGJIMHCKHUOT CUCTeM, BO HAcoKa Ha
Ha/IMMHYBae Ha HeJJoCTaTOLMTe KOU Ce [I0jaBHja BO CUCTEMOT, U BO HACOKa Ha
noso06pyBame Ha YIIpaByBambeTO CO MUTPALLMCKUTE TEKOBU.

2. Cucremor 3a asua Ha EBpomnckara YHMja HU3 Ipu3MaTa Ha
NPUMAapPHOTO 3aKOHOAABCTBO

EnHaoxocHOBHUTE ey HAa EBporickaTa YHuja Gelile a co3/jazie 3aeITHAYKA
NOJIMTHUKA 32 a3WJl Koja Ke ce cOCTOU 0J] 06e36e/lyBatbe Ha CyINCHJUjapHA U
IpYBpeMeHa 3allTUTA Ha 6apaTe/iMTe Ha a3uJl U Ha APYrH JMLA Ha KOU UM e
noTpebHa Mel'yHapo/iHA IIOMOIII; U Koja Ke 06e36e/11 COOJIBETEH CTATYC HA CUTE
Jp>KaBjaHU Ha TpPeTH 3eMjU KOM MMaaT noTpeba o MelfyHapoJHa 3allTHUTAa,
IpeKy MOYMWTYBake Ha NPUHLMUIIOT Ha HeBpakarmke BO HUBHUTE Jp:KaBU Ha
noteksio. TOKMy BO Taa HacoKa YHMjaTa Ke ja IOCTaB{ NOJMTHUKATA 3a a3uJ U
MUIpalyja BO HejSUHUTE OCHOBAYKHU OrOBOPHU.

A. Cucmemom Ha a3ua npeKy Macmpuwkuom doz2o80p 0d 1992 zoduHa
JoroBopor ox Macrpuxt of 1992 roaunHa ja JoOHece HajroJsiemara
UHCTUTYLHOHa/IHa pedopMa U mnpejBuje Aeka EBpornckara YHuja Tpeba ,Ja
ro NpoJOJ/IKU MPOLLECOT 3a CO3/,aBakbe Ha LITO € MOXKHO [oTecHa YHUja Mely

3 JlabnMHCKaTa KOHBEHIM]a e OTIHIAaHa Bo Jla6inH (Mpcka) Ha 15 jynu 1990 roguHa, a ctanyBa
Ha cuya Ha 1 centemBpu 1997 ropuna. Taa e moTnuiuaHa oJ, CTpaHa Ha JBaHaeceTe 3eMju
yjieHKU Ha EBponckaTa YHuja, kou Torai 6ea 4yjieHkU Ha YHujaTa (Bearuja, laHcka, @paHuuyja,
['epmanwja, 'punja, Upcka, Utanuja, Jlykcembypr, Xonanauja, [loptyranuja, lllnanuja u Bennka
BpuTtanwuja), fogeka ox 1 oktoMBpHu 1997 rojuHa, Beke n ABcTpuja U llIBejcka mpucranysaaT
koH KoHBeHUMjaTa, U ejHa rojuHa nojouHa Ha 1 janyapu 1998 ropuna, npucramnyBa u
®uHcka. KoHBeHIMjaTa 61/1a OTBOPEHA 3a NpPHUCTANyBamke eMHCTBEHO 3a 3eMjUTe YJEeHKH Ha
EBporickaTta 3ae/jHUIIa, HO 6uiejku HopBelika u Mcang Kako 3eMju KOU ce Jies1 0] CJI060/JHaTa
Tproacka aconujauuja - EOTA, uspasuiie uHTepec Aa ce BkiaydaT Bo KonBeHnujarta, Tve Bo 2001
roJIMHa CKJIy4yBaaT JoroBop co EBpomnckaTra KoMucHja Bp3 OCHOBa Ha KOj NMPUCTANyBaaT KOH
KonBenyujara.
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HapouTe Ha EBpona, Bo Koja 0Jl/lyKUTe ce JoHecyBaaT LITO € MOXKHO MOBJHUCKY
Jlo rparaHUTe, COTJIACHO CO HAYeJIOTO Ha cymncuaujapHocT”. Bo ogHOC mak, Ha
MaTepujaTa 3a a3uJ, 0BOj J0roBOp ja ¢popMasu3upas copaboTkaTa BO oBaa
06J1acT, 3aMeHYBajKH ja MeryBJjia/lUHATa COPAbOTKA CO MHCTUTYIMOHAIM3UPaHA
copaboTKa BO paMKUTe Ha T.H. ,TpeT cToJ16"“ Ha EBpornckara YHuja noBp3aH co
MOJIMIIMCKA U Cy/iCKa copaboTKa BO KPUBUYHA MaTePHUja, U CO3JaBajKu 06J1acT
Ha ¢J1060/1a, 6€36eJHOCT U MPaB/ia Koja ce 3aCHOBA Ha:

e Henocroewe Ha BHATpeLIHU I'PAaHUYHU KOHTPOJIM 3a JIMLA U CO3/aBame
Ha 3aeJHMYKa NOJUTHUKA 3a a3uj, MUIpaliMja U HaJBOpellHa rpaHUYHa
KOHTpOJIa, 3aCHOBAaHa Ha COJIUAAPHOCT Mel'y JipKaBUTe YJIeHKU;

e (CnpeuyBame U OTCTpaHyBake Ha KPUMHUHAJIOT, pacHaTa AUCKPUMUHALUja
1 KceHodoOUjaTa, KAKO U TEPOPU3MOT IIPeKy 3aeMHO [IpU3HABaKe Ipecy iy
BO KpUBUYHUTE [IpeIMETH, U [JOKOJIKY € HEONIXOJHO IPEKY NPUOBJIMKyBabe
Ha KPUBUYHHUTE 3aKOHUY;

e [loGsiMcka copaboTka Mely CUJUTE Ha MOJIMIUjaTa, JTAPUHCKUTE BJIACTH
Y JIpyTUTe HaJlJIeXXHU BJIACTH BO APKaBUTe YJIEHKH, HEIIOCPEJLHO U NPEKY
AreHnuja 3a eBporicka nosaunuja (EBponon);

e [loGsiMcka copaboTKa Mery CYACKUTE W APYTrUTe HAJAJIEXHU OpraHd Ha
JIp>)KaBUTe YJIeHKH, BKJIYYyBajKu ja U copaboTKaTa npeky AreHiuja 3a
cyzacka copaborka Bo EBpornckaTta Yuuja (EBponpasza).*

KoHkpeTHO, BO 0/JHOC Ha MaTepujaTa 3a a3uJj, BO MacTpUIIKHUOT JI0rOBOP
ce yTBP/IeHU o/ipe/i61 3a copaboTKa BO 06J1acTa Ha MpaBJaTa U BHATPEIIHUTE
paboTH Cco KOj ce HarjacyBa JleKa 3a IOCTHUTHYBake Ha LieJIuTe Ha YHHjaTa,
0CO6EeHO BO OJIHOC Ha CJOOOJHOTO JIBMXKeH€e Ha JIUIA, 3eMjUTe YIeHKU Tpeba
Jla ocTBapaT copaboTka Bo 06J1acTa Ha a3uJjoT, Jla Co3/aJiaT MpaBUja Co KOU Ke
ce peryJidpaaT rpaHUYHUTE MPEMUHU Ha JIML[A HU3 3eMjUTe YIeHKH KaKo U Ja
CO3/1a/laT MMUTpaALMCKa MOJMTHKA U MOJUTHUKATa BO OJJHOC Ha JipKaBjaHU Ha
TpeTH 3eMju. ° JloroBOpOT HaBe/yBa JileKa 3a ropeHaBe/IeHUTe Mpallamba Ke ce
MOCTaIyBa BO COrJIACHOCT co EBporickaTa KOHBEHI[Hja 32 3L THTA HA YOBEKOBUTE
OCHOBHM mpaBa u ciobogu ox 4 HoemBpu 1950 roamHa u KonBeHuwujaTa
3a crtaTycoT Ha Gerannute of 28 jynu 1951 rojguHa, ® U Jeka 3a OBUE IeJIH,
3eMjuTe 4JeHKU Ke ce MHPopMHUpaaT U Ke ce KOHCYJTHpAAT e€JHU CO JIPpyTrH
BKJIy4YyBajKu ro 1 COBETOT CO 1[eJ1 J1a T KOOPAWHUPAAT CBOUTE aKTUBHOCTH, HO
Y 3a /]a BOCIIOCTaBYyBaaT copaboTKa MoMery pejieBaHTHUTE OAJe/ i BO HUBHUTE
a/IMUHUCTPATUBHU CUCTEMHU.

Bo MacTpumkuoT [OroBop, UCTO Taka ce HarJacyBa Jeka, CoBeTOT

* Boses Bo EBpomnckoTo mpaBo, IlpugoHecu of pab6oTaTta Ha PoHjauujaTa 3a MefyHapojHa
npaBHa copabotka (MP3) Makenonuja Tom II- file:///C:/Users/Work%20From%20Home/
Downloads/9234213EBBAEBF96D7E131712FDB292B%20(1).pdf - (mpucraneno 03.02.2022).

> Treaty on European Union- Council of the European communities, Commission of the European
Communities- signed in Maastricht on 7 February 1992- Title IV (provisions on cooperation in
the fields of justice and home affairs- Article K.1)- file:///C:/Users/Work%20From%20Home/
Desktop/asylum/cases/treaty_on_european_union_en%?20mastricht.pdf.

° Ibid, Title IV (provisions on cooperation in the fields of justice and home affairs - Article K.2).
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0 MHUIMjaTMBAa Ha OUJIO KoOja 3eMja 4WieHKa WM MakK, 10 HUHUIMjaThUBa
Ha KoMucujaTa Moxe [ga ycBOjyBa 3aeJHHYKHM IO3WLUM WU Ja NPOMOBHPA,
KOPUCTEjKHU ' COOABETHHUTE GOPMHU U NpoLeypH, 6110 KaKBa cOpaboTKa IITO
NpHUZ0HECYyBa 32 OCTBapyBalhe Ha LieJINTe Ha YHHUjaTa, Aa YCBOjyBa 3aeJHUYKH
aKTUBHOCTH, ce pa3burpa JJOKOJIKY ce CMeTa JieKa LieJIUTe Ha YHUjaTa MoXKaT JAa
ce MOCTUTHAT MOJL06PO €O 3aeJHUYKO [lejCTByBame OTKOJIKY CO MHAUBUAYATHO
JejCTByBame Ha 3eMjUTe YIeHKH, KaKo Y [ja U3TOTBYBA KOHBEHLUU 3a 3eMjUTe
YJIEHKHU BO COIJIACHOCT CO HUBHUTE YCTAaBHU peryaaTUBHU.”

OHa wTO MOXe JAa ce 3abesiexu, e Jeka co MacTpUIIKUOT LOroBOp BO
MaTepyjaTa Ha a3uJIOT ce CTaBa aKLleHT Ha 3aeMHa copaboTka noMerl'y 3eMjuTe
YJIEHKU, HO CeNaK Celak MOJHUTUKHTE 32 a3U/l OCTaHyBaaT BO HaJJ/I€XKHOCT Ha
3eMjuTe yseHKU. CnenquPpUIHUTE UHCTUTYLIMOHAHM aKTHBHOCTH BOCIIOCTABEHU
co JloroBopoT o MacTpUXT 3Ha4aT JieKa, BO PaKCca, 3eMjUTe YIeHKU Ha YHHjaTa
Ke ocTaHaT Ja 6uJaT JOMUHAHTHUTE aKTepu BO Pa3BOjOT Ha MOJMUTHUKATa 3a
a3uu Ha EBponckara Yuuja.® lllTo ce ogHecyBa 10 EBpONCKHOT cy/ Ha paB/aTa,
MacTpHULIKHOT JOTOBOD cellak He NpeJBUyBa HaaslexxHOCT Ha CyZ0T 10 04HOC
Ha OBMe Ipallakba, OCBEH J0KOJIKY 3eMjUTe YJeHKH He ce JoroBopaT OUHAKY.
Bo oBoj koHTekcT, U KoMucujaTa nako MMa 3a 3ajayda Jia ro noJroTBH LeJI0To
3aKOHO/,ABCTBO 3a a3uJl, Cellak OBa MPaBO Taa r'o JieJU CO 3eMjUTe YIeHKHU MO
HUBHA MHULMjaTHBA. EBPONICKMOT Nap/jlaMeHT e UCKJIYYeH OJ IPOLLecoT Ha Co-
OJJ1y4yBakbe, Kora cTaHyBa 300p 3a JjoHeCcyBakbe Ha 3aKOHOJAaBHUTE aKTU BO
JleJIOT Ha asWJIOT U MUIpaliMjaTa, U OCBEH TOa, 32 YCBOjyBamke Ha 3aKOHCKHTeE
npezio3u o, CoBeTOT e NOTPe6GHO elHOTJIACHO IJlacame, COo IUTO Ce OTpaHUYyBa
aMOMIMO3HOCTA Ha NPeJJ/I0KeHUTEe UHCTPYMEHTU BO CMUCJIA Ha YCOIJlacyBakbe
Ha MUHMMaJIHUTE CTaHJap/iy BO J|eJIOT Ha a3uJoT.’

Ha kpaj, [loroBopoT oa MacTpuxT Uako yTBPJAU OJipeioM 3a copaboTKa
BO NpaBJaTa U BHATpeLIHWTe paboTH CO Hajex JeKa CO YCBOjyBameTO Ha
e/JMHCTBEHA MHCTUTYLMOHA/HA paMKa W JOCTAallHOCTA Ha cHenuPUYHUTE
UHCTPYMEHTHU BO IPOLECOT Ha ycOrJacyBaikme BO OBHUe IOJUba Ke OUAAT
npe3eMeHU MOHATAMOLIHM pellaBayKU YeKOpH, HO, celak MerlyBJyaJMHaTa
copaboTKa BO paMKUTe Ha TPETUOT CTOJI6 He /ajie 3abesie)KUTesIEH Pe3yJITaT
U JloBeJie /10 yCBOjyBakbe Ha HelleJIOCHU U Heo6BP3yBauKU pe30JIyLIMH, KOU He
ro MOCTUTHaa MOCAaKyBaHUOT pe3yJsaT BO OJHOC Ha BOCIIOCTaByBakbe Ha eJHa
3ae/lHMYKa MOJUTHKA 32 MUTpaLikja U a3uJl.

7 Ibid, Title IV (provisions on cooperation in the fields of justice and home affairs - Article K.3).

8 The European Union asylum policy after the treaty of Lisbon and the Stockholm programme:
towards supranational governance in a common area of protection?- Christian Kaunert
and Sarah Le‘onard- Published: 10 December 2012- https://academic.oup.com/rsq/
article/31/4/1/1572616(npucraneno 03.02.2022).

° Introduction to the European Union and the European Asylum Harmonization Process- https://
www.unhcr.org/41b6c8784.pdf (npucraneno 03.02.2022).
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Bb. Cucmemom 3a a3usa npeky Amcmepdamckuom doz2o8op 00 1999
200uHa

Co poroBopoT oz Amctepaam of, 1999 rof, 3eMjuTe 4jleHKUA Ha YHHUjaTa
ce corJlacuje Jia ocTBapaT Mob6JMcKa copaboTKa BO 00JIaCTHTEe MOBP3aHU CO
MUrpanyjaTa, asuwioT U BU3HUTeE Ipallakba, Ha HAaYMH LITO Ha €BPOICKUTE
UHCTUTYLUU UM Ce JoJile/lyBaaT HOBM OBJIaCTyBaka BO MOAIOTOBKA Ha
3aKOHO/IaBCTBOTO O/ 06J1acTa Ha a3WJIOT, MPUTOA KOPUCTEjKU crielupruieH
UHCTUTYLMOHA/eH MexaHH3aM KOj I[peJABHJyBa 3aeJHUYKO IMpaBO Ha
VMHUILIMjaTHUBA No/iejieHo noMery KoMucujaTa v 3eMjuTe YieHKH U O/IJTy4yBame
co efHorJacHOCT Bo COBETOT MO KOHCyJITalMja co EBponckuoT napjaMeHT. 1°
OcBeH 0BOj HOBUTET, UCTO TaKa U EBpPOINCKUOT cyJ Ha mpaBja ja npouiMpysa
CBOjaTa jypUCAMKIHMja BO CcHelUPUYHU CAydyad BO o6GJsacTa Ha asujaoT M
Murpanujara. !

Taka, CoBeTOT, BO pPOK 0J, MeT IOJUHU IO BJIETYyBalkbeTO BO CUJIa Ha
JoroBopoT oz AMcTepzaM, Tpebas Ja JoHece MEPKH 3a a3uJl, BO COIJIACHOCT CO
’KeneBckaTa koHBeHnja oA 28 jysiu 1951 roauna v [Ipotokosiort oz, 31 janyapu
1967 rojiriHa BO BpPCKa CO CTATyCOT Ha Gerasiiiy U APyru peJeBaHTHHU JOTOBOPU
0 C/IeJHUTe Npallaba:

1. KpuTepuymu U MexaHHU3MHU 3a YTBPAYBake Koja 3eMja UjleHKa e 0 [0OBOpHa
3a pasrJieJyBaibe Ha 6apatbe 3a a3uJl I0JHECEHO O/ Ap>KaBjaHUH Ha TpeTa
3eMja BO HEKOja 0Jf 3eMjUTe YJIeHKY;

2. MyHUMaJZHU CTaHJapAMU 3a IpuUeM Ha OapaTesd Ha a3Wj BO 3eMjUTe
YJIeHKU;

3. MuHUMaJIHU CTaHZApAH 3a KBaJudUKalujaTa Ha Jp>KaBjaHUTe Ha TPETHU
3eMju KaKo bGerasiiy;

4, MuHMMaJHM CTaHJapAU 3a I[polelfypuUTe BO 3eMjUTe 4YJEeHKU 3a
Jlo/leJyBakbe WIH 0/I3eMakhe Ha CTAaTyCOT Ha 6eraseny.

B. Cucmemom 3a a3ua npeky npozpamama od Tamnepe 00 1999 2oduHna
EBpOICKHUOT COBET OJIp>KaJl CHelrjajieH COCTaHOK Ha 15 u 16 oKTOMBpH
1999 roguna Bo Tamnepe (PuHcka) 3a co3zaBame Ha 06J1IacT Ha €j1060/3,
6e36eHOCT U npaBja Bo EBpornckaTa YHuja. 3a BpeMe Ha 0BOj COCTAaHOK OuJie
pa3paboTeHU MOJMTUYKUTE HACOKU BO 06/1aCTa Ha UMUTpaliUjaTa, NoJULIMcKaTa

10 European Parliament, Fact Sheets on the European Union, Asylum Policy- https://www.europarl
europa.eu/factsheets/en/sheet/151/asylum-policy (mpucraneno 03.02.2022).

' Hagnexuocrure Ha EBPONCKHOT CyJ Ha mpaBjaTa BO MPETXOJHO MOCTANKA BO EJOT HA
MUrpaluja v a3uj 6ea 0060pPOBOJIEHH 0J] CTPaHa Ha JIP>KaBUTe YIEHKHU NPEKy MOTHHUILYBakbe Ha
JleKJ1apaliyja, Iy co JaTyMOT Ha MOTIHIIYBakeTO Ha AMCTepJaMCKHUOT JJOTOBOP WJIM Ha 6UJI0 KOj
JIPYT IIO/IOLIHEXKEH ATy M, a UCTUTE O1Jie TPUPATIUBYU CaMO 33 IP>KaBUTe YIEHKU KoY janpudartuiie
HeroBaTa HaJiexkHocT. Bugu [letpyueBcka, T., HaymoBcky, B. u AnoctosioBcka-CtenaHocka, M.,
(2020) [IpaBeH dakynareT ,Jyctunujan [Ipsu” https: //www.kas.de/documents/281657/281706/
Belegexemplar+2019+European+Integration.pdf/be3d9bfa-c4e6-4ee8-57b2-16f29c78c9be?versi
on=1.0&t=1584003546191 - (mpucraneno 03.02.2022).

12 Treaty of Amsterdam- Consolidated version of the treaty on European Union- Article 63 (1)-
https://www.unhcr.org/41b6ccc94.pdf-.
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U cyJickaTa copaboTka ¥ 60pbaTa MNPOTHB KPUMHUHAJIOT, a 3aKJIY4YOIUTE 0] 0BOj
EBporcku coBeT ja coyrHyBaaT nporpamara of, Tamnepe.

EfiHa o 0CHOBHUTE LieJIM Ha Nporpamara of, TaMmiepe 6uJie Jja ce pa3BujaT
3aeJlHUYKU MOJUTHKU 3a as3uj, BU3W U MUTpal¥ja, OJHOCHO Ja pa3BHjaT
3aelHUYKM HA4YMH 32 MUTPAHTUTe U GapaTesuTe Ha as3uJ Ja 6apaaT U JAa
JlobujaT BJie3 BO CUTe 3eMjU YJleHKH Bo YHujaTa. [loce6HUTE, HO TeCHO NOBP3aHU
npallaka 3a a3u/l U MUrpanyja 6apaaT pa3Boj Ha 3ae/JHUYKa NOJUTHKA Ha EY
KOja I'M BKJIy4YyBa C/le[JHUBe eJleMeHTH:

e PasBuBame Ha mapTHepPCTBa CO 3eMjUTe Ha MOTEKJO, LITO BCYLIHOCT
nozapasbupa ceondaTeH NpUCTAll KOH MUIrpaLyjaTa, T.e. ajpecupame Ha
NOJIMTUYKHU NIpalllaka, Ipalllaka BO BPCKa CO YOBEKOBUTE IIpaBa U pa3BOjHU
npallamba BO 3eMjUTe U PErMOHUTE Ha IOTEKJIO U TPaH3HUT.

e Kpeupamwe Ha 3aeJHUUKH €BPOIICKU CUCTEM 3a a3UJl, KOj IpeJ; cé Ke COAPKU
3aelHUYKM CTaHZap U 3a ¢ep U epukacHa NocTanka 3a asuJ, 3aeJHUUKU
MUHHMMaJIH{ yCJI0BY 3a [IpYeM Ha 6apaTesid Ha a3uJl U NPUOJIMKyBakbe Ha
npaBuJiaTa 3a IpU3HaBakbe Ha CTaTyCcoT Gerasew,

e @ep TpeTMaH Ha [ApKaBjaHUTE Ha TpPeTH 3eMjd, LITO 3HAYU /[eKa,
NOJIMTUKATA 3a MHTerpauuja Tpeba Ja uMa 3a Lies jAa UM JoJesd NpaBa
U OOBPCKM Ha [ApKaBjaHUTE HA TPETU 3€eMjU CINOPEeAJUBUA CO OHHE Ha
rpafaHuTe Ha YHMjaTa, HO U Tpeba Jia ja 3ajakHe HeJUCKpPUMHUHALUjaTa
BO €KOHOMCKHUOT, COLIMjaJIHUOT U KYJTYPHUOT XKUBOT U Jla pa3Bre MepKHU
MPOTUB pacu3MoT U KceHodobUjaTa.

e YnpaByBaltbe CO MUTpPALlMCKUTE TEKOBH, CO KOj ce HarjacyBa mnorpebarta
oz, 6siMcKa copaboTKa CO 3eMjUTe Ha NOTEeKJIO U TPaH3MUT, CO3/jaBakbe Ha
MHPOPMATHUBHHU KaMIlakU 32 pea/IHUTe MOXKHOCTH 3a JleraJlHa UMUATpaliyja,
HO U 3a ClipedyyBame Ha cuTe GOPMH Ha TProBHja co Jyfe, a cO Toa U
JIONOJIHUTEJIHO pa3BrBakbe Ha 3aeJJHUYKA aKTHBHA MOJIMTHKA 3a BU3U U
JIZXKHU JIOKYMeHTH.

Cenak, 3aK/Iy4OLIU'Te HE IOCOYYBaaT KaKo Jia ce 6aslaHCUpaaT rapaHIIuKTe 32
Jla ce 06e36e/11 3alTHTA HA OHUE LITO PpeaJiHO MMaaT noTpeba o/ Toa, HACIPOTH
NpUMeHaTa Ha MEPKUTeE 3a ClIpevyyBarbe Ha HeJleraJHaTa UMUrpanuja. Cnopes
TOQ, TIOCTOU PU3UK IPUCTANOT 0 TEPUTOPHjaTa U IOCTANKATA 3a a3UJ1 J1a 6UjaT
HapyLIeHH, JOKOJIKY Ce BOBEJAT CTPOrd KOHTPOJIM 6e3 JJOBOJIHM rapaHIuy 3a
peliaBame Ha cocTojbaTa Ha JIMIATA KOW 6apaaT 3alTHTa. 3aKJAYYOLUTE Of
Tammnepe, ucTo Taka, He T'M yTBPAYBaaT JleTaJUTe HUTY HUBOTO Ha CTaHJAPJUTE
3a 3aLITUTA Ha UJHUOT 3aeJHUYKHU CUCTEM 3a a3UJL

13 Tampere European Council 15-16.10.1999: Conclusions of the Presidency - European Council
Tampere 15-16.10.1999: Conclusions of the Presidency- A. A common EU asylum and migration
policy, pg. 3-4-5- (http://aei.pitt.edu/43337/1/Tempere_1999.pdf) (npucraneno 03.04.2022).




THE EUROPEAN UNION ASYLUM SYSTEM THROUGH THE
PRISM OF PRIMARY AND SECONDARY LAW

I. Cucmemom 3a a3u 6o /luca6oHckuom 002080p 00 2007 2o0duHa

JIncaboHCKUOT AOTOBOp CTalyBa Ha cuja Bo JlekeMBpu 2009 roauHa, u
CO Hero ce BpuM TpaHcopMalyja HA MepKUTe 3a a3uJl 0J, BOCIIOCTaByBake
MUHUMaJIHA CTaHJApAU BO CO3/aBame Ha 3aeJHUYKU CUCTeM Koj ondaka
yHUGOPMEH CTATyC HA 6apaTesiiTe Ha a3uj U YHUGOPMHU MPOIeypHy 3a a3l
['1aBHaTa Lies1 Ha 0BOj ,OTOBOP e 06e36e/lyBaBatbe Ha OTCYCTBO HA KOHTpPOJIa 3a
JIMI}A Ha BHAaTPeIIHUTe I'PaHUIIM U pa3BUBakbe Ha 3aelHUYKA OJIMTHKA 32 a3UJl,
MUrpalyja U KOHTpPOJa Ha HaJABOpEeLIHUTe IPaHMLM, KOjallTO Ce 3aCHOBa Ha
COJINAPHOCT Mel'y 3eMjUTe YJeHKHU U e lpaBe/iHa KOH JipKaBjaHUTe Ha TPETHU
3eMjHu.

[naBa 2, yineH 63 npejBujyBa [JieKa YHHUjaTa Ke pas3BUe 3aeJHUUYKA
NOJIMTUKA 3a a3uJl, CyICUAUjapHa 3alUTHUTA UM NPUBpPEMeHa 3allTUTa CO LieJ
Jla TIOHY/IU COOJIBETEH CTATyC Ha KOj OWJIO JIp»KaBjaHUH Ha TpeTa 3eMja LITO
Gapa MefyHapoJHa 3alITUTA U Jla 06e30eJu YCOrJIACEHOCT CO MPUHIUIIOT
Ha HeBpaKame. OBaa NoJIMTHKA Mopa Ja 6uze Bo corsiacHocT co KeHeBckaTa
KoHBeHIIMja oA 28 jysiu 1951 roguHa u [IpotokosioT of 31 janyapu 1967 roauHa
BO BpPCKa CO CTAaTyCOT Ha Geraauure U JpyruTe pejieBaHTHU JoroBopu. OTTyKa,
CO OBOj JIOrOBOp Ce Npe/BH/AyBaaT MepKU 3a 3aeJJHUYKH €BPOIICKU CUCTEM 3a
asuJ Koj ke 6u/ie CoOCTaBeH O/

e YHuUOpMeH CcTaTyC Ha a3uJl 3a Jp:KaBjaHWU Ha TPeTH 3eMjU, BaXKeYKU HU3
nesaTta YHuja.

e YHuUOpMeH CcTaTyC Ha CylcUJWjapHa 3alUTHUTa 3a JpXKaBjaHU O, TPETHU
3eMju KOU UMaaT notrpeba oJ; Mel'yHapo/Ha 3allITHUTA.

e 3aeHHWYKM CUCTEM Ha NpPUBPEMeHa 3alUTHUTAa Ha pacejieHWTe JIMLA BO

CJly4aj Ha MaCOBEH IIPUJIUB.

e 3aeJHHYKH MOCTAIKH 3a J0/le/lyBame U MOBJIeKyBakbe Ha CTaTyC Ha a3uJl

WJIM CYTICUAMjapHa 3alITUTA.

e KpuTepuyMu u MexaHU3MHU 3a yTBpJyBabe Koja 3eMja YJleHKa e 0iT0BOpHaA
3a pasrJie/lyBaibe Ha Gaparbe 3a a3uJl UM Cylcu1japHa 3allTHTa.
e CraHzapAu BO BpPCKa CO YCJOBUTe 3a IpUeM Ha bGapaTesidTe 3a a3uJ WU

CylcuvjapHa 3alUTUTA.

e [lapTHepcTBO 1 cOpabOTKa CO TPETU 3€MjHU CO LieJl yIIPaByBame CO IPUTUBOT

Ha Jiyf'e KOM allJIMLMPaaT 3a a3uJl WU 3a CyCICUiMjapHa UM NpUBpeMeHa

3amrTura.

Bo uctuoT usieH of rjasa ll, ce nmpeaBuayBa Jeka YHujaTa Ke pa3Bue
3aeJJHUYKA UMUTpAIMCKa MOJMTHKA HacoueHa KOH 06e36e/lyBame U epUKaCHO
yIpaByBake CO MUIPALlUCKUTE TEeKOBHY, IpaBeJileH TpeTMaH Ha JpKaBjaHU Ha
TPeTHU 3eMjU KOM JIerajHO >XUBeaT BO 3eMjUTe YJIeHKH, HO U CIpedyBake U

14 Treaty of Lisbon- amending the treaty on European Union and the treaty establishing the
European community (2007/C 306/01)- Official Journal of the European Union (17.12.2007)-
chapter 2, Article 62- https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:1-
2007L/TXT&from=EN .
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3acu/ieHU MepKU 3a 60p6a MPOTHUB HeJslerajJiHaTa MUTpaliija u TProBuja co Jyrfe
U Ke 06e36e/11 COO/IBETHU MePKU BO BPCKa CO:

e YcyoBuTe 3a BJIe3 M IPeCTOj ¥ CTaHAApAMTe 3a U3JaBame Ha JOJITOPOYHHU
BU3HU U [J03BOJIY 3a IPECTOj O] CTPaHa Ha 3eMjUTe YJIeHKH, BKJIYYUTEJHO U
OHUe 3apajiu ceMejHO 06e/IuHyBakbe.

e JlepuHupamwe Ha mpaBaTa Ha JpKaBjaHUTe Ha TPeTU 3eMjH KOU JIeTaJHO
MpeCcTojyBaaT BO 3eMja UIeHKa, BKJIYYYBajKU I'1 U YCIOBUTE 3a /1000712 Ha
ABWXeHe U IpeCcToj BO APYTry 3eMju YJIEHKH.

e HesnerajHata Mwurpauuja W HeOBJIACTEH TMPECTOj, BKIYYYBajKu
OTCTpaHyBake U penaTpujaliyja Ha JIMl[a KOW IPecTojyBaaT 6e3 A03BoJIa.

e Bop6a npoTuB Tproeujarta co Jyfe, 0CO6€HO TPTOBHja CO XKEHH U zela.®

Bo Bpcka co BU3HTe, a3UJI0T, MUTpaLikjaTa U APYrUTe NOJUTHKHU TOBP3aHU
€0 c1060/IHOTO JIBUXKEH€ Ha JirIla (0co6eHo, cy/icka copaboTKa Bo rparfaHcKaTa
MaTepHja, MPHU3HABAKETO U U3BPUIYBAKETO HA MpeCcyJuTe), AOroBOPOT
npeABU/lyBa HALLUOHATHUTE CY/10BH UM TPUOGYHAIU OJf TOHUCKUTE UHCTAaHLU U
He CaMo THe 0/ TIOBUCOKUTE, 1a MOXKAT /Jja TOKPeHyBaaT [TOCTaNKa 3a IPeTX0AHO
npailama 10 EBponckroT cy/ Ha mpaB/aTa, Koj Ke MMa Ha/IJIeXXHOCT /1 O/I/1y4yBa
BO O/IHOC HAa MEPKHUTE Npe3eMeHH Bp3 OCHOBA Ha jaBHUTE MOJUTHUKHU BO BPCKa CO
NpeKyrpaHUYHUTE KOHTPOJIU.

OTTtyka, Cy 10T Ha mpaB/aTa Ke MMa OIILITA Ha/IJIeXKHOCT BO 0Baa 06.J1aCT O
JlaTyMOT Ha BJIeTryBarbe BO cuiia Ha JloroBopoT o Jluca6on.'®

U nokpaj akToT JleKka a3ujIoT C€ MOBeKe ce CTaBa MOJ jypUCAUKIHUja Ha
YHujaTa, HAlMOHAJHUTE NPAaKTHKH M MOHATAMy Ce pa3JIMKyBaaT, 0CO6eHO BO
OJIHOC Ha PA3/IMYHUOT TPETMaH IITO GapaTeUTe Ha a3UJ I'o J060MBaaT BO pa3HU
3eMjHu YWIEHKH. 3eMjUTe YWIeHKH MOXaT Jia MPoJoJ/DKaT /a 0/0MBaaT Ja JaBaaT
CTaTyC 3a JOJITOTPaeH NpecToj MopajAu jaBHa 6e306eAHOCT, U BO OApeJeHU
cJlyyau, MOXKe Jja 3a6paHaT eJHAKOB TPeTMaH CO HUBHUTE Jp:KaBjaHU BO OJJHOC
Ha MPUCTANOT JI0 BpaboTyBake, 0Opa3oBaHHWE U OCHOBHUTE NPHUA0OUBKHU
0/l colyja/iHaTa MOMOLI M 3awITUTA. [loBeKeTo 3eMju YIeHKH Ke MpOoJoJ/KaT
Jla TU clefaT HaMOHAJIHUTE MOJeJHM 33 BK/Iy4yBalbe Ha MUIPAHTH, KOU ce
pa3/IMKyBaaT 110 HUBHOTO HUBO HAa UHKJIY3UBHOCT.

3. Cucremor 3a asua Ha EBpomnckara YHuja HU3 IpUu3MaTa Ha
CeKyHAApPHOTO 3aKOHOAABCTBO

Ywrte ox 1999 ropuHa, EBpornckata YHuja paboTesia Ha co3ziaBame Ha
3aeJHUYKU eBPOIICKH CHCTEM 3a asuJj M NoJo06pyBame Ha BeKe IOCTOeYKaTa
3aKOHCKa paMKa, CO IITO Bo mepuooT nomery 1999 u 2005 roauna 6use

13 Ibid, Chapter 2, Article 63.

° The Treaty of Lisbon and the Court of Justice of the European Union- Court of Justice of the
European Communities, press release No 104/09, Luxembourg, 30 November 2009- B. Changes in
relation to the jurisdiction of the Court of Justice of the European Union- https://eur-lex.europa.eu/
legal-content/EN/TXT/HTML/?uri=CELEX:12007L/TXT&from=EN (npuctanexo 03.04.2022).
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JlIOHECEHH HEKOJIKY 3aKOHCKM MepKH 3a ycorJiacyBame Ha 3aeJHUYKHTe
MHUHUMaJIHU CTaHJapAH 3a a3ui. Co HUB ce CTpPeMH Ja ce BOCIOCTaBaT HOBU
IpaBuJla CO KOW Ke ce co3JajaT 3aeJHUYKM BUCOKU CTaHAApAU U MOCUJIHA
copabOoTKa o LieJ1 Jla ce OCUTypa JleKa 6apaTesuTe Ha a3uJl Ke 106UjaT eJHAKOB
TpeTMaH BO 3eMja WieHKa Ha EY, 6e3 pa3/inka kaJie Ke ja noJiHecaT allJinKaluyjaTa
3a asui. OTTyKa:

e PeBupupanara /lupekTuBa 3a [OCTaNKa 3a a3uJ UMa 3a LieJl IoNpaBeJHY,
no6p3U ¥ OKBAJIMTETHH OJIJIyKU 3a a3uJl. bapaTe/inTe Ha a3uJ co noce6HU
noTpebu Ke ja no6ujaT moTpebHATA MOJJIPIIKA 3a /]a IO 06jacHAT CBOETO
6apame U 0CO6EHO Ke MMa IoroJieMa 3alliTUTa 32 MaJoJIeTHULUTe 6e3
npuUpyk6a U XKPTBUTE 0] TOpTypa.t’

e PeBupupanara [lupeKTHBa 3a yCJ0BY 3a IpPUEM rapaHTUpa o6e3besyBambe
Ha XyMaHU MaTepUja/lHU YCJIOBU 3a NpHUeM (KaKo IUTO e JoMyBame) 3a
6apaTesiMTe Ha a3uJ1 HU3 1iesia EY U leka OCHOBHHUTe [IpaBa Ha 3acerHaTuTe
JIMIa Ke OUJIAT 1[eJIOCHO 3arapaHTHpaHu.'®

e PeBupupanara [lupekTuBa 3a KBajiMdpuKalLMja ' pasjacHyBa OCHOBUTE 3a
JloJlelyBambe Mel'yHapo/lHa 3alITUTA CO IITO OJIyKHUTe 3a a3uJ Ke OUAAT
nonpenusHu. McTo Taka, Ke ce noLo06py NPUCTAINOT [0 IpaBaTa U MepPKUTe
3a MHTerpaiuja 3a KOpUCHUIUTE HA MeryHapo iHa 3amTuTa.!?

e PeBupupanara perysnatuBa EYPOJAK koja oBo3MOXyBa mNpucTan o
6a3aTa Ha moJjlatouu Ha EY 3a oTmevaTonu oj mpCcTH Ha GapaTesd Ha
asuJl oJ, CTPOro OrpaHUYeHU OKOJIHOCTH €O 1LieJl Jia ce cpedaT, OTKpUjaT
WJIM UCTpaXKaT HajTEeIlKUTe KPUBUYHU Jlesla, KaKo LITO ce yOUCTBa U
Tepopu3zam.?’

17 Directive 2013/32/EU ofthe European Parliament and of the Council of 26 June 2013 on common
procedures for granting and withdrawing international protection (recast)- Official Journal of the
European Union, 29.6.2013- Article 24, Applicants in need of special procedural guarantees and
Article 25, Guarantees for unaccompanied minors- https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:320131.0032&from=en.

18 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013laying
down standards for the reception of applicants for international protection (recast)- Official Journal
of the European Union, 29.6.2013- Article 17 General rules on material reception conditions and
health Care- https://eur-lex.europa.eu/legal-content/EN/TXT/PDF /?uri=CELEX:32013L0033&fr
om=EN(npucraneno 03.04.2022).

° Directive 2011/95/EU of the European Parliament and of the Council of 13 December
2011lonstandards for the qualification of third-country nationals or stateless persons as
beneficiaries ofinternational protection, for a uniform status for refugees or for persons
eligible for subsidiaryprotection, and for the content ofthe protection granted(recast)- Official
Journal of the European Union, 20.12.2011- https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=0]:1:2011:337:0009:0026:en:PDE.

20 Regulation (EU) No 603/2013 of the European Parliament and of the Council of 26 June 2013
on the establishment of ‘Eurodac’ for the comparison of fingerprints for the effective application
of Regulation (EU) No 604/2013 establishing the criteria and mechanisms for determining the
Member State responsible for examining an application for international protection lodged in one
of the Member States by a third-country national or a stateless person and on requests for the
comparison with Eurodac data by Member States’ law enforcement authorities and Europol for
law enforcement purposes, and amending Regulation (EU) No 1077/2011 establishing a European
Agency for the operational management of large-scale IT systems in the area of freedom, security
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A. labauHckuom cucmem u a6 AuHCKume pezy/iamusgu

JlabJIMHCKUOT CUCTEM YTBPAYBa Koja 3eMja e 0/IFOBOPHA 32 UCIIUTYBakbe Ha
GapameTo 3a a3uJl, LITO 3HAYH JleKa JIUIEeTO MOoXe Jla 6uie npedpsieHo of eHA
BO JIpyra 3eMja KojallTo Ke OH/ie 0JITOBOPHA 33 UCIUTYBamke Ha HGapameTo 3a
asui1. HakpaTko, Jlab/IMHCKHMOT CUCTEM MMa JijBe OCHOBHM LieJH, Jia rapaHThpa
JleKa 6apameTo 3a asuJl Ke Jonpe A0 HAJJIeXXHUOT OpraH Ha 3eMjaTa Koja e
O/ITOBOPHA 3a HErOBOTO pasrJe/lyBaibe, HO U Jla Ce OCUrypa JleKa asuJIaHTOT
HeMa /la IoJjJHece UCTOBPEMEHO MT0BeKe 0/ eJHO 6apaibe 3a a3uJl BO Pa3/IMyHU
3eMju wieHKHU Ha EY co 1es 1a ro npozgosku npectojot Bo EBpornckarta YHuja.

1.1.1. JAabauH [

Ja6aun [ uau [labiMHcKaTa KOHBEHI[Uja Koja MpeJHUYH Ha JabJIUHCKUTE
peryJaTuBU U KoOja TM NOCTaBU TeMeJIMTe Ha WJAHATa 3eJHHYKa IOJUTHUKA
3a MUTrpalMja ¥ asuJ, Bo 4ieH 5, CTaB 2 MoJileTaJHO o6jacHyBa Koja 3eMja e
O/ITOBOpHA 3a pasrJjie/lyBaimbe Ha 6apameTo Ha a3uJj. Taka, JOKOJIKY 6apaTesoT
Ha a3uJI Ioce/lyBa BaXKeyKa BU3a, 3eMjaTa YJeHKa KOjallTo My ja U3JaJjia BU3aTa,
e 0JIFOBOpPHA 3a MCIMTYBakbe Ha OapamweTo 3a asui. Jojeka nak, ctaB 3 oj
VUCTHUOT 4JIeH, TO YTBPAYyBa pefocaeloT 3a OACOBOPHOCTA 3a pasryefyBambe
Ha GapameTo 3a a3uJ BO CJIyyaj Kora MOJHOCHUTEJOT Ha GapameTo 3a asuJ
nocezlyBa NoBeKe 0/, e/lHa BaxKeuKa [|03B0JIa 3a IpecToj WK BU3a BO Pa3/IMYHU
3eMjU YJIeHKU.?

Bo ciydaj kora Moxe Jia ce JJoKaxe JeKa [I0JHOCUTEJOT Ha 6apameTo 3a
asuJl HeJleraJlHO BJIEr0oJl BO 3eMja 4JeHKa 10 KOIHEeH, BOJEeH WJIM BO3JylleH
IIaT, a IOTEKHYyBa OJi 3eMja LITO He e YieHKa Ha EBpornckara 3aeHULa, 3eMjaTa
4JIeHKa NpeKy Koja 3a NpB NaT BJIeroJ Ha TepuTopujaTta Ha EBporickara YHuja,
Ke 6u/le 0/IFOBOPHA 33 UCIUTYBakhe HAa HETOBOTO Oapame 3a a3uJl. Ho, JoKoJIKYy
ce JloKaxke JeKa 6apaTeJsoT KMBeeJs BO JApyra 3eMja 4jeHKa HajMasIKy LIecT
Mecelld TpeJ Jila TO MOJHECE HEFOBOTO Gapake 3a as3uJi, Torail Taa Ke Oujie
OZIFOBOPHA 3a pasrJie/lyBaibe Ha 6apameTo 3a a3uiL.?® bapaTesoT 3a a3us Koj e
bU3UYKU IPUCYTEH BO Jpyra 3eMja ujleHKa U TaMy [0JlHecyBa 6apame 3a a3uJl,
OTKAaKO ja MOBJIEKOJI allJIMKalyjaTa 0/, IpBUYHATA 3€Mja 4JleHKa 3a BpeMe Ha
IpOLLEeCOT Ha O pe/lyBame Ha OATOBOPHA JpKaBa, Ke 6u/je BpaTeH BO 3eMjaTa
YyJIeHKa BO KOja e MoJHeceHa NPBUYHATA allJIMKall¥ja 3a asuJj, Co LeJ Ja ce
3aBpLUM [POLIECOT Ha OJipe/lyBakbe Ha Jip>KaBaTa OJrOBOPHA 3a MCIUTYBake

and justice (recast)- Official Journal of the European Union, 29.6.2013- https://eur-lex.europa.eu/

legal-content/EN/TXT/PDF/?uri=CELEX:32013R0603&from=en.

2" “Pm in the Dublin procedure- what does this mean?’-Information for applicants for

international protection found in a Dublin procedure, pursuant to Article 4 of Regulation (EU)

No 604/2013- European Union 2014- https://www.migrationsverket.se/download/18.39a9cd9-
514a34607721417/1485556221542 /Dublinprocessen_en.pdf (mpucraneno 03.04.2022).

2 Convention determining the State responsible for examining applications for asylum lodged
in one of the Member States of the European Communities (97/C 254/01) - Official Journal of
the European Communities, No C 254/1, 19.8.97- Article 5 (2,3)- https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:41997A0819(01)&from=EN.
> Ibid, Article 6.
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Ha 6apamweTo 3a a3wi.?* Of ryiefiHa TOYKA HA 3eMjuTe 4JeHKH, JJabJIUHCKUTE
IpaBUJia HajBepPOjaTHO CO3JaZloa HEYypaMHOTEeXEeH TOBAp Ha 3eMjUuTe YJIeHKU
JIOUMpPaHU Ha HaJBOpeIlHUTe TpaHUMLM Ha YHHjaTa, OUJejKku roJsieM 6poj
6apaTe/id Ha a3uJ/ NPUCTUIHyBaaT No BoJeH maT. Mcto Taka, JabynHCcKaTa
KOHBeHIMja ja HCKJIydyBa HaJJle)XHOCTa Ha EBpOICKMOT cys Ha npaBjaTa
3a J1a 06e36e 1 YHUGOPMHO TOJIKyBakhe U NMPUMEHA HA HETOBUTE OApe6U U
Jla TU pelld CUTe Pas3J/IMK{ IITO Ce I0jaByBaaT MOMely 3eMjUTe YJeHKH WU
nomerl'y NmoeAUHLM M HaLMOHAJHUTE BJACTH, JoJeka, KoMUTeT couynHeT oj
IpeTCTaBHUIIM Ha 3eMjuTe 4JeHKU Ke HCIHUTYBa CaMoO Ipalllatba KOU Ce OJ
ONILTA NpPUPOJA BO BpPCKa CO TOJKYBaweTO M NpUMeHaTa Ha NpaBoTo. Bp3
OCHOBA Ha T0a, TOJIKyBake, UMIlJIeMeHTallkja U CIpoBeAyBame Ha JlabinHCKaTa
KOHBEHI[Mja € OCTaBeHa Ha CAMUTE 3€MjU YWIEHKH.?

1.1.2. HAabaun 11

Ja6aun Il ox 2003 roguHa mpeTcTaByBa peBusuja Ha JlabauH | uau
JlabiMHCKaTa KOHBEHIIMja CO Koja MaTepHjaTa Ha a3uJl U MUTrpalyja npeMuHa
IO/, KanaTa Ha MHCTUTYLUUTe Ha EBpornckaTa YHUja, BO OBaa pery/jaTuBa ce
IpONUUIyBaaT 3a NpPB NaT KPUTEPUYMUTE W MeXHU3MUTEe 3a YTBpPAyBame
Ha 3eMjaTa 4JeHKa OJrOBOPHA 3a pasrJ/e/lyBame Ha all/IMKalujaTa 3a a3uil.
CorJsiacHO oBaa peryJ/aTuBa, 3eMjaTa 4YJeHKa OJrOBOpPHA 3a MCIWTYBakbe Ha
anJIMKalyjaTa 3a a3uJl Ha JApiXKaBjaHU O TPeTU 3eMjH, ce yTBpAyBa CIOpes
xUepapxujaTa coJpxaHa BO TpeTaTa IJlaBa 0J, perysjaTuBaTa. Ha npumep,
KOTa IMOJHOCUTEJIOT Ha OGapameTo 3a a3uJ € MaJloJIeTHUK 6e3 Mpuapyxoa,
OJpe/lyBalbeTO Ha 3eMjaTa 4/eHKa OJrOoBOPHA 3a MCIHTYBakbe Ha HEroBOTO
6apame 3a asu OU NpefHHYENO, JOKOJKY MasoJIeTHUKOT MMa 4YJeH Ha
HEroBOTO UJIM HEj3MHOTO CeMejCTBO KOjLITO IMoceAyBa 3aKOHCKU IPeCTOoj BO
oJpeJieHa 3eMja yieHKa Ha EY, noz yc/i0B Toa fa 6uze Bo Hajnobap HHTepec Ha
MaJIOJIETHOTO JivLle. Bo OTCyCTBO Ha 4JieH Ha CeMejCTBO, 3eMjaTa 4ieHKa Koja
6u 6uJIa 0JITOBOPHA 32 UCIUTYBakhe HAa 6GapamkeTo e OHaa KaJle MaJIOJIETHUKOT
ro MOo/iHeJI 3a NIPB naT 6apambeTo 3a a3uJL.*®

Hcto Taka, kora 6GapaTesioT Ha asu/ IOoceJyBa Ba)keuka McCIpaBa 3a
[IpecToj, 3eMjaTa 4JeHKa KOojallTo My o u3jajia JOKYMEHTOT, € O4rOBOpPHA 3a
HCIIUTYBakbe Ha 6apameTo 3a a3uJ (ctaB 1), 0CBeH ako Bu3aTa He e u3/jajieHa
IpY NOCTalyBamwe 3a WUJU 10 MMCMeHO of06peHHe Ha Jipyra 3eMja 4JieHKa BO
KOj C/1y4aj, OBaa 3eMja yJieHKa 6u 61Jia 0/[F0BOPHA 32 UCIIUTYBakhe Ha GapamkbeTo

24 1bid, Article 3 (7).

%5 Pposition on the implementation of the Dublin Convention in the light of lessons learned from
the implementation of the Schengen Convention by the European Council on refugees and exiles-
https://www.refworld.org/pdfid/3df4d74f4.pdf (mpucraneno 03.04.2022).

20" Council regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and
mechanisms for determining the Member State responsible for examining an asylum application
lodged in one of the Member States by a third-country national- Official Journal of the European
Union, 25.2.2003, chapter III, Article 6- file:///C:/Users/Work%20From%20Home/Desktop/
asylum/cases/dublin%?20ii.pdf.
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3a a3uJ (craB 2).2” Op apyra cTpaHa, Kora 6apaTesioT Ha a3uJ ocelyBa oBeke
Ol elHa Ba)KeyKa MCIIpaBa 3a NpecToj UM BH3a U3/aJleHa O Pa3/JIMYHU 3eMjU
YJIEHKH, OZITOBOPHOCTA 3a UCIUTYyBale Ha OapameTo 3a a3uJj ja npesemaar
3eMjUTe 4JeHKH N0 CJeJHUOT pefoc/el: 3eMjaTa 4YJeHKa IUTO ro u3jaja
JOKYMEHTOT 3a IIPecTOj CO KOj ce AaBa IPaBOTO HA HAjJ0JITI IIepUo/, Ha IIPecToj
WJIY, JOKOJIKYy MepUOJUTe Ha Bakemwe Ce WAeHTUYHH, 3eMjaTa 4YJIeHKa LITO
ro Usjajia JOKYMEHTOT 3a IIPeCTOj CO HAajHOB POK HAa UCTEKYyBake; 3eMjaTa
YJIeHKa LITO ja u3JaJsia BU3aTa Co IOCJIe/leH JaTyM Ha UCTeKyBame; BO CIy4aj
KOTa pa3/IMYHUTEe BU3U Ce 0J, UCT BU/JI, UM NIAK KOTra BU3UTE Ce OJi pa3JIUYHHU
BU/IOBH, 0/IFTOBOPHA Ke 6U/ie 3eMjaTa YieHKa IITO ja h3/ajia BU3aTa Co HajAo/r
POK Ha BaXKeke WJIH, JOKOJIKY [IepUOJUTe Ha BaXKeHe ce UAEeHTUYHH, 3eMjaTa
YJIeHKa IITO ja M3Jajia BU3aTa CO HAjHOB POK HA MCTeKyBame.?! Bo ciyyaj
Kora 6apameTo 3a a3uJj € MOJHECEHO BO MelyHapoAHA TPaH3UTHA 06J1acT Ha
aepoJpoM Ha TepUTOpPHUja Ha 3eMja YjeHKa 0/, Ip>KaBjaHWH Ha TpeTa 3eMja, Taa
3eMja 4JeHKa e 0JrOBOPHA 33 UCIIUTYBake Ha 6apameTo,” a JOKOJIKY HUTY elHa
3eMja YJeHKa He MOXe Jja 61/le Ha3HayeHa KaKo O/ATOBOPHA 3a UCIIUTYBamwe Ha
6apameTo 3a a31Jl Bp3 0CHOBA HAa KPUTEPUYMUTE HaBeJleHU BO 0Baa peryJaTHUBa,
IpBaTa 3eMja 4YJieHKa BO Koja e [oJHeceHO 6apameTo 3a a3uJl, e 0Jr0BOpHa
3a Hej3uHOTO UcnuTyBamwe.’’ Bo I'yiaBa 5 u 6 of /laGsiMHCKaTa peryJiaTUBa ce
yTBpAyBa Npe3eMalmbeTO Ha OJrOBOPHOCT U penaTpujalyjaTa Ha JuLaTa KOU
He I'0 WCIOJIHYBaaT NpPaBOTO Ha JierajJleH MpecToj, U Ce HarJacyBa BaXKHOCTaA
0/ aJIMMHUCTpAaTUBHA copaboTka NoMely 3eMjUTe YJIeHKHM TOKMY 3apaju
onpe/ie/lyBarbe Ha 3eMjaTa YeHKa 0 [0OBOpPHA 3a UCIIUTYBakbe Ha 6apameTo 3a
a3uJI KaKo U 3a CeKoja 06BpCKa IITO NPOU3JIeryBa 0/ 0Baa peryJarupa.®!

1.1.3. HAabaun 111

Ha6aunlllperynatusarta(No.604/2013)jazamenyBanpeTxo/iHaTa/abauH
I, ¥ Taa NpaKTHUYHO I'¥ NOTBPJlyBa UCTUTE BaXK€UYKH KPUTEPUYMHU NIpeBUJEHU
CO NpeTxojHaTa peryjaTuBa, BO OJHOC Ha MeXaHU3MHUTE 3a YTBpJAyBame
Ha 3eMjaTa 4JeHKa OJroBOPHA 3a MCIMTYBakbe Ha Oaparbe 3a MelyHapoJHa
3alITUTA [IOJHECEHO BO e/iHAa OJi 3eMjUTe YJIEHKU OJ Ap>KaBjaHUH Ha TpeTa
3eMja WJIW Julle 6e3 Ap:kaBjaHCTBO (,0[iTOBOPHA 3eMja 4jeHKa"), mpH IUTO,
peryJsiaTUBaTa BOBe/yBa OJipe/ieHH IPOMEHH CO LieJ1 HaMaJlyBakbe Ha JJBOjHOTO
nocTalnyBame N0 6apawara 3a a3uJ NOKPeHAaTH BO Pas3/IMYHU 3eMjU 4YJIeHKU
Ha EY. Bropara rzaBa oz oBaa pery/jiaTuBa ' yTBpZlyBa ONIUTHUTE NPUHIUIIHN
U MepKUTe Ha NpeTHas/JIMBOCT CTaBajKU aKLeHT Ha HEKOJIKy TOYKH U TOa,
IpuyCTal [0 [IoCTalKaTa 3a pa3rjie/lyBame Ha 6apatbe 3a Mel'yHapoHa 3aLUTUTA,
IpaBOTO Ha MHPOPMHUPAHOCT, HAUUHOT Ha CIPOBe/lyBatbe Ha UHTEPB]Y, KaKo U

%7 1bid, Chapter 11, Article 9 (1-2).
28 1bid, Chapter III, Article 9 (3).
29 Ibid, Chapter III, Article 12.

30 Ibid, Chapter III, Article 13.

31 Ibid, Chapter VI, Article 21.
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rapaHUUKTe ¥ 3alITUTAaTa Ha MaJsioJieTHULUMTe. UMeHo, Bo wieH 3 (1) cTou Jieka
3eMjuTe YIeHKHU Ke ja UICTUTYBaaT CeKoja aljiuKaliyja 3a Mef'yHapo/jHa 3allTHUTa
OJi Ip>)KaBjaHUH Ha TpeTa 3eMja WJU Jiule 6e3 Ap:KaBjaHCTBO Koe aIulypa
Ha TepUTOpHjaTa Ha Koja GMJIO 0J, HUB, BKJIYUYUTEJHO U HA TPAaHULMTE UJIH BO
TPaH3UTHUTE 30HHY, a WieH 3 (2) MCTaKHYBa JieKa Kora HUTY e/iHa 3eMja YJIeHKa
He MOXe Jia 6uJie Ha3HayeHa KaKo OJrOBOpPHAa BP3 OCHOBA Ha KPUTEPUYMUTeE
HaBeJleHW BO OBaa peryJaTHBa, IpBaTa 3eMja 4YJeHKa BO Koja e MO0JHeCeHO
GapameTo 3a Mel'yHapo/{HA 3alITHUTA € 0J'OBOPHA 3a HEj3SUHOTO UCIIUTYBamwe.*
UseH 4 (1) ox pery/aaTuBaTa ro MoKpuBa MpPaBOTO Ha HHGOPMHUPAHOCT, IITO
3HauM, BeJiHall 110 NOJJHECYBAKETO Ha GapameTo 3a Mel'YHapoJHa 3alUTUTA BO
oJpeJieHa 3eMja 4JeHKa, HaJlJleXKHUTe OpraHy Ha ucrtaTa ke ro nHopMupaar
GapaTeJsiOT 3a MpHMMeHaTa Ha 0Baa peryJaTuBa, a (2) uHbopMauuTe HaBeeHU
Bo cTaB 1 ce o6e3b6eayBaaT Bo mucMeHa ¢opMa Ha ja3uK LITO GapaTesioT ro
pa36upa uau Tpeba Aa ro pazéupa.®

Co men pna ce oJiecHd NOpOLEcOT Ha yTBpAyBake Ha OJrOBOpHaTa
3eMja 4JIeHKa, oImpejiejieHaTa 3eMja 4JeHKa Ke CIpoBefie JIMYHO HHTEPB]Y
co amiukaHToT (wieH 5 (1)), a Tpeba Ja Guje CIpPOBEJEHO HA ja3UK IITO
alJIMKaHTOT ro pa3bupa WM pa3dyMHO Tpeba Jla ro pasbupa U Ha KOj € BO
cocToj6a ga komyHunupa (daex 5(4)).3*

UYnenot 6 (3), HarJ1acyBa JleKa [PU NMPOLleHKA Ha HAjA00pHUOT UHTEPEC Ha
JleTeTo, 3eMjuTe YIeHKU Mopa TECHO Jla copaboTyBaaT eJHU CO IpyT'U a, 0COO6EHO,
Tpeba Ja r'u 3eMaT NpeABUJ, MOXKHOCTHUTE 3a 00eJJMHYBake CO CEMEjCTBOTO,
6J1arococTojbaTa M COLMjaJIHUOT Pa3BOj HAa MaJIOJIETHUKOT, CUTypHOCTA M
6e36eHOCTA Ha MAJIOJIETHUKOT 0COGEHO KOra IOCTOW PU3UK Jja 6uU/Jle :KPTBa Ha
TProBuja co Jiyf'e, HO U CTAaBOBUTE HAa MaJIOJIETHUKOT BO COTJIACHOCT CO HeroBaTta
BO3pacT U 3peJsiocT.>®

HakpaTtko, oHa 1TO Gellle BaXKHO Ja 6uzie ondaTeHO CO 0Baa pery/jaTHBa
e GapaTesiMTe Ha a3uJi Jla UMaaT paBo Ha CyClIeH3MBHA »aJi6a, IPUTBOPOT Ha
Jlyfe ja ce KOPHUCTH CaMO KaKo [0C/Ie[JHO CpeJiCTBO, [ja Ce TOYUTYBA HajJ00pUOT
MHTepec Ha JielaTa, Ja 6u/ie BO3MOKHa U CycllieH3Wja Ha TpaHcdepH BO YIEHKU
Ha YHUjaTa N0/ OJpe/leHU YCJI0BU U all/IMKAaHTUTeE 3@ a3uJl CeKorall jJa uMaaT
paBo Ha JIMYHO UHTEPB]y. 3°

32 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June
2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one of the
Member States by a third-country national or a stateless person (recast)- Official Journal of the
European Union, 29.6.2013- Article 3 (1-2)- https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=0]:1.:2013:180:0031:0059:EN:PDFE.
33 Ibid, Article 4 (1-2).
3% Ibid, Article 5 (1-4).
35 Ibid, Article 6 (3).

Regulation establishing the criteria and mechanisms for determining the Member State
responsible for examining an asylum application lodged in one of the Member States by a third-
country national- https://www.unhcr.org/4a9d13d59.pdf.
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Cnopeg, EBponckuoTr coBeT 3a 6Geranuu u nporodHetu (ECRE) m YHXIP
(UNHCR), oBoj cucteM He ycneBa ja 06e36eau dep, edpukacHa u epeKTUBHA
3amrtuTa co mrto Bo 2008 roauHa, 6erannuTte TpaHcheprupaHU Bp3 OCHOBA Ha
JabMHCKUTEe Tpachep KBOTH He OuWJIe CeKorall BO MOXHOCT Jla MpHcTanaT
Jlo TIOCTallKa 3a asuJl U I'M J0BeJo JyI'eTO BO PU3UK Ja OUJAT BpaTeHU Ha
nporoHcTBO.%’

Hcro Taka, 07, MOMEHTOT Ha JOHECYBambeTO Ha peryJaThBaTa, ce YUHeJs0
HEBO3MOKHO /ia Ce CIIpoBe/ie BO IpaKca, 0c06eHO 3HaejKU JleKa CTaHAapAuTe U
KpUTEPUYMHUTE 3a IPOLieHKa BO CeKoja 3eMja 4JeHKa ce pa3/IMKyBaaT BO roJieM
creneH. Kako nmocsejuua Ha Toa, [ypyu U TaKOB CUCTEM CO CTPOTO YTBPAEHU
KPUTEPUYMHU He MOKe Ja I'M cIpedyu GapaTesuTe Ha a3uJj Ja ce obujar Ja
CTUTHAT [0 3eMja co nosiubepasiHa ocTanka 3a a3uJl Uiu co 1ofo6ap *KUBOTEH
craHgap/.’® MepkuTe J0HeCEHU OJf OJpe/ileHU 3eMju 4IeHKH, [JoBese 10 Toa
MHOI'Y I0OeJJMHIIM NpeHeceHU noJ /lab/iMH Jja He ycneBaar Jila I'M pasrJjezfyBaT
HUBHHUTe 6apara NPaBUIHO WM BOOIMIITO Jila UM Gufie 3a6paHeT MpHUCTal [0
IoCTallKa 3a a3uJl, 1a Aypy U Ha OHMe JIMIA HAa KOU UM e IIPU3HOTO NPaBOTO 3a
as3uJl, YeCTONAaTH Ce COOYyBaJie CO OTPOMHU Pas3J/IMKH BO OJJHOC HAa MOKHOCTHUTE
3a MHTerpalyja JJoCTalHU BO Pa3IMYHU 3eMjU YIeHKU.>

3acerHaTuTe CTpaHU MCTO Taka UCTaKHaje JeKa peryaatuBara [labsuH
[1I uma csaba epukacHocT. Taka, 3aKOHCKHU NMPEJIBUAEHOTO BpeMe 3a TpaHcdep
Ha alJIMKaHTOT GUJI0 MPeJIOJITo, JloJ/leKa CTallKaTa Ha peasHd TpaHchepu Ouia
IpeMHOry MaJia, Ipy WTO 6Uje NOTPeOHU MaKCUMyM IIeCcT MecelU 3a Jia ce
npeHece 6apaTesioT Ha a3uJI BO Jpyra 3eMja yieHka. Ha npumep Bo 2014 roz,,
camo 61 % of 6apamara 3a TpaHcep 6use npudaTeHu of, Apyra 3eMja YeHKa,
JloJleka 6pojoT Ha npudaTeHu oJJIyKH 3a TpaHcep Ha GapaTesu Ha a3uJj OUJI
yiwte nomais (8 %), To 3Ha4YM Jeka 6uJie TPOILOLUTE 3a IPUEM U 3a BpaKambe
WJIM peaZiMUCHja HA MUTPaHTUTe 61jie MHOT'Y BUCOKU. OCBEH T0a, CEKYH/ApPHUTeE
JIBIDKeHa 6Ujie yecTa ojaBa WM OTKAKo Ke ce 06ue MefyHapo/JHa 3allTUTA
WJIM TIpeJ, WM 10 JjoHeceHaTa OJJlyKa 3a TpaHcdep, CO LITO CKJIOHOCTA Ha
alJIMKaHTUTe Ja u3beraaT O6uWJia morojeMa M reHepupaja HUHIUPEKTHU
TPOLIOLY, a CO TOA ja HaMaJ/lyBaJia epUKaCHOCTA.

37 Sharing Responsibility for Refugee Protection in Europe: Dublin Reconsidered, march 2008,
written by Paul McDonough (ECRE), Magdalena Kmak (ECRE) and Joanne van Selm (IMES,
University of Amsterdam)https://www.ecre.org/wp-content/uploads/2016/07 /ECRE-Sharing-
Responsibility-for-Refugee-Protection-in-Europe-Dublin-Reconsidered_March-2008.pdf -
HSpI/ICTaHeHO 03.05.2022).

3% Lenart Merkourios, J. (2012). ‘Fortress Europe’: Compliance of the Dublin II Regulation with
the European Convention for the Protection of Human Rights and Fundamental Freedoms,
Volume 28, Issue 75, pp. 04-19.-https://papers.ssrn.com/sol3 /papers.cfm?abstract id=2140759 (
NpHCTaneHo 03.05.2022).

3 Summary report on the application of the Dublin II regulation in Europe- European Council on
Refugees and Exiles Consel European sur les Refugies et les Exiles- march 2006- AD2/3/2006/
EXT/MH- https://www.ecre.org/wp-content/uploads/2016/07 /ECRE-ELENA-Summary-

Report-on-the-Application-of-the-Dublin-II-Regulation-in-Europe_March-2006.pdf (mpucraneHo
03.05.2022).
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JlOTIOJIHMTEIHA TPOULIOLM Ce jaByBaJle NPH IOCTAlKaTa Ha NPUTBOP BO
O/ipeJleH! 3eMjU YIeHKH, KaKO U IIOCTAllKUTe 3a peaZiMUCHja BO HUBHATA 3eMja
Ha noTekJ10.*

1.14. Ja6auu IV

MHOry6pojHOTO M HEKOHTPOJIMPAHO MPUCTUTHYBAalbe HAa MUTPAHTH H
GapaTeJsid Ha a3WJl TM ONTOBApU He CaMO CUCTEMHUTE 3a a3WJ Ha MHOTY 3eMju
YJIEHKH, TYKY U 3aeJHUYKHOT EBPOICKU CUCTEM 3a a3UJI KaKo LieJIMHa, a CO Toa
1 0c06eHO ce pa3oTKpuja ciaaboctuTe Ha JlabauHCKUOT cucteM. Bo maj 2016
roJMHa, Kako Jes oJ npexasoxeHaTta pedpopma Ha 3aeJHUUYKHOT €BPOICKU
cucTeM 3a a3uJi, EBpornckaTa KoMHcHja pe3eHTHpalle HaLpT-NpeaJsior co Koj
JabIMHCKUOT cucTeM 6U GUJI MOTPaHCIApeHTEH U GU ce 3ajakHasla HeroBaTa
edukacHocT, npuToa 06e36eAyBajKu MeXxaHHW3aM 3a CIIPaBYBamke BO CUTYyalUU
CO HENpOINOpPIMOHAJEH NMPUTHUCOK BP3 CUCTEMH 3a a3WJI BO 3eMjUTe YJIEHKH,
OJIHOCHO TipeJior perysiatuBata Ja6aux V.4

Hamecto ¢yHAameHTa/lHO peHOBUpame Ha /laGJIMHCKUTE pEryJaTUBY,
KaKo LITO 61J10 mpesioxeHo of [lapiaMeHTOT, EBpornickaTa KoMuUCHja Tpe/I0KU
Jla ce HacoyaT U J|0NOJIHAT TEKOBHUTE MPaBUJ/Ia CO MexaHM3aM 3a KOPeKTHBHA
pacnpezen6a. OBoj MexaHH3aM GU ce aKTUBHPAJ aBTOMATCKH, JOKOJIKY HEKoja
3eMja 4JeHKa Ce COOYHM CO HempoIopluoHaJeH 6poj Ha 6apaTesy Ha aswi, a
JIOKOJIKY HEKOja 3eMja YJieHKa O/I/Ty4H Jia He npudaTu pacnpe/ies6a Ha 6apaTesn
Ha a3uJ oJ] Apyra noj NPUTHCOK, HAMECTO TOa, Ke Tpeba JAa Jaje ,IpPUJ0HEC
3a COIMAAPHOCT" Mo amUKaHT.** Ho, ¥ MOKpaj cuTe eHTY3HjacTUYKU UJEeHr 3a
3alBPCTyBakb€e HAa eBPONCKUOT CUCTEM 3a a3WJI U MUTpaliyja, cenak MpeaaoroT
3a U3MeHa U JI0NOoJIHyBawe Ha Jlab/IMHCKaTa peryJjaTuBa He Gelle YCBOEH Of
CTpaHa Ha UHCTUTYLMUTe HAa EBpornckaTa yHHja U Ha Kpaj Gelle MOBJIEYEH OJ
camara Komucwuja Bo centemBpu 2020 r.** Hamecrto Toa, Komucujara gocrasu
HOB MaKeT MEPKH COJpKaHU BO T.H. HOB makT 3a MuUrpanuja U a3uJ, Koj e Bo
¢daza Ha pasriesyBamwe 0/ CTpaHa Ha YHujaTa.*

40 Evaluation of the Dublin I1I Regulation DG Migration and Home Affairs, Final report, 4 December
2015, European Commission DG Migration and Home Affairs European Commission B-1049
Brussels- https://home-affairs.ec.europa.eu/system/files/2020-09/evaluation_of the_dublin_iii
egulatlon en.pdf (mpucraneno 03.05.2022).

4! Migration and Home Affairs - Country responsible for asylum application (Dublin), Towards a

reform of the CEAS: Dublm I\Y% Regulatlon Proposal- https://ec.europa.eu/home-affairs/what-we-

the%ZOCEASO03A0020Dub11n°oZOIV°02OReEulatlonOoZOPrODosal&text The%20volume%20

and%20concentration%?20of first%20point%200f%20irregular%20entry. (mpucraneHo
03 05.2022).

Brlefmg EU Legislation in Progress, Reform of the Dublin system, 1 March 2019- https://www.
europarl.europa.eu/RegData/etudes/BRIE/2016 /586639 /EPRS BRI1%282016%29586639
EN pdf (mpucraneno 03.05.2022).

European Parliament. (2021). A study requested by the LIBE Committee “The European
Commission’s legislative proposals in the New Pact on Migration and Asylum, https://www.
asileproject.eu/wp-content/uploads/2021/09/1POL_STU2021697130 EN-1.pdf
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[naBa 2 yyeH 3 Gelile NpeAuB/JeHa [a 'O U3MEHU U HAJOMOJIHU CTAaBOT
3 HarJacyBajKu Jieka npeJ Ja ce NpUMeHAT KPUTepUYMUTe 3a YTBpPAYBame
Ha OJrOBOpHA 3eMja YJIeHKa, IpBaTa 3eMja 4YJeHKa BO KoOja e IoJHeceHa
anJiMkKauyjaTa 3a Me'yHapo/iHa 3allTUTa Tpeba Ja: UCIKUTA Aajld alJIMKalujaTa
3a MelyHapoJHa 3allTHTa e JOIyILITeHa Kora e/Ha 3eMja Koja He e 4JIeHKa,
ce cMeTa Kako IpBa 3eMja Ha as3uJl WJIM Kako TpeTa 6e36ejHa 3eMja 3a
NOJIHOCUTEJIOT Ha 6apameTo; /la MCIIUTA BO 3a6p3aHa OCTaNKa J1aid 6apambeTo
3a asuJj e JONyLITeHO WM HeJONyILITEeHO NMOopaZd OCHOBU KOra alJIMKaHTOT
¥Ma /IpP>KaBjaHCTBO Ha TPeTa 3eMja, UJIM TOj e Jiulle 6e3 P>KaBjaHCTBO, a IOPaHO
’)KMBeeJl BO Taa 3eMja, Kora 3eMjaTa 0Ji KOjallTO IOTeKHYBa € Ha3Ha4YeHa KakKo
6e36eaHa 3eMja Ha MOTEKJO BO 3ae/lHUYKATa JIUCTA Ha 6e36eJHU 3eMju Ha
noTekJio Ha EBpornickara YHuja, Kora 6apaTesioT MOXe, 0Jf CEpHO3HU IPUUUHY,
Jla ce CMeTa JieKa NpeTCTaByBa ONACHOCT 3a HallMOHaJ/IHaTa 6e36eJHOCT UJIU
JAaBHUOT peJ; U MUP Ha 3eMjaTa 4JIeHKa, UJIU [TaK, KOra allJIMKaHTOT e NPHUCUJIHO
[IpoTepaH OJi CepUO3HU NPUYMHU IO jaBHaTa 6e36eJHOCT WJIM jaBHUOT pej
criope/i HAIJMOHAJIHOTO MPAaBO Ha 3eMjaTa YJieHKa.*

Jabaun 1V perysaTtuBaTa MCTO Taka NpeABUJYyBallle BOBeJyBalkbe Ha
0OBPCKU 3a ITOJJTHOCUTEJIOT Ha 6apambeTo BO YJeHOT 4 cTaB 1 UCTaKHYBajKU JleKka
JIOKOJIKy HeKoe JIMle KOoe MMa HaMmepa Ja nojHece 6apame 3a Mel'yHapojAHa
3alUTHMTaA, & HeNpaBUJIHO BJIEIJIO Ha TepuTopujata Ha EBpornckarta YHuja,
IpHjaBaTa ce MOAHecyBa BO 3eMjaTa 4JleHKa BO KOe IPBO BJIETJIO JIUILETO, & BO
c/1y4aj Kora HeKoe JIMIle Koe UMa HaMepa Jia oJiHece 6apame 3a Mel'yHapoJHa
3alUTATA U JleraJHoO IpecTojyBa BO 3eMja 4YJieHKa, IIpvjaBaTa ce IMOJHeCcyBa
BO Taa 3eMja uJieHKa. Cemak, alJIMKaHTOT Tpeba COrJiacHO 4ieH 4 ctaB 3 of
peryJsiaTUBaTa, Jla JoCTaBH allJIMKaldja BO COTJIaCHOCT CO O/i/lyKaTa 3a TpaHcdep
U a 6u/ie IPUCYTHO U JOCTAIHO 3a Ha/lJIeXKHHUTE OpraHy BO 3eMjaTa 4/eHKa Ha
No/iHeCeHaTa ariuKamuja.*

YyeHOT 5 Iy nocoyyBa MOCJeAULUTE OJl HEYCOIJIAaCEHOCTA U HENOYUTY-
Bame Ha PerynatuBaTa ucTaKHYBajKu Bo cTaB 1 Jieka Bo cjy4aj Kora 3emjaTa
YyJIeHKa 0/IT0BOPHA, Ke ja UCNIUTa allJInKallidjaTa Bo 3a6p3aHa [10CcTamnka, 3eMjaTa
yJleHKa BO Koja 6apaTeJioT e JOJIKeH Jla 6uje NpPUCYTeH, T NpPOJ0oJKYyBa
NOCTANlKATe 3a yTBpJYyBake Ha OArOBOpHATa 3eMja 4JeHKa, AYypU U Kora
aNJIMKAaHTOT HEOBJIACTEHO Ke ja HamyluITa TEpUTOpPHjaTa Ha Taa 3eMja YJeHKa
WJIM HeMa Jia 6u /e loCcTalleH 3a Ha/JJIeXKHUTe OpraHy Ha Taa 3eMja YJleHKa (cTaB
2), KaKO U KOra allJIMKaHTOT HeMa Jia IpaBo Ha YCJIOBU 3a IpUeM YTBPJAEHHU CO
oBaa PeryJsilaTHBa co UCKJ/IYYOK Ha UTHA 3/ipaBCcTBeHa 3aumTuUTa (cTaB 3).*

%5 Proposal for a regulation of the European Parliament and the Council establishing the criteria
and mechanisms for determining the Member State responsible for examining an application
for international protection lodged in one of the Member States by a third-country national or a
stateless person (recast), Brussels, 4.5.2016 COM(2016) 270 final 2016/0133 (COD)- Chapter II,
Article 3 (3)- https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-270-EN-F1-1.
PDE.

4 1bid, Chapterl], Article 4 (1and 3).

47 1bid, Chapter II, Article 5 (1,2 and 3).
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Bo usieHoT 14 K0j ce ogHecyBa Ha U3/ aBame AOKYMEHTHU 3a IPeCTO] UJU
BU3M, Ce HallOMeHyBa JieKa J0OKOJIKY JOKyMeHTOT 3a IpecToj WJMU BU3aTa
ce U3JaZileHu Bp3 OCHOBA Ha JIa)XeH WJIU NpPeTIOCTaBEH UJEHTUTET UJH CO
nojHecyBamwe Ha QascuGUKyBaHU UJIM HEeBaKeUYKHU JOKYMEHTH, [leKa Toa He
ja ¥33eMa 0Jf OArOBOPHOCT 3eMjaTa YJIeHKa LITO I'M U3aJia, HO, Cellak, 3eMjaTa
yJIeHKa IITO U3/aBa JOKYMEeHT 3a IPeCTOj UJIM BHM3a He e 0ITOBOPHA aK0 MOXe
U Cce yTBPAM JeKa e U3BpILIeHa U3MaMa [0 U3/laBalkbeTo Ha JJOKYMEHTOT UJIH
BU3aTa.®

Hako co perysaTuBaTa 6ea npeiBUJEHU Jla Ce BOBeJAT HOBU eJIeMEHTH
3a pellaBalke Ha IpallamkaTa BO OJHOC Ha CEKYyHJApHOTO /[BUXXEHe U
HeJI0OCTaTOKOT Ha COJIMJAPHOCT Mel'y 3eMjuTe 4JIeHKH, CelaK INpeJJo3uTe
BOIVIABHO OCTaHaaT HeJ0BOJIHM BO OJHOC Ha pellaBakbe Ha MOCTOEYKUTE
npo6semu. HajHanpes, fofajieHaTa ofpe/iba Koja Gelle nmpeaBUieHa [la UM
Jl03BOJIM Ha 3eMjuUTe 4YJeHKHU Jla 'MW CaHKLHUOHUpaaT GapaTes/idTe Ha asuJjl
Gellle M3pa3 Ha TPeHJO0BCKA NOJIMTHKA Ha a3UJl HACTaHaTa KaKo peakliyja Ha
MUTPaHTCKaTa KpU3a, M BIPOYEM CO OBa NpaBUJIO He NOCTOelle WHTEeHIMja
Jla ce IpUCTalM KOH pellaBake Ha IVIaBHUOT Npo6JsieM Koj MpHU0HecyBa 3a
CEKYH/JApHO [BUXeke Ha OapaTe/iMTe Ha a3uJ, Kako U U36erHyBakbe Ha
pervcrpanuja Bo 3eMjUTe Ha NIPB BJIe3 BO YHHjaTa.*

Merf'yHapoAHHUOT CyJ Ha IpaB/ia 6UJI 3arprKeH 3a BAKBOTO HAMeTHY Batbe
Ha Ka3HeHU MepKHU 3a CEKYH/IapHU [ BHUKema 6e3 Jla ce IpeABUJAT, BO HajMaJla
paka, UCKJy4yoLlM 3a JIMLla KOU Cce HaoraaT BO PAaHJMUBU CUTYyaLLUU UJIU Ce
NpUNaJHULY Ha paHJMBU I'PYIH, KaKO U IPOLleHKa Ha cieUPpUYHHU OKOJHOCTHU
Y jacHa MepKa €O Koja LITo 64 ' 06Bp3aJia CUTe 3eMjU YJeHKU Ha YHHjaTa Ja
06e36eaT CoLMjaIHO OCUTYpYyBambe 3a cekoro.” Taka, MOxe /1a ce Kaxke JieKa
npejsoroT Ja6suH IV Hemalie fo/a/ieHa BpeJHOCT, TYKY HAIPOTHUB CO3/a/ie
JIONOJIHUTEJNIHU TPOO6JIeMH, TPTHYBAjKU o/ AKTOT JleKa He Gellle CIoco6GeH Ja
r'd oXpabpu 3eMjuUTe YJIeHKHU a 6UAaT MoBeKe CoJUJapHU Mel'y cebe, a co Toa
¥ Jla UM TIOHY/AT oi06ap TpeTMaH Ha 6apaTesiuTe Ha a3uJL.>

3. HoBHOT makT 3a MMrpanuja v asu

Kpusata co 6Geraaunurte onx 2015/2016 rojauHa pa3oTKpU ToJieMH
HEeJIOCTATOLM NMOBP3aHU CO YIPAaBYBAHETO CO MAaCOBHUOT MPHUJIMB Ha 6Geraanu
¥ MUTPAHTH LITO MaK, HAa Pa3/IMYHU HAYMHU BJIMjaellle BP3 3eMjUTe YJIEHKHU.
Jloneka HeKOM 3eMjH YJIEHKH Ce CO0YyBaa CO MpeJU3BUKOT 3a yIpaByBamwbe CO

8 Ibid, Chapter III, Article 14 (4).

# Tubakovic, T. (March 2017). A Dublin IV recast: A new and improved system?, No. 46, (http://aei.

pitt.edu/86876/1/EPB-A-Dublin-IV-recast-A-new-and-improved-system-new.pdf) (mpucraneHo

03.06.2022).

50 “procedural rights in the proposed Dublin IV Regulation” Comments of the International

Commission of Jurists on specific procedural measures in the Recast of the Dublin Regulation, 27

September 2016 (https://www.refworld.org/pdfid/57ee6de04.pdf) (mpucrtaneno 03.06.2022).
Progin, S. The “Dublin IV”-Proposal: Towards more solidarity and protection of individual

rights? Theuerkauf, Fribourg - http://mbhi.hi.is/sites/mhi.hi.is/files/nalsfiles/9/nals paper

theuerkauf.pdf (mpucraneno 03.06.2022).
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Ha/IBOpeLIHWTe IpaHULY, APyry 6ea NPUHYJAEHHU Jia ce clipaBaT CO roJeMUTe
IpPUCTUTHYBama OJf KOIMHO WJIM MOpe W CO IpeHacejeHWTe MNpudaTHU
LeHTpH; JoJeKa ApYyry Iak, cé yLITe ce cOoyyBaaT CO rojieM O6poj HeJslerajHU
JIBM>Keta Ha MUI'paHTH. Taka, LeJsiTa Gelle Ja ce U3rpajd CUCTEM KOjLITO Ke
6usile pyHKIMOHA/NEH U KOj Ke MOMOTHE 3a JIOJITOPOYHO HOpMa/iM3upame Ha
MUTpaLMCKUTe ABMXewa KoH EBponcka YHuja, a npuToa Ja 6uje Le0CHO
BTeMeJIeH Ha eBPOIICKHTE BPeJHOCTH U Ha Mel'yHapOAHOTO MIpaBo.
OTTyka, HOBUOT makT 3a a3uJ U MUTpalLyja uMaJl 3a Les:

e [IpaBUYHO ynpaByBake CO HAABOPELIHUTE TPAaHULH, BKJIYUYUTEJHO MU
NPOBEPKU Ha UJIEHTUTETOT, 3[jpaBjeTo U 6e36eJHOCTa HA MUTPAHTUTE U
GapaTeJsiuTe Ha a3UJ;

e [lpaBegHM UM eduUKACHU IMpaBWJa 3a asuJ, palUOHa/IM3Upame Ha
npoueypuTe 3a a3uJ U Bpakakbe Ha MUTPAHTH;

* PasBuBame Ha HOB MexaHW3aM Ha COJIMAApPHOCT BO CUTyalMU Ha IoTpara u
criacyBaibe, IPUTHCOK U KpU3a;

e [lorosema npeABUA/MBOCT U IOJOTBEHOCT BO C/1y4aj Ha KpU3a U 04 r0BOD;

* EdexkTHBHa N0JIMTHKA 3a BpaKakbe U KOOPJAMHUPAH IPUCTall Ha YHHUjaTa BO
O0ZIHOC Ha penaTpujalnyjaTa Ha JiMLiaTa CO HeperyJupaH npecToj;

* CeondaTHo ynpaByBame Ha HHBO Ha EBpomnckata YHuja 3a nopob6po
yIpaByBake U CIPOBe/lyBame Ha NNOJIMTHUKATA 3a a3UJl U MUTpaLiyja;

e CkJ/yyyBalthe Ha KOPHUCHM NApTHEpPCTBA CO KJYYHWUTE TPeTH 3eMju Ha
NOTEKJIO U TPAH3UT;

* Pa3B0j Ha OZAPKJIMBY IPAaBHU MOKHOCTH U rapaHLUM 3a JiMLlaTa KOU MMaaT
notpeba o 3alITUTA;

e [lopgapuika Ha epeKTUBHU OJUTUKU 33 UHTEerpaLuja.

CnencTBeHo Ha TOa, cnopes HoBHOT makT 3a Murpanuja U a3usi, MPBUOT
YeKop G ce COCTOeJ1 0/ CKpUHUHT INpeJ] BJe3, IPUMEHJIUB 3a CUTE Jp>KaBjaHU
Ha TPeTH 3eMjd KOM ja MHHYBaaT HaJ|BOpEeLIHATa rpaHHIlAa 0e3 OBJIACTyBaibe
U Ke BKJIy4YyBa HJeHTHU(UKALHWjA, 3APaBCTBEHU M 6e36eJHOCHHU MPOBEPKH,
OTIEeYaTOl OJ NMPCTH W pervcrpanuja Bo 6a3aTa Ha mogaTounu Ha Eyponak.
KoMucujaTa, Bo Taa Hacoka, IpeJJIoXKH, MpaBUIaTa 3a rpaHUYHUTE TMOCTANKU
3a a3uJl U BpaKambe Jla Ce CIojaT BO €/leH 3aKOHO/aBEeH UHCTPYMEHT, CMETajKu
JleKa, HOBUTE MOCTAlKW Ke UM 0BO3MOXKAaT Ha HA/JIEXXHUTE OpPraHU 3a a3uJ U
MUTrpalyjanoedrKacHo 1a ' MpolieHyBaaT OCHOBAaHUTe Oapamba, /ja JIoHeCyBaaT
no6p3u OJJYKM M CO Toa Ja NpPHUAOHecaT 3a MOoJ06pO M IMOBEPOAOCTOjHO
GYHKLMOHUpAbe Ha MOJIMTUKUTE 32 a3UJ1 U BpaKambe.

KoMucujaTa, UCTO Taka, IpeAJIoKH U pa3BHMBalbe Ha HOB MexXaHHW3aM Ha
COJIMJJAPHOCT KOj MPBEHCTBEHO 60U ce GOKyCcHpaJsl Ha pesioKalija Uiu BpaKkarbe
NpeKy cnoH3opupamse. [loJ] cnoH30pupabe ce moApasbupa JeKa 3eMjuTe YJIeHKU
KOW HeMa Jia Ti npudaTaT KBOTOTe 3a peJioKalMja Ha 6apaTesy Ha a3uJl, JeKa
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HUCTUTe ce 06p3yBaaT Ja KOHTUPYyOyupaaT pUHAHCUCKU CpeAcTBa BO GOHJOT
3a penaTpujalyja Ha JiMLaTa co HeperyJupaH npecrtoj. McTto Taka, HOBUOT
aKLMCKY IJIaH Ha YHujaTa 3a 60pba NPOTUB KpUyMUyapewe Ha MUIPAHTH O,
2021 po 2025 roauHa ce pokycupa Ha 60p6a MPOTUB KPUMHUHATHUTE MPEXKH,
U BO corsiacHocT co CTpaTerujaTa Ha 6e36eJHOCT Ha YHHUjaTa, ce 3ajakHyBa
copaboTKaTa U ce IOAAPXKYBa paboTaTa Ha Ha/lJIeXKHUTe OPraH!U 3a CIpaByBakbe
CO KpUyMUapeHweTo Ha MUT'PAHTH U CO TPTroBHja co jyf'e. AKLLUCKUOT IJIaH UCTO
Taka NpeABHUAYyBa copaboTKa CO pa3HM areHuuM Ha EBporckara YHuja Kako
EBponos, ®ponTekc, EBponpasza u Apyru.

Bo oBoj IlakT ucTo Taka ce HarJjiacyBa U mnorpebara oJi pa3BHBakbe Ha
IOKOOpAMHUpPAH NpHUCTall Ha YHUjaTa Koj Ke GUJe 3aHCOBAaH Ha NPHUHLUIIOT
Ha COJIMJapHOCT, a KJIYyYHUTe eJleMeHTH 60U nojpasbupase geka KomucujaTa
6u mnpojo/nkuJIa Aa o06e3belyBa omnepaTUBHA MOAJAPIIKA U NPOAKTHBHA
KOOpJMHaLMja IpeKy NoNpeiBU/AJIUB MexaHU3aM 3a COJTMJAPHOCT, KaKo U JleKa
®ponTekc 6u Tpebaso Aa ob6e3beyBa 3rojeMeHa OMepaTUBHA U TeXHUYKA
NoAJApLIKA BO paMKUTe Ha EBpornickaTta YHUja ¥ BO 3eMjuTe 4ieHKH Ha EY.>

4. 3aKkIy4ok

EBpOICKOTO MpaBo 3a a3uJl U MUTpalyja e MOKPUEeHO CO MPUMAPHOTO U
CEKYH/IJaPHOTO 3aKOHO/IaBCTBO Ha YHUjaTa. Mely HajBaXKHUTE JOKYMEHTU KOU
ja MOKpUBaaT oBaa MaTepHja U Io COYMHYBaaT CUCTEMOT 3a a3WJ Ha YHUjaTa
ce JJOTOBOPUTE CKJIYYEeHU MOMely 3eMjuTe 4jeHKU U EBpornckara YHuja mery
kou Macrpumikuor pgoroBop on 1992, Amcrepaamcku porosop on 1997
roguHa, [Ipenopakure o Tamnepe og 1999 rogvHa, ¥ NOCAELHUOT, OLHOCHO
JlucabouckuotT goroop of 2007 roauHa. Cekoj efileH o1 OBUE JIOTOBOPU € O/
0COOEHO 3HaueHe BO CO3/1aBalbeTO U PAa3BUTOKOT HA IMOJUTHUKUTE KOU TO
COYMHYBaaT CUCTEMOT 3a a3uJ U MUrpanuja Ha EY. MacTpUIIKHOT AOTOBOD OZ,
1992 roguHa e BCYLUIHOCT MPBUOT JOTOBOP €O KOj GpOpMaJIHO Ce BOCIOCTABU
copaboTKaTa BO o6JiacTa Ha a3UJIOT, HO CO OBOj ZJOTOBOP Ce CTABU aKIeHT Ha
3aeMHa copaboTKa MoMer'y 3eMjUTe YJIeHKU U Ce HarJacH JieKa 3eMjuTe 4IeHKH
Ke oCTaHAT JOMHUHAHTHU aKTeEPU BO pPa3BOjOT HA MOJMTHUKATa 3a a3uJj Ha
EBponckara YHuja, npu 1To EBpONCcKUOT cyz Ha NpaBjaTa 6elle UCKIYYeH OJ
Ha/IJIe?)KHOCTA 3a Mpalllakhe 10 OJJHOC Ha a3UJIOT. AMCTEPJaMCKUOT J0TOBOP OJ
1999 ropuHa, nak, Ha eBPONCKUTE UHCTUTYLLMU UM JOJEe/IM HOBU OBJIACTyBakha
Jla o/Ir0TByBaaT 3aKOHO/ABCTBO BO 00J1acTa Ha a3WJIOT U MUTpaliyja, AoJeKa
[IpenopakuTte oj Tamepe Ke ja co3mazat o6JiacTTa Ha ca1060/a, 6€36eITHOCT U
npaBs/ia Bo YHujaTa. Co J/IucaboHckuoT gorosop oj 2007 rojuHa, ce 06e36e/1yBa
OTCYCTBO Ha KOHTPOJIa 3a JINIla Ha BHATPELIHUTE TPAaHUIM U pa3BUBa 3aeJHUUKA
NOJIMTUKA 3a asuJ, MUrpaldja ¥ KOHTPOJA HAa HAJBOPEUIHUTE T'PaHUIH,

52 Communication from the commission to the European Prlament, the Council, The European
Economic and social committee and the committee of the regions on a New Pact on Migration and
Asylum, Brussels, 13.09.2020- https://eur-lex.europa.eu/resource.html?uri=cellar:85ff8b4f-ff13-
11lea-b44f01aa75ed71a1.0002.02/DOC_3&format=PDF - (mpuctaneno 03.06.2022).
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KOjalTO Ce 3aCHOBA Ha COJIUAApPHOCT Mely 3eMjuUTe 4JeHKH U e IpaBejHa
KOH Jp>KaBjaHUTe Ha TPeTH 3eMjH, JjoJeka nak EBpONCKUOT cys Ha npaBja
Ke lo6uMe OMIUTA HAJJIEXKHOCT BO JeJIOT Ha MpallamkaTa 3a MUrpalyja U as3uil.
[lonuTukKTE 0Z, OBHUE JOTOBOPU KOU Ce Jiesl 0, NIPUMapHOTO 3aKOHO/AaBCTBO
Ha YHMjaTa U ce cToJI60BU Ha CUCTEMOT 3a a3wuJl, IOHaTaMy ce JonpeLu3upaa
IIpeKy CeKyHJapHOTO 3aKHOJABCTBO Ha YHHUjaTa, KaJie HajrojeM yjes MMaaT
JabMHCKUTE peryaaTUBU.

JlabJIMHCKMOT CUCTeM MMalle JBe OCHOBHM IieJid, Jla rapaHThpa Jeka
6apameTo 3a a3uJl Ke Jl0IIpe 10 Ha/lJIeXKHUOT OpraH Ha 3eMjaTa Koja e 0Jr0OBOpHa
3a Hej3MHO pasrJie/lyBakbe, HO U Jia ce 0CUTypa Jieka 6apaTesoT Ha a3uJl HeMa Jia
noJiHece NoBeKe alJIMKal MU 3a a3uJ BO IOBeKe 3eMjH CO LieJl ja I'o POJO0JIKU
IIpecTojoT BO 3eMjuTe 4ieHKHU Ha EY. Cemak, oHa IITO MOXe Ja ce corjiefa e
JleKa BO npakca, JlabJIMHCKUOT CUCTeM CO3/aJie IpeKyMepeH ToBap Ha 3eMjUTe
YJIEHKU JIOLLMPAHU Ha Ha/IBOPELIHUTe IPAaHULM Ha YHUjaTa, 61/iejKU roJieM 6poj
6apaTeJ/i Ha a3uJ IPUCTUIHYBaaT 10 BOJEH NaT, U JleKa CUCTEMOT He ycIlea Jia
06e36e1u nozae/HaKBO dep, edprkacHa U ePpeKTHUBHA 3alITUTA HA GapaTeauTe
Ha a3uJl BO pa3/IMYHUTE 3eMjU YIEHKH, LITO Ce NOTBP/M U CO HAaCTalyBaweTo Ha
MUTpaHTCcKaTa kpusa o 2015/2016 roguna.

OHa 1ITO € MoBeKe 0/ OYUTJIEJHO e ieka EBpornickaTa Yuuja o 1992 roguHa
Ila HaBaMy I[IpaB{ HAIMlOpH 3a CO3/aBame Ha ceondaTeH CUCTEM 3a a3uJl CO YHUU
npaBuJia 64 ce ypeJyBaJia MaTepujaTa 3a a3uJ Bo YHujara. [locsiegHuoT obuz
Ha YHUjaTa Jia ce ypeJu oBaa MaTepuja co IpejJjarambeTo Ha HoBUOT makT 3a
MUTpalMja U a3uj of] cTpaHa Ha EBporickaTa KOMHCH]a, KOj JI0 IeHeC ce’ ylITe
ro UMa CTaTycoT Ha NpejJIor NakeT 3aKOHOJABHU aKTH Ha EY, u 3a koj gonpsa
Tpeba Ja ce BUAU KaKBa pa3pellHulia Ke UMa BO MHCTUTYyLMUTe Ha EBpornckara
YHyja.
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UNHCR GUIDELINES ON GRANTING REFUGEE STATUS TO THOSE FLEEING
THE CONSEQUENCES OF CLIMATE CHANGE

VINCENZO BASILE !

1. Introduction

In recent years, the effects of climate change have begun to manifest
themselves more frequently and with increasing intensity. These phenomena are
threatening the safety of entire communities as well as the integrity of States
themselves. In some cases, the effects are so severe that individuals are forced
to flee their home countries. This is especially true for developing countries,
which are more exposed to the risks of climate change due to their geographical
location and their economic instability, which prevents the adoption of efficient
climate change mitigation and adaptation measures.

The current refugee legal framework does not contain binding rules
specifically aimed at those forced to flee their country of origin due to natural
disasters. The definition of a refugee, enshrined in the 1951 Geneva Convention
(art. 1, lett. a, para. 2), contains no explicit reference to climate change. For this
reason, injuries resulting from disasters cannot be directly identified as a form
of persecution, an essential prerequisite for the recognition of international
protection. Despite this, UNHCR has recently published useful guidelines for the
assessment of applications for refugee status made by those forced to flee due
to the negative effects of climate change. The document recognizes that, in some
cases, victims of natural disasters may fall within the refugee definition of the
Geneva Convention.

This paper, therefore, after abriefintroduction on the phenomenon of climate
change-related migration, will analyze the causes of incompatibility between the
refugee definition and the status of those fleeing the consequences of climate
change. Finally, the aforementioned UNHCR guidelines will be examined in order
to understand when refugee status can be granted to victims of natural disasters.

2. Climate change-related migration: arapidly expanding phenomenon

Climate change represents one of the greatest challenges for the international
community. Data from the Intergovernmental Panel on Climate Change (IPCC)
describe a very serious situation that can no longer be ignored. Since the First
Assessment Report (1990), the IPCC has identified a causal link between
anthropogenic activities and climate change. > This acknowledgment had a
strong influence on the outcome of the United Nations Framework Convention

! Vincenzo Basile is a PhD student in International Law at the University of Naples ‘Orientale’,
email: vincenzo.basile96@gmail.com.

2 The full text of the reportis available at the following address: Intergovernmental Panel on Climate
Change (1990). First Assessment Report. https://www.ipcc.ch/site/assets/uploads/2018/03 /ipcc_
far_wg_I_full_report.pdf.
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on Climate Change (UNFCCC), adopted in the context of the 1992 Rio Conference.
In this sense, the UNFCCC codifies the scientific information contained in the
first IPCC report, identifying the negative effects of climate change as a ‘common
concern of humankind.® Furthermore, in providing a definition of ‘climate
change’, it states that it is caused by human activities (direct or indirect).* The
Fifth Assessment Report (2014) outlines a list of the main risks posed by climate
change,” which highlights a significant risk to the effective enjoyment of certain
basic human rights.® Subsequently, the 2015 Paris Agreement’ asks Parties to
consider their human rights obligations, with specific reference to migrants.? In
virtue of this, despite it does not provide for a specific human rights framework,
or provisions targeting the subjective legal situation of migrants, the Paris
Agreement recognizes the connection between climate change and human
rights® and how certain more vulnerable groups (listed in the Preamble) are
more exposed to some risks. In this regard, it is noteworthy how the concept of
‘vulnerability’ has been employed several times, both to express the need to offer

3 Preamble, UNFCCC.

4 Art. 1, para. 2, UNFCCC.
> ‘) Risk of death, injury, ill-health, or disrupted livelihoods in low-lying coastal zones and small
island developing states and other small islands, due to storm surges, coastal flooding, and sea
level rise; ii) Risk of severe ill-health and disrupted livelihoods for large urban populations due
to inland flooding in some regions; iii) Systemic risks due to extreme weather events leading to
breakdown of infrastructure networks and critical services such as electricity, water supply, and
health and emergency services; iv) Risk of mortality and morbidity during periods of extreme heat,
particularly for vulnerable urban populations and those working outdoors in urban or rural areas;
v) Risk of food insecurity and the breakdown of food systems linked to warming, drought, flooding,
and precipitation variability and extremes, particularly for poorer populations in urban and rural
settings; vi) Risk of loss of rural livelihoods and income due to insufficient access to drinking and
irrigation water and reduced agricultural productivity, particularly for farmers and pastoralists
with minimal capital in semi-arid regions; vii) Risk of loss of marine and coastal ecosystems,
biodiversity, and the ecosystem goods, functions, and services they provide for coastal livelihoods,
especially for fishing communities in the tropics and the Arctic; viii) Risk of loss of terrestrial
and inland water ecosystems, biodiversity, and the ecosystem goods, functions, and services they
provide for livelihoods’ (Intergovernmental Panel on Climate Change (2014). Fifth Assessment
Report. https://www.ipcc.ch/site /assets/uploads/2018/02 /WGIIAR5-PartA_FINAL.pdf).

In areportdated 15 January 2009, the Office of the United Nations High Commissioner for Human
Rights identifies five rights that are particularly affected by climate change: the right to life, the
right to adequate food, the right to safe drinking water, the right to self-determination and the right
to adequate housing (Report of the Office of the United Nations High Commissioner for Human Rights
on the Relationship between Climate Change and Human Rights, UN Doc A/HRC/10/61).

7 Conference of the Parties (COP), Decision 1/CP.21.

8 ‘Acknowledging that climate change is a common concern of humankind, Parties should, when
taking action to address climate change, respect, promote and consider their respective obligations
on human rights, the right to health, the rights of indigenous peoples, local communities, migrants,
children, persons with disabilities and people in vulnerable situations and the right to development,
as well as gender equality, empowerment of women and intergenerational equity’ (Preamble, Paris
Agreement).

9 Previously, Principles 1 and 5 of the Rio Declaration (1992) had already proposed to consider
problems related to the natural environment from an anthropocentric perspective (Marchisio, S.,
Cordini, G., Fois, P. (2017). Diritto Ambientale. Profili Internazionali, Europei e Comparati. Giappichelli
Editore, Torino, p. 15). Even earlier, Principle 1 of the Stockholm Declaration (1972) had valorised
this approach, considering the environment as an indispensable element for a dignified life.
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aid of various kinds to developing countries'® and to highlight the disadvantaged
situation of certain groups of individuals.'!

Undoubtedly, the consequences of climate change are particularly
burdensome for some States, which are already affected by a precarious
economic status, preventing them from enacting appropriate measures to adapt
to and mitigate the effects of climate change. Moreover, some of them are more
fragile due to their geographical location and the physical characteristics of their
territory. A clear example is that of the SIDS (Small Island Developing States),
island States with the sad appellation of ‘sinking islands’'> The Countries in
question, mainly concentrated in the Pacific area, are mostly located only one
meter above sea level. This condition results in extreme vulnerability to flooding,
extreme weather phenomena and, in the long term, to rising sea levels.

The Republic of Kiribati, which became known due to the recent decision
of the UN Human Rights Committee in the case of Teitiota v. New Zealand,*®
can be embedded in the aforementioned category. It is thanks to the appeal of
loane Teitota, in fact, the environmental degradation that Kiribati is subjected to
(which is increasingly affected by violent flooding, compromising the availability
of essential resources, and destroying homes) became known.

It is clear, therefore, how such phenomena are capable of threatening the
subsistence systems of some communities, especially if these are based on
traditional techniques of allocating resources. Then, as mentioned earlier, the
limited economic capacity of some countries prevents the adoption of efficient
measures to counter the effects of climate change. In the long term, there is a risk
that some countries may even disappear due to rising sea levels. In this sense, the
images of the Foreign Minister of Tuvalu, broadcast during COP 26 in Glasgow,
who provocatively delivers a speech with his legs submerged in water, testify to
an eloquent message.'*

Among other consequences, climate change is producing severe heat waves,
droughts, fires and an increase in the intensity and frequency of extreme weather
phenomena (floods, hurricanes, heavy rainfall, etc.). In this context, migration is
arational and, in some cases, a compulsory choice to be able to survive. By virtue
of this, it has been keenly observed that ‘mobility may best be characterized as a
form of adaptation to climate change’. *° If migration were indeed recognized as
a form of ‘adaptation’ to climate change, a virtuous governance of the migration
phenomenon could be triggered under the rules of the Paris Agreement.'® As of the

10 preamble; art. 6, para. 6; art. 7, parr. 2 and 6; art. 9, para. 4; art. 11, para. 1.

1 preamble, art. 7, parr. 5 and 9, lett. c.

12 Steffens, J. (2019). Climate Change Refugees in the Time of Sinking Islands. Vanderbilt Journal of
Transnational Law. vol. 52 (3), p. 731.

13 United Nations Human Rights Committee, Teitiota v. New Zealand, CCPR/C/127/D/2728/2016,
7 January 2020.

4 The Guardian (2021, November 8) Tuvalu minister to address Cop26 knee deep in water to
highlight climate crisis and sea level rise.

15 Steffens J. (2019). Climate Change Refugees in the Time of Sinking Islands, p. 736.

16 For example, reference can be made to all the norms that require developed Countries to provide
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present time, however, despite the fact that climate-change is a rapid expanding
reality, no conventional instrument specifically harnesses the protection of those
fleeing their country for reasons related to this phenomenon. Indeed, according
to estimates by the Internal Displacement Monitoring Centre (IDMC), for the
2008-2021 timeframe, new displacements?’ caused by environmental disasters
(floods, storms, earthquakes, fires, droughts, and others) would amount to
342.3 million,'® while those related to wars and violence would amount to
111.3 million.” For the year 2021, the number of displacements due to natural
disasters is 23.7 million and the total count of people displaced due to the same
cause is 5.9 million.?°

These statistics therefore describe a fairly well-established trend and call
for swift action by the international community. An initial recognition of this
situation came with the Global Compact for Safe, Orderly and Regular Migration
of 2018,%! adopted within the normative framework of the United Nations. The
purpose of this instrument is to enhance international governance of migration
by promoting good practices of cooperation between states. Objective no. 2 of
the Global Compact on Migration, entitled ‘Minimize the adverse drivers and
structural factors that compel people to leave their country of origin’, points to
climate change as one of the main drivers behind the contemporary migration
phenomenon.?? Although the Global Compact is not a binding instrument, it is
noteworthy that it recognizes a direct connection between climate change and
migration trends. The wish is that its recommendations, which urge states to
cooperate more in managing migration caused by climate change,® will be
heeded and lead to further developments at the conventional level.

The next paragraphs will be dedicated to the analysis of the 1951 Geneva
Convention and some recently published guidelines of the United Nations High
Commissioner for Refugees (UNHCR),?* to understand in which cases refugee

aid to poorer Countries. Whether migration would be recognized as a form of “adaptation”, the
former Countries may be required to give more assistance in relation to the migratory needs of
populations at risk. This is a not insignificant step, as art. 3 links the effective implementation of the
entire Agreement to the ability of developed Countries to help developing Countries.

17 The term ‘new displacement’ refers to the total count of movements, including all those cases
where an individual is forced to move several times (Internal Displacement Monitoring Centre.
}118ttps: //www.internal-displacement.org/database/displacement-data).

Ibid.

19 bid.

20 Ibid.
2L Global Compact for Safe, Orderly and Regular Migration, A/RES/73/195, 10 December 2018.
22 Objective no. 2, para. 18, lett. b, Global Compact for Safe, Orderly and Regular Migration.

> In detail, the Parties are asked to: comply with international forecasts on sustainable
development (objective no. 2, para. 18, lett. a); facilitate the exchange of data and information on
migration, in order to understand and predict flows, with specific reference to those caused by
natural disasters and the effects of climate change (objective no. 2, para. 18, lett. h); develop climate
change adaptation and resilience plans, with the aim of enabling individuals to remain in their
country of origin (objective no. 2, para. 18, lett. i); create legal channels of access for all those
fleeing the consequences of climate change, including through the issuance of residence permits
gobjective no. 5, para. 21, lett. h).

4 United Nations High Commissioner for Refugees (2020). Legal considerations regarding claims
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status can be granted to those who are forced to leave their country due to
environmental catastrophes caused by climate change.

3. The 1951 Geneva Convention and the problems with the refugee
definition

The Geneva Convention Relating to the Status of Refugees does not contain
provisions that specifically address those fleeing their country for reasons related
to climate change. This is because climate change was not in a high position on
the political agenda of States when it was adopted. Similarly, the conventional
instruments concluded at that time, were concerned with protecting individuals
in the context of ‘man-made disasters’? i.e. conflict, persecution and violence
of various kinds. For this reason, the refugee definition enshrined in the Geneva
Convention (art. 1, lett. a, para. 2) makes no explicit reference to climate change.
This means that the latter, per se, cannot constitute a valid ground to justify an
application for recognition of international protection.

To be precise, there are two profiles of incompatibility between the refugee
definition and the position of those fleeing their country due to a calamitous event.
First, climate change is not included among the five conventional grounds (race,
religion, citizenship, membership of a particular social group, and political opinion)
designed to identify an act of persecution. By virtue of this absence, an application
for refugee status cannot be justified merely on the basis of a natural disaster.

Then, the situation in question lacks an essential objective requirement, the
presence of a ‘persecutor’ (State actors or non-state actor), i.e. a human agency
that has materially committed the injury. On the other hand, it would in any
case be difficult to prove that a given climate change episode was caused by a
certain action of one State, or a set of actions of the latter. It should be noted that
climate change is the result of countless conducts, carried out by all States of the
international community. Therefore, proving the responsibility of a particular
State is not always an easy task.

Likewise, it is not possible to identify the ‘persecutor’ with the entire
international community on the basis that all States are responsible for climate
change. In fact, there is a high probability that the victim will seek refuge in a
developed country, i.e. one of the major perpetrators of climate change. Thus,
a contradiction in terms would arise, since the ‘persecutor’ and the host State
would be the same subject.?® Consequently, this hypothesis seems at odds with
the text and the aims pursued by the Geneva Convention.

for international protection made in the context of the adverse effects of climate change and disasters.
https://www.refworld.org/docid/5f75f2734.html

= Castiglione, M. (2020). La Decisione del Comitato ONU dei Diritti Umani nel caso Teitiota c. Nuova
Zelanda. Dal divieto di respingimento dei migranti ambientali al riconoscimento della categoria dei
rifugiati ambientali?. ADiM Blog (www.adimblog.com).

26 McAdam, J. (2021): Displacement in the Context of Climate Change and Disasters. The Oxford
Handbook of International Refugee Law (edited by Costello, C., Foster, M., McAdam, ].), Oxford
University Press, p. 836.
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In light of this, the terms ‘environmental refugee’ or ‘climate refugee’ are
improper from a legal point of view, as victims of an environmental disaster do
not automatically qualify as refugees under the Geneva Convention. Furthermore,
from an ethical point of view, it may be inappropriate to use the term ‘refugee’ to
refer to a person who hasbeen forced to flee his Country because of environmental
degradation. SIDS themselves have denounced its inappropriateness, recognizing
that ‘many islanders accept the likelihood of moving due to climate change, but
do not wish to be labelled as refugees’?’” The UNHCR, too, has rejected the term
‘climate refugee’ precisely because it contradicts the provisions of the Geneva
Convention. Instead, it preferred to speak of ‘persons displaced in the context of
disasters and climate change’?®

Although the subjective legal situation of such individuals does not directly
fall within the refugee definition, in some cases there may be favorable conditions
for the recognition of international protection. The UNHCR itself has commented
on this point, providing guidance to clarify how the norms of International
Refugee Law should be applied in the context of climate change.

4. The 2020 UNHCR guidelines

Recently, in order to help policy makers and legal practitioners, UNHCR
published guidelines clarifying how to properly assess applications for refugee
status, submitted by individuals displaced by climate change and environmental
disasters.

Firstly, the document begins by acknowledging that the ‘climate change and
disasters are impacting the lives of millions of people across the globe, and forcing
many people to leave their homes, including in some cases to cross international
borders.? Furthermore, recalling the decision in the Teitiota case, it admits that
the effects of climate change can affect the enjoyment of human rights. This is
due to the fact that natural disasters severely disrupt public order in affected
Countries and threaten the availability of essential resources (inter alia, water
and food), especially in contexts characterized by pre-existing conditions of
vulnerability.*°

Regarding the application of the Geneva Convention standards, attention
should be paid to how climate change interacts with other drivers, forcing
individuals to leave their country of origin. In fact, natural disasters could further
reinforce the claim underlying the demands for the recognition of international
protection. For this reason, it is more correct to state that ‘refugee law should

27 Steffens J., Climate Change Refugees in the Time of Sinking Islands. p. 739.

28 United Nations High Commissioner for Refugees. Esistono i “rifugiati climatici”?. https://www.
unhcr.org/it/risorse/carta-di-roma/fact-checking/esistono-i-rifugiati-climatici/.

2 United Nations High Commissioner for Refugees (2020). Legal considerations regarding claims
for international protection made in the context of the adverse effects of climate change and disasters.

1
% Ibid.
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not automatically be dismissed when climate change or disasters play a role’3!
Moreover, climate change could weaken the status quo, facilitating the emergence
of situations of persecution and marginalization of certain individuals (or
groups).

In this sense, UNHCR affirms the importance of not focusing solely on
climate change or natural disasters to justify an application for refugee status.
This kind of approach warns the UN agency, ‘might fail to recognize the social
and political characteristics of the effects of climate change or the impacts of
disaster or their interaction with other drivers of displacement’?? Indeed, it
should not be forgotten that the purpose of the Geneva Convention is to protect
‘political refugees’. For this reason, it is necessary to analyze how climate change
interacts with other political and social elements in order to be able to identify
‘persecution’ within the meaning of article 1, lett. a, para. 2 of the Convention.

Therefore, all applications for refugee status will be considered well-founded
where climate change has exacerbated an act of persecution that already existed
prior to the calamitous event. Claims will be further strengthened if the victims of
persecution belong to vulnerable groups (women, children, the elderly, persons
with disabilities, minorities, indigenous peoples, and inhabitants of rural areas
who rely on natural resources for their subsistence).

Secondly, persecution can be claimed if, after a natural disaster, certain
individuals are denied humanitarian assistance or are ‘targeted for undertaking
disaster-relief work’3* The same applies in all cases where there is an unequal
distribution of resources, burdening a certain category of people, or unequal
treatment with regard to evacuation procedures.* Clearly, refugee status may be
granted to anyone who has been persecuted on the basis of one of the five Geneva
Conventions grounds, regardless of whether a natural disaster has occurred.

The UNHCR guidelines go even further,admitting the possibility that the act of
persecutionisrelevantwhenever the state ‘fails to establish appropriate measures
for preventing disasters whereby a particular population is disproportionately
affected’?® Consequently, even omissive conduct may be capable of constituting
persecution. Similarly, where a State deliberately destroys the environment
and its resources in order to create harm to certain individuals, or intentionally
fails to implement policies to combat environmental degradation in order to
oppress certain people, international protection must be recognized.?” Moreover,

31 McAdam, J. (2021): Displacement in the Context of Climate Change and Disasters. p. 835.
32 United Nations High Commissioner for Refugees (2020). Legal considerations regarding claims
for international protection made in the context of the adverse effects of climate change and disasters.

g). 3.
3 Ibid, p. 5.
2‘5‘ McAdam, J. (2021): Displacement in the Context of Climate Change and Disasters. p. 836.
Ibid.
36 United Nations High Commissioner for Refugees (2020). Legal considerations regarding claims
for international protection made in the context of the adverse effects of climate change and disasters.

. 6.
b Ibid.
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in the writer’s opinion, by virtue of the precautionary principle (enshrined in
art. 3, para. 3 of the UNFCCC)?® and what is suggested by the UNHCR guidelines,
international protection could also be granted to those who risk suffering harm
from a slow onset natural event. If, in fact, the omissive conduct of a State, which
facilitates the occurrence of a sudden environmental catastrophe (sudden onset
event), can constitute a form of persecution, the same should apply to a slow
onset event. Think, for example, of the hypothesis in which a certain omissive
conduct of a State, in the long term, produces a drought phenomenon only in a
certain area of its territory, creating an unbearable prejudice against a certain
part of the population.

As mentioned earlier, the precautionary principle, enshrined in an
instrument that is binding for the majority of the States (the UNFCCC), obliges
Parties to take measures to prevent irreversible damage to the environment,
even in the absence of scientific certainty. Thus, the synergy of norms belonging
to two different regimes of International Law (International Refugee Law and
International Climate Law) could lead to a further strengthening of obligations to
grant refugee status to those fleeing the effects of climate change.

4.1. Regional instruments: the 1964 OAU Refugee Convention and the 1984
Cartagena Declaration

Along with the standards of the Geneva Convention, the UNHCR guidelines
consider a number of regional instruments that expand the refugee definition.
Specifically, these are the 1969 African Refugee Convention,* adopted within the
normative framework of the Organization for African Unity (now African Union)
and the 1984 Cartagena Declaration,*’ concluded by countries belonging to the
Organization of American States (OAS).

Both instruments introduce the concept of ‘serious disturbance of public
order,* element that allows the recognition of refugee status.

In this regard, the UNHCR has tried to provide a definition of ‘serious

38 “The Parties should take precautionary measures to anticipate, prevent or minimize the causes
of climate change and mitigate its adverse effects. Where there are threats of serious or irreversible
damage, lack of full scientific certainty should not be used as a reason for postponing such measures,
taking into account that policies and measures to deal with climate change should be cost-effective
so as to ensure global benefits at the lowest possible cost. To achieve this, such policies and
measures should take into account different socio-economic contexts, be comprehensive, cover
all relevant sources, sinks and reservoirs of greenhouse gases and adaptation, and comprise all
economic sectors. Efforts to address climate change may be carried out cooperatively by interested
Parties” (art. 3, para. 3, UNFCCC).

39 0AU Convention Governing the Specific Aspects of Refugee Problems in Africa, 10 September 1969,
1001 UNTS.

40 Cartagena Declaration on Refugees, Colloquium on the International Protection of Refugees in
Central America, Mexico and Panama, 22 November 1984, www.refworld.org/docid/3ae6b36ec.
html.

4l The OAU Convention speaks of “events seriously disturb- ing public order” (art. I, para. 2),
whereas the Cartagena Declaration refers to “other circumstances which have seriously disturbed
public order” (conclusion 1], para. 3).
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disturbance of public order, as the two instruments do not contain any
information useful for its identification. The concept of ‘public order’, declined
from a humanitarian perspective (pursued by the OAU Convention and the OAS
Declaration), includes the different levels of activity of a State (administrative,
social, political, and moral), which are indispensable for its functioning and to
ensure respect for the rule of law and human dignity ‘to such an extent that the
life, security and freedom of people are protected’ **. The ‘disturbance of public
order’ occurs, precisely, when the normal functioning of a State is affected, to a
greater or lesser extent.*

According to the definitions enshrined in the OAU Convention and the
Cartagena Declaration, an individual, in order to be recognized as a refugee, must
have been forced to leave his or her place of habitual residence to seek refuge
in another Country. As has already been argued in the course of this discussion,
climate change and its effects can produce a serious detriment to the exercise
of certain human rights. However, for international protection to be recognized
(under the two aforementioned legal instruments), it is essential that ‘climate
change or adisaster must have an effect or impact on the person’s place of habitual
residence and compel or force the person to leave their country, i.e. it must have
put the person at risk of serious harm’** Consequently, even if a calamitous event
disrupts the public order of a certain State, in order to recognize the refugee
status, it must substantially hinder the enjoyment of human rights to such an
extent to force an individual to flee his or her country.

Finally, another necessary condition is that the State of origin is unwilling or
unable to take measures to mitigate the consequences of the ‘serious disturbance
of public order’ *.

4.2. The principle of non-refoulement

In addition to temporary protection mechanisms, the Guidelines list the
principle of non-refoulement and the norms of international human rights law
among the forms of complementary protection to refugee status.*® As the UNHCR
rightly notes, the prohibition of refoulement may come to the fore in connection
with the consequences of climate change, as return to the Country of origin
could lead to violations of the right to life and of the prohibition of torture and
inhuman and degrading treatment.*” For the purposes of this analysis, it is worth

noting that non-refoulement is highly recognized as norm of customary law. This
42 United Nations High Commissioner for Refugees (2020). Legal considerations regarding claims
for international protection made in the context of the adverse effects of climate change and disasters.

.9.
% According to UNHCR, severity should be identified on a case-by-case basis, taking into account
ﬁle nature, duration and consequences of the event (Ibid.).

Ibid.

5 Ibid, pp. 9-10.
46 Ibid, pp. 10-11.
47 The document refers to articles 6 (right to life) and 7 (prohibition of torture and inhuman and
degrading treatment) of the 1966 UN Covenant on Civil and Political Rights.
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means that its scope goes beyond the provisions of the Geneva Convention*®
and the obligations associated with it come into play whenever an individual, if
rejected in another Country, would risk a breach of his or her right to life or of the
prohibition of torture and inhuman and degrading treatment.*

In this sense, reference can be made to the recent decision in Teititota v. New
Zealand,*’ in which the UN Human Rights Committee admitted the possibility
that climate change triggers obligations related to the prohibition of refoulement
when rights protected by articles 6 and 7 of the UN Covenant on Civil and Political
Rights are threatened. Although the Committee did not find a violation of one of
these rights, this pronouncement is important precisely because it warns States
about the possibility of climate change triggering non-refoulement.

Therefore, on the basis of what has been suggested by the UNHCR and the UN
Human Rights Committee, the prohibition of refoulement can indeed represent a
form of complementary protection (when the requirements to grant the refugee
status are lacking) in favor of people forced to flee the consequences of climate
change.

5. Conclusions

The phenomenon of migration related to environmental degradation is an
undeniable reality, officially recognized by the UNHCR. Although the Geneva
Convention’s definition of refugee (Art. 1, lett. a, para. 1) does not include climate
change as one of the five grounds on which the act of persecution must be based,
refugee status is not something to be excluded a priori.

In this sense, the 2020 UNHCR guidelines state the need to focus on the
political and social consequences of climate change. Natural disasters are both
capable of exacerbating existing situations and of undermining public order,
thus facilitating the emergence of a climate of oppression and marginalization
for certain categories of individuals. Consequently, natural disasters can even
strengthen the claim underlying the demand for the recognition of international
protection.

In other words, one must focus on how climate change interacts with other
drivers of migration (conflict, economic instability, political weakness, etc.) in

48 Art, 33, para. 1, Geneva Convention.

4 For further discussion on the customary nature of the principle of non-refoulement, see the
following work: Pustorino, P. (2019). Lezioni di tutela Internazionale dei diritti umani. Cacucci
Editore, Bari, p. 176.

% The scientific literature on this subject is particularly dense. By way of example, the following
contributions can be consulted: Bergova, 1. (2019). Environmental Migration and Asylum: loane
Teitiota v. New Zealand. Justice System Journal, vol. 42 (2), pp. 222-224; Bhardwaj, C. (2021). loane
Teitiota v New Zealand (advance unedited version), CCPR/C/127/D/2728/2016, UN Human Rights
Committee (HRC), 7 January 2020. Environmental Law Review, vol. 23 (3), pp. 263-271; Brambilla,
A., Castiglione, M. (2020). Migranti ambientali e divieto di respingimento. Questione Giustizia (Www.
questionegiustizia.it); Castiglione, M. (2020). La Decisione del Comitato ONU dei Diritti Umani nel
caso Teitiota c. Nuova Zelanda. Dal divieto di respingimento dei migranti ambientali al riconoscimento
della categoria dei rifugiati ambientali?. ADiM Blog (www.adimblog.com).
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order to be able to identify persecution based on one of Geneva’s five conventional
grounds (race, religion, citizenship, membership of a particular social group and
political opinion).

In some cases, the recognition of international protection may be more
direct, by virtue of the broadening of the refugee definition proposed by the
OAU Convention and the Cartagena Declaration. Indeed, these two instruments
provide that refugee status is recognizable to all those who have fled their country
of origin following a ‘serious disturbance of public order’. It is essential, however,
that the natural disaster in question significantly hindered the exercise of human
rights (not just the disruption of the status quo) and that the State of origin proved
unable or unwilling to put in place measures to counter the consequences of that
phenomenon.

Finally, as confirmed by the recent ruling in Teitota v. New Zealand, the
UNHCR has recognized that obligations related to the prohibition of refoulement
may also apply in relation to natural disasters. All that remains, therefore, is to
wait and hope that the indications provided by the UNHCR will be taken into
account by policymakers and legal practitioners, so that international protection
will be granted to all those entitled to it.
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THE MIGRANT CRISIS AND THE VIOLATION OF RIGHTS GUARANTEED
UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS

ELENA MAKSIMOVA!

Abstract: The European Convention on Human Rights is fundamental in
guaranteeing human rights and freedoms on European soil. The Republic of North
Macedonia, as its signatory, is obliged to respect and implement the provisions of the
Convention towards all those who will find themselves on its territory, as foreseen by the
Convention. However, due to the migration crisis and the challenges that came with it,
North Macedonia found itself in difficulties when it comes to full implementation of the
Convention goals. Therefore, the essay will focus on the challenges that the country faced
during the migration crisis, that undermined the fulfilment of the country’s obligations
towards the Convention, brining into question the respect of human rights and freedoms

of the persons who transited the country during the crisis.

MUTI'PAHTCKATA KPU3A U IIOBPEJATA HA ITPABATA 3ATAPAHTUPAHU
BO EBPIICKATA KOHBEHIIU]JA 3A YOBEKOBHU ITPABA

EJIEHA MAKCUMOBA?

Peny6sinka CeBepHa Make/loHMja KakKo MOTHHUCHHWYKA Ha EBporckarta
KOHBeHI|[ja 3a YOBEKOBHU IIpaBa e J0/KHa Jja I'M 0YUTYBa YOBEKOBHTE NpaBa
U c060a4 npeaBUieHU co KonBennujara. Cenak, Bo 1epUOOT 10 U3OUBAKETO
Ha MUTpaHTCKaTa Kpusa Bo 2015 roguHa /1o AeHec, o/l CTpaHa Ha HEBJIAJAUHU
OpraHM3aluy WK 0/ JIOKa/IHA I0JIMLMja peruCTPUPAHU Ce MHOTY IPeKPILyBaba
WJIM HABOJIHU NIpeKpllyBakba Ha IpaBaTa Ha MUTPAHTHUTe U 6apaTe/uTe Ha a3uJl.
Ha npumep, HeB/1aZJMHUTE OPTaHU3aL MU KAKO AMHECTH UHTEePHeLIeHeJ I 3aeJHO
CO JIOKa/IHAaTa HeBJaJiuHa opraHusauuja Jleruc Bo 2015 rojguHa ro ocyjuja
KpILEeHheTO Ha YOBEKOBUTE NpaBa U WJIEraJHOTO 3aJpXKyBatbe Ha MUTPAHTUTE
mTo ce cayduja Bo [IpudaTHUOT neHTap 3a crpaHiu ,['azu ba6a“ Bo CeBepHa
MakegoHuja. [Jpyru enu3oAu Ha IpeKpllyBake Ha OCHOBHUTE YOBEKOBU IpaBa
npujaBeHu oJ, BenrpaZickMoT LieHTap 3a YOBEKOBM IpaBa U MakeJJOHCKOTO
3[py’keHMe Ha MJajy NpaBHULM co nmojgpuika of, Oxkcdam, 360opyBaaT 3a
HeJlerajiHa JlelopTalija U HAaCUJIHU TypKaka Ha MUTPAHTU KOU ce CIy4yuJie BO
3eMjUTe 0K 6a/IKaHCKaTa pyTa, Mel'y kou U CeBepHa Make/j0HUja, KaZie 1ITO
Jp>kaBHUTe QYHKLHUOHEPHU He [103BOJIyBaa IpHUCTal A0 NpoLefypUTe 3a a3uj
Ha OHHe KoM bGapaaT MelfyHapo/iHa 3allITUTA U HE3AaKOHCKHU ynoTpebuja cuia u
HaCUJICTBO BpP3 HUB.

! Elena Maksimova is Assistant professor at the Faculty of Law, University Goce Delchev - Shtip,
email: elena.ivanova@ugd.edu.mk.
2 Ejlena MaKCHMOBa € JIOLeHT Ha [IpaBen ¢akyarer npu YHusepsuret ,lone Jemue” - lltum,
email: elena.ivanova@ugd.edu.mk.




ELENA MAKSIMOVA

Ho, na noyHeme co pex. KonHeHUoT BJe3 Bo 3eMjuTe Ha EBponckara YHuja
3a BpeMe Ha MUI'PaHTCKaTa KpH3a, HajuecTo ce OJiBMBalle NpeKy 6ajKaHCKaTa
pyTa (Kako HajmoroHa 3a NpeMuH, reorpadcKku rjieZlaHo) ¥ 3Hayellle Tpacupambe
naT HU3 3eMjaTa, Koe CEPUO3HO I'0 NpeJU3BUKA NOCTOJHUOT NpPaBeH CUCTEM.
[la, kKaKko U MHOTY eBpOIICKM 3eMjH, U MaKeJjoHHM]ja ce COOYH CO TELUIKOTHUU BO
06e36e/1lyBalmheTO 3allITUTA HA OCHOBHUTE YOBEKOBU TPaBa U cJI060/1 Ha TullaTa
KOM Ce HajJl0a Ha TepuUTOopUjaTa Bo Toj nepuo/. HensbexxHo, ce oTBOpUja MHOTY
npallamba 3a MOXXHHU NPeKpIlyBaka Ha OCHOBHUTE YOBEKOBH I1paBa U 1060/ H.
Ho, HajuecTo THe ocTaHyBaa 6e3 HUKaKBa MpoLeypa UM pelleHre, HajMHOTYy
nopajy Toa IUTO JiyfeTO KOW TpaH3WTHpaaT He cakaaT Jila Ce BKJIy4YaT BO
HeLUTO IITO 61 I'M Bp3yBaJIo 3a HalllaTa TEPUTOPHja MOLOJII0 0F, MUHUMAJIHOTO
noTpebHO, KAKO KpMBHUYEH IIPOr'OH UJIM OUJI0 KaKBa IpaBHA U aIMUHUCTPATHBHA
nocramnka. ¥ nokpaj Muc/jemeTo Ha JIOKaJIHOTO HacesleHUe JleKa NPUJIUBOT Ha
MUTPaHTU Ke ce COCTOM IJIaBHO oJ, 6apaTesid Ha a3uJl KOU NpeTeHJUpaaT Ja
OCTaHaT Ha HalllaTa TepUTopHUja (Koe CBOeBpeMeHO NpeJU3BHUKa JlaBUHA I'OBOP
Ha OoMpasa), MUTPAHTHUTe U OerajuiyTe ce 06u/j0a Jja ocTaHAaT Bo MakenoHuja
IITO € MOXKHO MOKpPAaTKo, [ypu U IO LieHa jAa 6UAaT KPTBU HAa OpraHU3UPaAHU
KPUMUHAJHU TpPyNu KOM BpLIAT KpUyMuapewke MUIPaHTU WJIM TpProBuja
co Jiyfe. 3ropa Ha TOa, AYPU U Kora Oellle MOBeKe 0/ jaCHO JieKa Ce XPTBU Ha
TProBuja co Jyfe, HUBHaTa He3aWHTEePEeCUPAHOCT 3a COPabOTKa CO BJIACTUTE I'0
CBeJle KpPUBHUYHOTO [leJI0 Ha KpUyMyapeklke MUTPAaHTU UJIM BOONIUTO He belle
NoBeJleHa KpUBHUYHA [IOCTAIIKa [10pa/iv HeJJOCTaTOK Ha Jj0Ka3u. Tue elHOCTAaBHO
Gea »KeJIHU Jla CTUTHAT /10 3eMjuTe Ha EY.

HopMasnHo, HuUIITO He TIo0 onpaBJyBa 3aHeMapyBawmeTo  WJH
HENOYMTYBakheTO Ha OCHOBHUTE YOBEKOBU IpaBa U CJ10060JU Ha OHUE IITO
MuHyBaJse. Mako Make/ZijoHMja e rJIaBHO TpaH3UTHA 3eMja, Taa Mopa Ja T'd
IIOYUTYBa OBHe [IpaBa UCTO KaKO U CeKoja Apyra 3eMja LITO ce 06Bp3asia co HU3a
Melf'yHapoAHU JoKyMeHTH.? [JlejaHo HU3 npu3MaTa Ha EBponckaTa KoHBeHLHja
3a YOBEKOBHUTE MpaBa, HU3 [OJAUHUTE HA MUIPAHTCKaTa Kpu3a JeTeKTHpaHa e
HEeKOJIKyYKpaTHa BUoJIal{ja Ha HEKOJIKY 4/eHOoBU o/, KoHBeHIMjaTa:

YneHnor 2 ox KonBeHuujaTa ro rapaHTUpa NpaBOTO Ha KUBOT. Bo Taa
Hacoka e U wieHoT 10 of YcraBoT Ha Peny6iuka Makegonuja. [losutrBHaTa
00BpCKa Koja IpoursJieryBa OTTaMy 3a Jp:KaBaTa e Jleka Tpeba Jja I'u npe3eMe
CUTe HEeONXOJHU MepKU 3a Ja 0 3alUTUTU OBa INpaBO M Ha OHUE KOU
TpaH3UTHpaaT HU3 TepuTopujaTa. Ho, cepuja Ha HacTaHU KOU ce CJy4dHja

? 3eMjaTa e MOTNMCHUYKA HA rOJIeM 6pPoj MefyHAapOAHH MHCTPYMEHTH 3a YOBEKOBH MPaBa, KaKo
IITO ce YHMBep3a/HaTa JeK/japalidja 3a 4OBEKOBM INpaBa, MeryHapojHaTa KOHBEHLHja 3a
eJIUMHUHAIMja Ha cuTe POpMH Ha pacHa AUCKpUMHUHaIMWja, KoHBeHIMjaTa 3a eJlMMUHALMja HA
cuTe $opMHU Ha JUCKPUMUHALMja Bp3 )keHUTe, KOHBeHILIMjaTa 3a TpaBaTa Ha AieTeTo, EBponckaTa
KOHBEHIIHja 3a 3alITHTa HAa YOBEKOBUTE IIpaBa M OCHOBHUTe ¢/10604H, [lekapalyjaTa 3a npaBaTta
Ha JeTreTo, EBpomnckaTta conujajsiHa moBesba, MeryHapoaHaTa KOHBEHI[Mja 3a rpalfaHCKH U
NOJIMTUYKU NpaBa, PaKyJTaTUBHUOT NIPOTOKOJ Ha MelyHaposHaTa KoHBeHIMja 3a rparaHcKu
Y TOJIMTHUYKH NpaBa, MefyHapoJHa KOHBEHIIMja 32 €KOHOMCKH, COLIMja/IHA U KYJITYPHH IIpaBa,
KoHBeHIHja NPOTUB TOPTYpa U APYyro CypoBO, HEYOBEYKO WJIM MOHMKYBAUKO [TOCTaNyBakbe WU
Ka3HyBamwe U JpYyru.
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0Cco6eHO NpU NPBUOT GpaH Ha MUIpaLUCKaTa KpHU3a, YKa)KyBaa Ha CEPUO3HO
IpeKplIyBake Ha UCIIOJIHYBakbeTO Ha OBaa 06BPCKa 0/ CTpaHa Ha Jp:kaBaTa. Bo
TekoT Ha 2014 roauHa u ce’ 1o jyau 2015 roauna, Peny6iuka MakejoHuja He
UM JJ03BOJIyBallle KOPUCTEHE jaBeH NIPeB03 Ha UjleraJHUTe MUTpaHTU. THe Gea
IpUHY/JYEeHH /ia NellayaT HU3 JAp)KaBaTa 3a Ja CTUrHat Ao Peny6usinka Cp6uja
caelljku ru xejae3HuykuTe npyru. Ha 24 anpuna 2015 roauHa Bo3 ycMpTu 14
Gerasiy, HajManky 6 manoseTHu. Jlo maj 2015 roguHa, HajManky 29 Geraanu
M MUTPAHTU r'o 3arybuja *XUBOTOT, BKJIYUyBajKu 0ebOUIba, Aela U KeHdu. Bo
2018 roguHa, 6erasen oa Upak noxuBea CTPYeH yaap Ha npyraTa Bo ['eBresivja
U ce 37061 CO TeLIKM U3TOPEeHHULHU MO0 Les]oTOo Teso. Mako 6GUs IpeHeceH BO
6osiHMIA BOo CKoTlje, HAGP30 6UJI MYIITEH CO TEUIKK PAHU 110 TEJOTO U OJiHECEH
Bo KammoT Bo Ta6aHoBIe. [lopaau 60JIKU U KpBapewe BeHAll 61 npedpJieH
BO 6osiHMLaTa Bo KyMaHOBO Kajie JiekapuTe o6uJ/e Jja ro IpuMaT CO U3roBop
JleKka 6osiHMLaTa Bo CKollje e 0ATOBOPHA 32 HETOBOTO JIEKyBakbe, 110 IITO OUJI
BpaTeH BO TPaH3UTHUOT KaMIl. [lo Hekoe BpeMe 6UJ1 NpUMeH BO GOJIHULA, Kajie
IIITO OCTaHaJI JeceT AeHa.*

Kosiky 3a uiycTpauuja, ciopes nojaTondTe Ha MaKeJOHCKATa MOJINUIIH]a,
on kpajoT Ha 2014 roauHa A0 centeMBpu 2020 rojHa *KUBOTOT ro 3aryousie 39
MUrpaHTU. HajrosieM fies1 o MUTpaHTUTe o 3arybusie })kMBOTOT BO »KeJIe3HUYKU
HecpekH - 30, neTMUHA MUTPAHTH BO COOOpaKajHU HE3roy NMPeJU3BUKAHU O]
BO3a4yd KpUyM4yapH, TpojlLia ce yAaBuJje NIpu o6ugoT Aa ja npeMuHaT CyBa Peka
Kaj reBreJIMCKOTO cesio MOMH, a eJHO IMLe 6€3 3HalM Ha )XUBOT OUJI0 IPOHAjleHO
BO IIpOBaJivja NOKpaj aBTonaTtoT YoBo. Ho, HeBaguHaTa opranusanuja Jleruc
cMeTa JieKa Taa 6pojka e MHOr'y morojiema.’

Ynenor 3 ox KonBeHuujaTa ro IWITUTH YOBEKOT O0Jf HEXyMaH U
JlerpaZiupaykyd TpeTMaH WJIM Ka3HyBaibe, LITO BIPOYEM IO MPaBU U CAMUOT
YcraB. CToTULM 6erajuyd U MUTPaHTU Gea KPTBU Ha BOOPYKEeHU I'pabexu o
rpynyd MaKeJOHCKU rpafaHd KOHU ja 3JI0yloTpebyBaaT cBojaTa PaHJMUBOCT, a
MHOI'YMHMHa 6ea NpUAPYKYBaHU o/, liBeplLepU. Kako cBejoLu Bo Bue ciyyay,
MUTpPaHTUTe Oea mpakaHu Bo [IpudaTHUOT LieHTap 3a cTpaHIU - ['a3u baba,
IITO HaJIMKyBallle Ha IPUTBOP 6e3 IO0CTOeYKH NIMCMEH aKT 10 HEro, HEMOXKHOCT
3a MoJIHeCyBamwe Hapame 3a a3uJi, NpeHaTpynaHocT of okouay 300%, TpouHu
YCJIOBH 3a KUBeeke, HEMOKHOCT 33 KpaTKH NPOLIeTKU Ha OTBOPeHO, 3abpaHa
3a KOMYHMKall{dja CO HaJBOPELIHWOT CBeT, HePYHKIIMOHAJHOCT Ha KyjHaTa
U TOAJeTOT, HEeCcOOJBETHHM MeJULMHCKU YCJAyruTe W 3aJpKyBameTO Ha
MaJIoJIETHULIUTE 3aeJJHO CO Bo3pacHUTe. TpeTMaH U yCc/0BU KOU ce eJHAKBHU Ha
HEYOBEUYKU U NOHMXKYBAayKM TpPeTMaH W 3HadyaT JUPEKTHO MpeKplIyBakbe Ha
N0o3WTHBHATa 06BpcKa Ha uieH 3 o KoHBeHIMjaTa 3a Ap:kaBaTa. Bo nepuojoTt
Ha MUTpalMcKaTa Kpu3a AUpPeKTHU Hab/bylyBadu oJ, HeBJIaJMHU OpraHU3alu

4 Help on the route “Annual Report For 2018. Refugee Rights, Migrants and Asylum Seekers in The
Republic of Macedonia”, The Helsinki Committee for Human Rights of the Republic of Macedonia,
2018 pg. 17

> https://mk.voanews.com/a/5684588.html




ELENA MAKSIMOVA

yKa)KyBaa Ha CJlyyau Ha HeXyMaHO II0CTallyBake KOH 6erajuuTe of, CTpaHa Ha
HNOJIMLUCKHU CAYKOEHULM KOU yIIoTpebuie NpeKyMepHa U HeollpaBJaHa cuJa U
NPUCUJIHU MEPKH, KaKO U COJI3aBel] ¥ IIOK 60MOU BO 06UUTE 32 CIIpeyyBake Ha
MUTpPaHTUTe U berajyuTe Ja ja IpeMUHAT rpaHULATa.

Ynenot 4 ox EKYIl npeaBuayBa amncosiyTHa 3abpaHa 3a CEKAKOB 06JIMK
Ha pOIICTBO M IpUHYJAHaA paboTa (ucto ¥ 4will of YcraBoT Ha Peny6uivka
Makenonuja). Ha 5 anpu 2015 roauHa, 6putaHckuot MmeauyM Kanasn 4 (News 4
News) 06jaBu BU/ie0 3a 03/10T/IaceHaTa Kyka Bo cesioTo BakcuHile, KymaHoBcKo,
KaZle WITO CTOTHULM Oerajlu ce JpXaT KaKo 3aJ0KHULU OJ IlIBeplepcKa
rpyna.® BoopyxeHa rpyna u3Hy/yBaJa napu oJ 6erajnure U ' IpuHyAyBaia
Jla paboTraT 3a Ja I'M OywWwTaT Ja o Npojo/okaT MaToOT KOH 3eMjuTe Ha EY.
Jlunara 6ea Jp:KeHU BO HENOJHOCJAMBU U HeXyMaHHU YCJI0BU. MakeJOHCKUTeE
HOJIMLMCKH CIAY»KOHU AypHU 1o 6 JleHa oJi 06jaByBameTO Ha CTOpHjaTa perupaa
3a Aa ru ucrpaxat HaBogute. Cnopes MBP, npoHajaenu ce 128 MurpanTu Kou
ce KpueJie BO KyKUTe BO CeJIOTO U NIPUBEJIEHH Ce NT0BeKe JiMlla OCOMHUYEHH 3a
KpUuyM4Yapemwe, Mel'y KOU U eJleH NMOJIMLUCKHU cayx6eHHuK.” Cenak, Hako He ce
paboTH 3a U3JI0JIMPAH CJlyyaj, HUTY OHa Koe cjejelle BO MepUOAO0T CO CAUYHO
CLleHapHo He Gellle COOZBETHO HABPEMEHO pellaBaHo.

3abesiex/IMBa e U HEKOJIKYKpaTHa BUoJal[kja Ha ywieHOT 8 o7 KoHBeHIIMjaTa.
UYnenot 8 ox EKYII npeaBuyBa fAeKa ceKoj MMa MpaBoO HA IPUBATEH U CEMeeH
’KUBOT, 6€3 HUKAKBO Melllalhe Ha Jip:KaBaTa BO OCTBApPyBameTO Ha OBa MpaBo.?
[IpBo, Bo [IpudaTHUOT LieHTap 3a cTpaHiu ,['a3u baba“ umaiiie npeHaTpynaHocT
071,300 % - kanmauuTeT of okoJy 120 nersia, aBo 2015 roguHa 6a cMeCTEHU OKOJIY
370 6erasniu Kou O6uJie 33/Ip>KaHU BO BpeMeTpaeke oJi 7 Mecelld. YCJI0BUTe 3a
CMeCTyBame€ Mak 6ea Mo/Jj CEKOe HUBO - CMECTYBak€ BO e/lHa c06a 3a MOBeKe 0
20 6erasiid BO UCTO BpeMe, ToaJleTH 6e3 UJIM CO UMIIPOBU3MpPAHU BpaTH, Koe e
coceMa CIpOTHBHO Ha HUBHO Y>KHBakbe Ha IPaBo Ha pUBaTHOCT. [IoToa, npaBoTo
Ha 06e/IMHYyBakbe Ha pa3/ieJIeHUTe CeMejCTBa KOe e UCTO TaKa € COCTABEH JieJl O]
yieHoT 8. [lo 2017 rojjuHa caMo efieH ciy4aj Ha 06e/JMHYBamke Ha CEMEjCTBOTO
Ha MaXk Koj e mpu3HAT 6apaTtes HA a3uj Bo [epMaHHja U HETOBOTO CEMEjCTBO,
conpyrara U JieliaTa, Kou 6ujie npuBeZleH! BO TPAaH3UTHUOT KaMIl TabaHOBLE,
KymaHoBo. [lpyr rop/ius npo6JieM 6elile 1 HeZJ03BOJIEHOTO M HEABTOPU3UPAHTO
doTorpadupame Ha Jella U BO3paCHU BO ceKakBU npuroau. HoBuHapckuTe
€KUY KOHTHUHYHUpaHo ru ¢oTorpadupaa bGeraniurTe, a MoAolHA U 6€3 HUBHA
COTJIaCHOCT 06jaByBaa poTorpaduu oJ; 6eraanure.

CinobosaTa Ha MUC/IEHE, COBECT M BepOMCIIOBeJ, e IpejBUJeHa U
rapaHTupaHa Bo uieHoT 9 o EKYII npeiBuayBa c1060/1a Ha MpoMeHa Ha BepaTa
U1 ybenyBameTo, Kako U ¢1060/Ja Ha M3pasyBame Ha CBojaTa peJiiruja, caM
WJIM 3ae/lHO CO APYTH, jaBHO WJIM NIPUBATHO, IPeKy 60rocayx6a, UHCTPYKL MUY,

6 http://www.channel4.com/news/tracking-down-macedonias-migrant-kidnap-gang

7 https://mvr.gov.mk/vest/147

8 Ynen 25 ox YcraBoT - Ha CeKoj rparaHWH My Ce rapaHTHpa MOYMTyBake W 3alITHTA Ha
NPUBATHOCTA HA HETOBUOT JIMYEH U CEMEEH XKUBOT, JJOCTOMHCTBO U yIJIe],
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IpONOBEH, BEPCKU 06pesu U puTyau (dieH 19 of YcraBor). Cenak 3a BpeMe
Ha 6erajickaTa Kpu3a U L|eJIOKYIHUOT NPecToj Ha GerajluTe BO TPAH3UTHUTE
U npudaTHUTE LLEHTPU IOCTOEHE alcoJyTHO 3aHeMapBalke Ha OBa IpaBo
Ha OerasnuTe. Bo HUTY ejieH ciy4aj Ha GerajuuTe He UM Gellle 06e36eaeHa
COOJiBETHA NPOCTOPUja 3a MOJIMTBA U BpIlIEme Ha BEPCKU PUTYa/Id U 06pey,
HUTY NaK NPUCTAl [0 PeJUTUO3HUOT 00jeKT.

UYnenot 13 ox EKYIl mpeaBuayBa mpaBo Ha ajba [0 HALMOHAJTHUTE
OpraHy, lypu Y Kora noBpeJara ja M3BpILUUJIe JMLA [IPU BpLIEHE Ha CIyxKOeHa
JIO/DKHOCT — MPABOT rapaHTHUpa NpuUcTan Lo epeKTUBEH NpaBeH Jek.” Mako e
TOYHO JleKa 3a [peKpliyBakbe Ha HUBHUTE IpaBa, OerajlyuTe U MUTPAHTUTE
MO3Kea Jia oJiHecaT TY:KOU WJIM kKaJIOW NPOTUB OJJIYKU Ha JpKaBHU OpraHU
WJIM BO BpPCKa CO HUBHUOT TpeTMaH KOH OerajliuTe, BO OBOj C/y4aj, OBHUe
NpaBHU JIEKOBU HE MOXAT J]a Ce CMeTaaT 3a peasiHu U epeKTUBHU Ou/Jiejku 6e3
CIoco6HOCTA Jla y4yecTByBaaT BO aJMUHUCTPATHUBHHU, a NOJOLHA, BO CYJCKU
IIOCTAIIKHY, 6erajLyTe He MoXea Jia ro pa3bepaT MaKeJOHCKUOT IpaBeH CUCTEM.
HeedurkacHocTa HaIOCTOjHUTE NPABHU JIEKOBU, NOPaAu GaKTOT LITO THE BO OBOj
c/lyyaj He ce JI0BOJIHO JJOBEPJIMBH BO NMpakTHKaTa'® M 3aToa WITO rapaHTHpaaT
IpaBa KoM Cce CaMO TEOPETCKHU U WIy30pHU.'! U moKkpaj 6pojHUTE KOHCTAaTUPaHU
NOBpe/IU Ha MpaBaTa Ha GeranuuTe npeasusieHu Bo EKYIL, Bo HUTY efeH of
c/llydauTe THe HeMaa NPUCTall o BUCTUHCKU U epeKTHUBEH IpaBeH JieK 3a Ja
MO3KaT Jia I'M 6apaat CONCTBEHUTe NpaBa NpeJ, OpraHUTe Ha Jp>KaBHaTa ylpasa
WJIY JIOMalTHUTE CyI0BU. 12

Ynenor 14 op EKYIl nmpenBupayBa Jeka yKUMBawmeTO Ha IpaBaTa U
cnoboauTe npusHatyu co KoHBeHIMjaTa Tpeba Aa ce o6e36enu 6e3 HUKAKBa
JUCKpPHMHHAIMja Bp3 OCHOBA Ha I0JI, paca, 60ja Ha KOXa, ja3uK, PeJIUruja,
HNOJIMTUYKO HWJM Koe OWJI0 Jpyro MHUCJIeHe, HallMOHa/IHO WJIU COLUjasTHO
IOTEKJIO, Koe Mpunara Ha HalMOHa/IHO MaJlJMHCTBO, MaTepujajiHa I10J10306a,
IIOTEKJIO IPU paramwe WU Koj 61JI0 Apyr cTaTyc. 3a BpeMe Ha OpraHUu3MpaHUuoT
»KeJIe3HUYKH MPeB0O3 BO BTopaTa MmoJioBMHa Ha 2015 roanHa ¥ mO4eTOKOT Ha
2016 roguHa, jaBHOTO NpeTnpujaTue ,MakenoHCcKH xkesie3HUU A/l TpaHcropT”
(MakeZ0HCKU *KeJlIe3HMLIM) 32 KpaTOK BpeMeHCKH Iepuo/, M3BPIUU KOopeKlHja
Ha LleHaTa Ha 6UJIeToT 3a 6erajLiuTe KOU TpaH3UTHpaa HU3 p:KaBaTa JBaNaTH.
[leHaTa Ha ceKoj moe/JUHeuY€eH OUJIET 32 OBUE KOPUCHUIU Oelile 25 eBpa, 0JTHOCHO
3,5 maTv MOBUCOKA O/l pe/loBHATA IleHa Ha GUJIETOT Koja e okoJjy 7 eBpa. He
Ba)Kea peZlOBHU INOIYCTH 3a Jela, ceMejcTBa U Ipynu. MakeZJOHCKU *KeJle3HULU

® Ysten 15 01 YCTABOT - PaBO Ha 5ka/16a IPOTHB M0e{MHEYHY IPAaBHY aKTH OHECEHH BO IOCTANKA
BO IPB CTeleH NpeJ CyJ, yIpaBeH OpraH WKW OpraHU3anuja UK JPyrd HHCTUTYIIMY KOW BpUIaT
jaBHU OBJIaCTyBama

10 Johnston and Others v. Ireland, 18 December 1986, Series A, No. 112, para. 45

1 Airy v. Ireland, Application no. 6289/73, para 24

2 Bo COr/IacCHOCT CO BOCIIOCTABEHATA IPAKCa Ha EBPONCKHOT Cy/ 32 40BEKOBH NPABA, HE € J0BOJIHO
NPaBHUOT JIEK Jja GK/ie CO/Ip>KaH BO JJOMaLIHOTO 3aKOHOAABCTBO, TYKY TaKBUOT IIPAaBeH JIEK MOpa
Jla 6uzie BUCTUHCKY edUKaceH IpY YTBPAYBAakETO AU MMa II0BPe/ia Ha [TpaBaTa 3arapaHTHPaHU
co KoHBeHIMjaTa ¥ BO TAaKOB C/Iy4aj 1a 06e36eAu KOMIIeH3a1uja
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CO IOCKalyBamwe Ha GuJieTUTe 3a OerajnuTe BoBeJe NPaKTHKa Ha HeeJHAKOB
TpeTMaH Ha Geranuute. Bo TekoT Ha HoeMBpu 2015 r. C/ioBeHHja 3amoyHa
JUCKPUMHHATOpPCKA ceJjieKliUja 3a NpveM Ha 6erajny Bp3 OCHOBA Ha HUBHATa
3eMja Ha noTekso. OBaa NpaKTHKa KaKo BEpHKHA peaklyja ce 04pa3y Ha CUTe
rpaHUYHM NPEeMUHM Ha OaJjikaHcKaTta pyTa. Kako mociejguua Ha Toa, caMo
6erannute on Cupwuja, ABranucraH u HMpak ce mpomnyuitaa npeky Peny6uivka
Makez0HUja, a He ce nponyluTaa 6erajaly co JOKYMeHTH o Apyru 3eMmju. Ha
nouyeToKoT Bo 2016 roauHa, rpaHUIiaTa 6ellie 3aTBOPEHa 3a JIyFeTo KOU Jloaraat
oA ApranucraH. Of gApyra cTpaHa, perdcTpUpaHUTe GapaTesd Ha asuJl ce
CO04yBaaT Co JUCKPUMHUHATOPCKU TPeTMaH BO 06/1acTa Ha paboOTHUTE OJHOCU
BpP3 OCHOBA Ha CcolMjasleH U JIMYeH CTaTyC, OJJHOCHO HUBHOTO OCTBapyBake Ha
[IpaBOTO Ha c/1060JjeH NpHcTal [0 a3apoT Ha TPYLOT e orpaHudeHo. Jojeka
6apaTe/iMTe Ha a3uJl Ce BO NIpOLeC Ha JoOMBakbe IPaBO Ha a3uJ, TUe He MOXKaT
Jla IpUcTanar [0 nasapoT Ha TPYZA U Ja BOCIocTaBaT paboTeH 0JHOC, OJJHOCHO
He MOXKaT CaMOCTOjHO Jja 06e36e1aT ersucreHnyja.!?

Cropen el 4 o [IpoTokosioT 6p. 4 o EKYII, K0/1IeKTUBHOTO IPOTEpyBakhe
Ha cTpaHLMU e 3abpaHeTo. [Ipeky cBojaTa cyzcka npakca, EBponckuoT cyz 3a
YOBEKOBU IIpaBa 06jacHyBa ieKa KOJIEKTHUBHOTO MPOTepPyBakhe Ha rpymna 61 610
OIpaB/aHO caMO J0KOJIKY Jp:KaBaTa 00jeKTHBHO 'Y pasrJiejia NoeJUHeYHUTe
cJlydau Ha CeKoj YJieH Ha rpynaTa noejuHevyHo.' Cnopes npaktukarta Ha ECYII,
CTpaHLMTE KOW Ce 3acerHaTu oJi 3abpaHaTa 3a KOJIEKTUBHO IpOTepyBame
He ce CaMO OHHe CO JierajleH IpecToj Ha TepuTopujaTa TYKy ,CUTe OHHE KOU
HeMaaT BUCTHMHCKO IpaBO Ha Jp)KaBjaHCTBO BO 3eMjaTa, 6e3 pasjuka Jaju
NOMUHYBaaT HU3 3eMjaTa WM NpPecTojyBaaT WM NIpecTojyBaaT TaMmy, 6e3
pasJivKa Aajiy ce 6erajuy UM BJerje BO 3eMjaTa [0 CONCTBeHAa UHULUjaTUBa
WJIY ce 6e3 JipKaBjaHCTBO UJIM [ToCeyBaaT JpPyro Ap>KaBjaHCTBO, U JleKa 360poT
JIpoTepyBame” ,Tpeba [a ce TOJKYBa BO HEFOBOTO" FeHEPHUUYKO 3HAYEHE, BO
HeroBaTta ceraiiHa ymnotrpeba (Ja mpotepa Hekoro oz Mecto).!> Ha 14 maprt
2016 roauHa, okosy 700 OGerasiy WierajHo ja NpeMHHaJle MaKeJIOHCKO-
rpukarta rpaHuna Bo ['puuja kaj cenoto MouH, ['eBresnuncko. [IpunagHunure
Ha MaKeJlOHCKaTa IOJIMLMja U apMHja paclopeLeHd LO0JDK jy»KHaTa IpaHuLA
OZITOBOpPUjJIe CO coJi3aBel] U AUMHHU 60MOU. [lo KpaTKO BpeMe cuUTe Gerasnu
KOHU ja MHHaJle rpaHulaTa 61je cMeCTeHH BO KAMHUOHU U [IpeBe3eHH Ha I'pukKa
TEPUTOPU]a, JaJeKy o/ KaKBU OUJIO cBeJlolITBa. Bo 06U/ Aa usberaaTt Tpojua
Gerasiny (ABajia MaXkd U eiHa TPYAHUIA) TO 3arybuja )KUBOTOT JlaBejKU ce BO
BoauTe Ha CyBa Peka. iMajku ro npe By 3HaUMUTEJIHO 3r0JIEMEHOTO UJIETaTHO
IpeMUHYyBambe 10 3aTBOPamkeTO Ha IPaHULIUTE, ApKaBaTa o ipesemMa IpaBoToO
Ha ,JlellopTUpae” Ha cuTe Geraslu NMPoHajJleHd Ha MaKe/JJOHCKa TEPUTOpHja.

13 Cvetanovska, A. (September 2020). Current Challenges for the Integration of Refugees, Migrants
and Asylum Seekers Followed by Discrimination, Xenophobia and Hate Crimes, Macedonian Young
Lawyers Association, pg. 14-16.

14 Henning Becker v. Denmark, application no.7011/75, judgement on 3 October 1975

15 Hirsi Jamaa and others v. Italy, application no. 27765/09, judgement on 23 February 2012



THE MIGRANT CRISIS AND THE VIOLATION OF RIGHTS GUARANTEED UNDER
THE EUROPEAN CONVENTION ON HUMAN RIGHTS

Beure nocraBeHa U orpaZia of, 60//MKaBa »MLa, LUITO 3HAYU JieKa GerajluTe
e/JHOCTAaBHO MoOKea Ja I[IOMHUHAT I0J/NpeKy »KullaTa U Gea OCTaBeHU Ha
OTBOpPEHO IoJle Ha Irpuyka TepuTopuja. Bo Hekou ciydau, rpynara GeraJnu
IpBO 6UJIa OJjHeCeHa BO TPAaH3UTHUOT KaMIl Bo ['eBresiyja, Kazie ITO UM GuJIa
yKaxkaHa XyMaHUTapHa U MeJJMIIMHCKA IIOMOLL, a T0Toa npedpJieHa Ha rpykaTa
CTpaHa Ha rpaHMLATa.

[lpuHuunor Ha mnpaBujoTo non-refoulement e geduHUpaH Bo
MefyHapoAHUOT NAKT 3a rpalaHCKU U MOJIMTHUYKU NpaBa Ha GerajiuTe yCBOeH
Bo 1951 rojiuHa U e efleH 0/ OCHOBHUTE NMPUHIIUMIMU HA KOU ce 3acHOBa. Toj
npeJBUJlyBa Jieka HUTY efleH Gerasiel HeMa Ja OuJie BpaTeH Ha TepUTOpHja
KaJle LITO IIOCTOM peaslHa 3aKaHa I10 HErOBUOT »KUBOT WJIA 3aKaHa oJ] TOPTypa,
HEeYyOBeYKO MJIM MOHUKYBAuKo NocTalnyBamwe. McraTa 3abpaHa npoussierysa oj
CyJZlCKaTa npakca Ha EBpONCKUOT cy/| 3a Y40OBEKOBH IpaBa BO BPCKa €O 4JieH 3 o7,
EKYIL /lypu u kora siuniaTa He ce 6apaTe/iv Ha a3uJl, THE MOXe Jla UMaaT ApyTu
npaBa Kou Tpeba Jia ce 3eMaT NpeJBUJ, NIpeJ, Aa ce JoHece 0//IyKa 3a BpaKame:
Ha NpUMep, PU3HUKOT O] TOPTYPa, HEYOBEUKO HUJIM MOHWKYBAYKO [TOCTAIlyBakhe
BO 3eMjaTa Ha IOTeKJI0, HUBHOTO 3JipaBje U pU3WYKHU YCJIOB, HUBHOTO MPaBO
Ha CeMejHO eAWHCTBO, Mely Jpyroro.'® Co MacoBHOTO ,JenopTUpare” Ha
Gerannute Bo [puwuja, Peny6sivka MakenoHUja WHAUPEKTHO IO HapyllyBa
IPUHIMIIOT HAa HeBpaKakbe aKo ce 3eMe NpeJiBU/, JleKa IIOCTOU peasiHa MOXKHOCT
oz 'puyja 6erasyuTe Aa 6KUAaT AeNOPTUPAHU BO 3eMjUTe Ha IOTEKJIO0, 0JHOCHO
KPU3HU U BOEHUTe 06J1acTH Ka/ie LITO Ce N3JI0XKEHU Ha PU3UK HUBHUTE )XUBOTHU
Y QU3UYKU UHTETPUTET.

3a KaJl M IOKpaj BaKBHUTe OYMUIJIeLHU IOBpeAM HaA IMpaBaTa KoH
npowusJsieryBaaT oJ, KoHBelujaTa, cKopo U Ja HeMaMe Iipakca of 6erasunu/
MUTPAHTH Kou ce obpatuse g0 Cynmor. HajBmeuaTuBUOT ciydajl’ Bo Koj
alJIMKaHTUTe Ce MOBUKyBaa Ha NoBpefa Ha wieHoT 4 o [lpoTokosoT 4 u
yJeHOT 13, 3aBplIM CO IpecyjaTa Koja BeJd JeKa ,allJIMKaHTUTe CaMUTe ce
3arposuJie Co y4eCTBOTO BO HeJIeraJIJHUOT BJIe3 Ha MaKeJOHCKa TepUTOpHja...He
I'M UICKOPHUCTHUja IOCTOjHUTE 3aKOHCKU NpOoLelypH 3a L0OHBakbe 3aKOHCKU BJle3
Ha MakKeJl0HCKa TepUTOpHja BO COIJIACHOCT CO OJpeAOUTe 0, pesieBaHTHOTO
JOMallHO 3aKOHOJABCTBO ... CyOT cMeTa JileKa HeMa MoBpeJia Ha 4JieH 4 of
[IpoTokosioT 6p. 4,'® kako HU Ha 4ieH 13 Bo Bpcka co 4.4 oj IlpoTokoJsoT
6poj 4. BakBaTa nmpecy/ja 3HaUUTEJHO T 06ecxpabpu UAHUTE NMOTEHI[UjaTHU
alJIMKaHTH, CO LUITO HUBHUOT MHTepec 3a GWJI0 KakBa IpaBHa peryJanyja Ha
HUBHMOT TPETMaH 3a BpeMe Ha IpecTojoT BO Make0HUja ona/iHa 3Ha4dajHo. Tue
ce ylITe Ke IPOJOJ/IKAT Ja rJiefaT Ha MakeJj0HMja Kako Ha 3eMja — [IpenpeKa 3a
oCTBapyBake 10 HUBHUOT COH. [Ipenpeka, koja 0TKakKo Ke ce IOMHHE, OCTaHyBa
16 Frei, N. (2018). Circumventing Non-Refoulement or Fighting “Illegal Migration”, Max Planck
Institute for Social Law and Social Policy, Munich.

17 A.A. and Others against the former Yugoslav Republic of Macedonia and 4 other applications,
zlig)plication no. 55798/16

https://hudoc.echr.coe.int/fre#{%22tabview%22:[%22document%22],%22itemid%22:
[%22001-216861%22]}




ELENA MAKSIMOVA

3abopaBeHa U JajeKy 3aJ, HUB. 3a »KaJl, HEMaweTO Cy/CKa MpaKca, He 3Ha4YU
HeMambe Ha [TpaKca Ha IpeKplIyBamwe Ha opeouTe o KoHBeHLIMjaTa, He 3HaYU
OTCYCTBO Ha MOBpEJIEHU IIpaBa U 3arpo3eHHU KUBOTHU. A ZIOKOJIKY He ce Jobue
a/leKBaTHA IpaBHA pa3pellHUIa, HU Ce 3aKaHyBa Hej3UHO MOBTOPYBalbe.




THE EUROPEAN MIGRATION CRISIS AND THE NEW PACT
ON ASYLUM AND MIGRATION
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Abstract: During 2015 and 2016 Europe registered the biggest migrant crisis in the
past decades, witnessing the entry of more than a million refugees from conflict regions.
On the grounds of the founding treaties and secondary legislation, it was assumed that
the Common asylum system should be respected, and that Member States should act
in solidarity and with mutual confidence in this regard. However, opposite to what it
was expected, the migration crisis highlighted the Union’s policy shortcomings in the
Common migration and asylum policy and the lack of solidarity between Member States
into finding a solution to the crisis. Therefore, the purpose of this paper is to consider the
impact the crisis has had on the European Union and the Union’s response to dealing with
it. Also, subject to critical research will be the New Asylum and Migration Pact adopted by

the European Commission in September 2020.

EBPOIICKATA MUTPALIMCKA KPU3A U HOBUOT INAKT
3A ABWJI 1 MUTPALTU]A

BUOJIETA [TAHOBCKA?

1. EBponckara murpanycka kpusa og, 2015/2016

Crnopen MefyHapojHaTa opraHusainuja 3a murpanuja Bo 2000 roguHa
“MaJsio okosy 150 MUJIOHU MUTPAHTHU BO CBeTOT. /leceT roJMHU MOJ0IHA Taa
6pojka M3HecyBaJia OKoJly 214 MUJMOHU, U Ce MpeTnocTaByBa Jeka a0 2050
roJInHa, 6pOjOT HAa MUT'PAHTH BO CBETOT Ke JjocturHe 405 MuinoHu.? BorsiaBHo
OCHOBHHUTE TEKOBM Ha MHUrpalyja ce HacoueHW KOH BMCOKO pa3BUEHUTe
eBpoIncKu 3eMjdu, kako u cnpema CA/l, Kanaga v ABcTpanuja, HO 3apaju
HUBHaTa reorpadcka MecTONoJsiox06a, OBUe ApPKaBU Ce TELIKO NPUCTAlHU U
CKOpPO HeJOCTMXXKHU 3a NoBeKeTo MurpaHtu. lllTo ce onHecyBa go EBpona u
€BPOIICKHTeE NMPocTOpPH, Bo TeKOT Ha 2015 1 2016 roinHa, Taa ce COOUHU CO ocera
HajroJIeMUOT U HEKOHTPOJIMpPaH IPUJIMB Ha 6erajilii U MUrpaHTH. [IppuyrHuTE 32
MUTpUpame 6ea HajpasanyHu. TpruyBajku o 6erctBaTa o/ BojHaTa Bo Cupuja,
noTpararTa o 1noz06ap *XMBOT, HAllyLUTalkeTO Ha COIICTBEHUTE Jip>KaBy 3apajiu
HUBHaTa HeQYHKLMOHAJHOCT, 6€rcTBO 0J] pa3/IMYHU BUJA0BU Ha eKCTpeMH3aM
U Tepopu3aM M Taka HaTaMy. Cnopej, cTaTUCTUKKTe Ha BucokuoT komecap 3a

! Violeta Panovska is a former BA student in Law studies at the Faculty of Law, University Goce

Delchev - Shtip, email: panovskav74@gmail.com.

% Buosieta [laHOBCKa e MopaHelleH CTYJeHT Ha IIpaBHM cTyauu Ha [IpaBeH (aky/iTeT mpu

YuusepsuretoT ,['one [lenueB” - llITum, email: panovskav74@gmail.com.
® Bugu International Organization for Migration, 2010.
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Geranny Ha ObenuHETHTe HALUU Oellle YTBPAEHO JeKa GerajuuTe BOTJIAaBHO
NOTTEKHYBaa oJ] TpU 3eMju U Toa: Cupwuja (46,7%), ABranucras (20,9%) u Upak
(9,4%) u ppyru. Ha oBue MacoBHM MHUTrpaluy NpeTxoJjea NOBeKeroJULIHUTe
HeMupHU Kako Bo Cupuja, ABranucras, Upak, Taka v Bo JyxkeH Cynan u Comainyja.
Cemak, ce cMeTa Jleka Murpanuckarta kpusa oJi 2015 rojguHa, JUPEKTHO U
NpeTXoJu Ha T.H. apamncka npoJsieT.* HajMHory of 6erajnure KoM NPUCTHUIHAA
Bo Urtanuja u 'puuja 6ea [p>kaBjaHU Ha JP>KAaBU BO KOU HUMallle BOOPYKEHU
koHQUKTU (CHUpuckaTa rparfaHcka BojHa, ABraHuCTaHCKaTa BojHa, Mpauku
koH}UKT, CoMasncKaTa rpalaHCcKa BOjHa, Jy»KHOCyZJaHCKaTa BOjHA).

Co 3roJieMyBawbeTO Ha KOHQJIUKTUTE U IPUK/IYYyBabeTo Ha paJuKaJHUTe
TEPOPUCTUYKHU I'PyNIH BO CAaMUTe KOHQJIUKTH, Ce 3rojieMyBallle HeCTabUJIHOCTa,
a Co TOa M yCJIOBUTE 32 )KUBOT CTaHyBaa ce MoJIoU. Taka MUJIIMOHU KUTEeJU Ha
OBHUe 3eMju 6ea NPUHYJEHH Jja ['M HallylITAaT CBOUTE XKUBea/IMLITa U Ja 6apaaT
3aCOJIHULLITE BO HEKOU JPYTU JprKaBHU.

[IpucTurHyBamweTo Ha OGerajsuuTe KoH EBpomna rjiaBHO ce oJBUBalle
npeky Tpu pyTH. Berasuute on ceBepHo-3anajHa AdprKa Npeky 3anajHaTa
MeJUTepaHCKa pyTa NpucTurHysaa Bo llnaHuja; GeraiuuTe 0Jf CeBepHO-
UCTOYHa AQpHKa NpeKy cpefHaTa MeJUTepaHCKa pyTa IJIaBHO NPUCTUTHYBaa
Bo WUTtanuja; fosieka 6eraniure of bauckuot UcTtok, npeky Typiyja HajMHOTY
npucturiyBaa Bo I'puuja, Kunap, Byrapuja, u npeky baskaHckara pyTa noroa
ce Haco4yBaa KOH YHIrapHja Kako HajoJiMcKa JpakaBa 3a BJie3 Bo EY koja e fes o
[llenren 3oHaTa. Ce 10 cpeauHaTta Ha 2015 roguHa, MUTPAIUCKUOT TEK IJIABHO
ce oJiBUBallle MIPeKy 3aMaJHO U LeHTPaJHO MeJUTepaHCKaTa pyTa, IpeKy KoU
rosieM 6poj 6erasiiu NpUCTUrHaa co 6poioBU U YyaMiy Bo WUtanuja, lllnanuja,
MasnTa, ®paHiiyja U CJIMYHO, KOU NpeJ, MAaCOBHUOT NPUJIUB Ha MUI'PAHTHU Gea
HajIIOTO/IEHU O] MUTPAIMCKUTE TEKOBU; HO, Beke ox 2015 roauHa, oBue
MUTpaLMCKUTE TEKOBU Ce IpeHacouUja KoH 3anaZHobalKaHCcKaTa pyTa.

2. EBpOnCKHOT OAroBOP Ha KpU3aTa

3apajiy cé morojieMUOT 6poj Ha 6erasiiy U MUTPAHTH KOU Jijoafaa IpeTeXHO
o/ adpHUKaHCKUOT M a3UCKUOT KOHTHHEHT, 3eMjuTe o EBponckaTa YHuja ce
coo4uja co HajrosieMara 6erajicka, 0JJHOCHO MUTPaHTCKa KpH3a BO NIOHOBaTa
ucrtopyja Ha EBpomna. Taka, Bo clipaByBame CO HEKOHTPOJMPAHUOT NPUJIUB
Ha MUTPaHTU U Geranuy, EBponckara YHuja ¥ 3eMjuTe 4ieHKU Ha YHHUjaTa

* Apanckara nposieT ondaka HU3a 0/ EMOHCTPALMH, GYHTOBH, IPOTECTH ¥ IPAfaHCKH BOJHH KOK
ce 0JIBMBaa BO pevyecH cUTe 3eMju o Apanckarta Jiura. /lebajaHcoT Ha MOoJUTHYKATa CleHa BO
Baucknot McTok ce noBp3yBa co 06U/jUTe 3a leMOKpaTH3alLlkja U Jubepanrsaluja Ha 3eMjUuTe 0/
0BOj pervoH, riaBHo of, ctpaHa Ha CA/l. EBpornckaTa YHuja, kako cojy3Huk Ha CA/] Ha mocpeseH
HayMH y4ecTByBallle BO MOTTHKHyBamweTOo Ha THe mnpouecu. OJ efHa cTpaHa CTarHanyjata u
kpusaTa Bo EY nopaju naJoT Ha U3BO30T Ha Na3apoT of EY mnpasele nocTojaHu NpUTHCOLHY 3a
JloHecyBambe Ha pedpopmu no TepkoT Ha EY. O npyra ctpana, inbepanusanyjaTa Ha JJOMAIIHUOT
nasap, 0roBopoT 3a c1060/jHa Tproeuja co EY u ekoHoMmckuTe pedopmu 6apanu of EY, camo
ja oTexkHaa cocrtojbara Ha 3eMmjute o Mexautepanot. (Tadic, ] i Dragovic, F. (2016) Migracijska
[ izbjeglicka kriza - sigurnosni rizici za EU. https://hrcak.srce.hr/160609 (npucraneso
Hal13.02.2021).
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IIOCTallMja HEKOXePEHTHO W HallpaBUja OTCTANKU 0O, J0CeJHOCTa BO NMOJUTHKA
3a MUrpaluja M a3uJl 0HOCHO O, IPUHLUIIOT Ha cosiuAapHocT. UMeHo, foaeka
JpxaBuTe oJ, 3anajgHa EBpoma, kou 6ea KpajHa JlecTHHaLMja 3acTamnyBaa
NOJIMTUKA Ha OTBOPEHM I'PaHULY, KaKo Ha npuMep ['epMaHuja, HajrojeM oTHop
cipeMa MUIpalYCKUTe NPUJIMBU IOKaXka YHrapuja, KojallTo BO oJpeJieH
nepuo/J; oJi BpeMeTpaewmeTO Ha KpH3aTa NpecTaHa Jla npudaka OGeraanu u
MHUTPAaHTH U T'M OJIOKMpalle IPaHUYHUTe NpeMUHH KoH Cpbuja u XpBaTcka.®
OBaa gp>xaBa, 3ae/lHO CO PYTHY OJ, pErMOoHOT, IOCTAalKja CIPOTUBHO HA HOPMUTE
0J1 eBpPOIICKOTO NpaBo M NpH0Hecoa 3a OPOjHU NpeKplLIyBatba HA OCHOBHUTE
YOBEKOBHU IIpaBa Ha GeraJjLuTe U HAa MUTPAHTUTE, 3a LITO CBeZ0YaT MHOLITBO
M3BelITau o/l Mel'yHapoJHUTe OpraHM3aluy 3a 3alITUTA Ha YOBEKOBUTE IIpaBa.

Jpyr mnpo6JsieM Koj ce mojaBu Oellle W HeJOC/AeAHATA W HelpaBUJ/IHATA
npuMeHa Ha /Jla6iuH III perynatuBaTa.® Co oBaa peryJsiaTuBa ce yTBp/yBa Koja
3eMja yJIeHKa e 0/IT0BOpHA 3a pa3rJie/yBatbe Ha 6apamara 3a a3uJ NoJAHeceHU
BO eJlHa 0/} 3eMjuTe 4eHKU Ha EBporickata YHuja. Llesta 6ele fa ce usbernar
NOBeKeKpaTHU allJIMKalUU W Ja ce rapaHTUpa JeKa CeKoe MNOoeJHHEeYHO
Gapambe 3a a3uJl Ke OW/ie pa3rJjie/laHo O/l CTpaHa Ha eiHa 3eMja yieHKa. Criopes
JlabiuHCcKaTa pery/saTUBa, pXKaBaTa YJeHKa Koja e 0iT0BOPHA 3a UCIIUTYBakbe
Ha Oaparbe 3a a3UJj e OHaa JIp>KaBa BO Koja MUIPAHTOT/6erasierioT 3a NpB HaT
ke BJsie3e Bo EBporickaTa YHuja, 1TO Gellle NoApo6GHO peryaupaHo co EBpogak
peryJjiaT¥BaTa, Bp3 OCHOBA Ha KOja MOXellle JIeCHO Jja ce YTBPAU BO Koja 3eMja-
YyJleHKa 6apaTesioOT Ha asuJj HalpaBUJ NPB Bje3 Ha eBpoIcKo Ts0. OTTyKa,
IpBUTE 3eMju YJIeHKHU BOIJIaBHO 6ea GpOHTA/JHUTE JipXKaBU KOU BOEJHO Ce U
Ha/IBOpelLIHWTe rpaHuLy Ha EBponckaTa YHuja, 6110 Aa ce HaoraaT Ha KOMHO
Kako YHrapuja, XpBaTcka, byrapuja nau nak co usjes Ha Mope Kako ['puuja,
Wranuja, ManTta, llnanuja, ®paHnyja v CIUYHO.

OrpoMHHOT NPUJIMB HAa MUT'PAaHTH UM C03/a/ie IOTELIKOTHH Ha OBHe 3eMjU
BO CIIpaBYBabeTO CO MUTPAHTHUTe U Gerannute. HajnpBo, 0ir0BOpHUTE A p:KaBU
MMaa TellKOTHHU [IPU perucTpalija Ha 6apamaTa3a a3, 61/iejKu He pacroJjaraa
CO JJ0BOJIHO KallallUTEeTH, HUTY 3a Jja ['M [IpoljecHpaaT CUTe HaBPEMEHO, a HUTY
IaK Jla T'M cMecTaT 6apaTesiMTe Ha 31J1 BO IPUBPEMEHU CTPYKTYPU UJIU LEHTPHU.
['puuja Ha npuMep, yecToaTH H3/aBallle CaMO KOHTPOJIHU UJeHTUPUKALUCKU
JIOKYMEHTH Ha GerasuuTe, 6e3 NpuToa LAKTUJIOCKOICKU Ja I'M perucrpupa
MCTUTE UJIM NIaK Jla I'M U eHTUPUKYBaA COIJIaCHO IPUJIOKEeHUTe JOKyMeHTH. CeTo
TOa Jl0BeJie /10 HEKOHTPOJIMPAH BJle3 Ha MUI'PAaHTH U IPo6JIeMU IPU KOHTpPoOJ1a
Y IpOBepKa Ha UCTUTe OJi CTpaHa Ha JApyruTe JpKaBu o/ baskaHckaTa pyTa.

Bo maj 2015, EBponckaTa koMHcHja ja mpeTcTaBu EBpornckaTa areH/a 3a

> Halvadzija A. (2019) Migracije, razvoj [ savremena diplomatija na prostoru Evrope, https://fpn.
unsa.ba/b/wp-content/uploads/2021/02/MIGRACIJE-RAZVO]J-I-SAVREMENA-DIPLOMATIJA-NA-
PROSTORU-EUROPE.pdf (mpucraneHo Ha 16.03.2021).

® Regulation (EU) No 604/2013 of the European Parliament and of the Council from June 2013,
https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0]:1:2013:180:0031:0059:en:PDF
(npucrtaneno Ha 15.05.2021).
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Murpanuja,’” Koja uMalle 3a LeJ JjJa TM HaJ[]MUHE MOCTOEYKUTE HeJOCTATOLH,
OJHOCHO Ja Kpeupa KOXepeHTHOCT BO YIpaByBale CO MHUrpalUUTe U
Murpanuckute TekoBu. Co AreHJilaTa ce NpejJsoXuja HM3a MepKH, 3a nobp3a
uJeHTUOUKaLMja U perucTpanuja Ha MUTpaHTUTe U GapaTesidTe Ha a3uJl BO
Jp>KaBUTe YJIeHKH, LITO 6M NPUJ0HEN0 KOH OTCTPaHyBakbe Ha IPUTHUCOKOT LITO
ce co3zaBa Bp3 ppoHTa/IHUTe 3eMju Ha EBpornckara YHuja, ocobeHo 'puuja u
Uranuja.

OcBeH TOa, ylUITe e/leH O03Ha4YaeH YeKop LITO ro HallpaBU YHUjaTa belle
JIOroBOPOT 3a peagmucHja co Typuuja® ox mapt 2016 roauHa, Bp3 6a3a Ha KOj
3a CeKOj HeJleraJleH MUTPAHT KOj HeJieraJiHo npucturHas Bo ['puuja ox Typuuja
U KOj Ke 6u/ie BpaTeH Bo Typluja, npomnopiidoHalieH 6poj Ha 6apaTesiu Ha a3uj
oz Typuuja ke 6ujat TpaHcpepupaHu Bo EBpornckara YHuja. OBoj JoroBop
Gelre o/ moce6HA BAXKHOCT OU/iejKU HajroJieM 6poj oJ] GeranidiTe U MUTPAaHTUTE
KOM NpPUCTUTHyBaa Bo EBpoma, goafaa TokMy npeky Typuuja, Taka LITO €O
OBOj JOrOBOP NPUBPEMEHO Ce€ CTaBU Kpaj HA MUTPALMCKUTE NPUIUBU Bo 2016
roJiMHa.

3. Mocsieguuy o MUrpancKaTa Kpusa

MurpanuckaTta kpusa o 2015 rojjuHa JjoHece OrPOMHH COILIMOJIOIIKH,
NOJIMTUYKY, XyMaHUTApHU U 6e36eJHOCHU nocjefuny Bp3 Lesa EBpomna. Taa
IpeTcTaByBa e/leH O/l HajKOMIIJIEKCHUTe Npo6JeMU BO IOHOBAaTa MCTOpHja Ha
EBponckara YHuja, ZesiejKy ja YHUjaTa Ha 3eMjd 4JeHKU KOW r'd npudakaar
MUTPAHTUTE U OerajiliuTe U Ha OHME KOU I'v oz6uBaar.’ EqHa o/ mocieiunuTe
Ha OJpeJileHU JpKaBU OJ MUIPALUCKUOT NPUJIUB Oelle HApyLIyBambeTO Ha
Mely/Ap>KaBHUTe OJHOCH, Ha npuMep nomely Cpbuja v YHrapuja, XpBaTcka
u YHrapuja u Cpbuja u XpBaTcka. 3aTBapameTO Ha OJpelleHH PYTH, caMo
I'M 3aCUJIM 0OUJMTe 3a HeJlerajeH BJie3, a CO TOa Ce 3a4YeCTH U BpLIEHEeTO Ha
KPUBUYHHU JleJia IOBP3aHU co Murpauujata. CeTo Toa npeTcTaByBallle CepU0O3€eH
CUTYpHOCEH U 6e36e/JHOCEH MPo6JieM BP3 CUTE JIP>KaBU MOTOEHU 0] KpHU3aTa.
[IpamameTo okos1y npudakame HAa MUTPAHTU U 6erasiiiy JOMOJHUTEJHO JI0Be/le
Jl0 TeH3Uja U NoJes6a He caMO Ha HMBO Ha MelYHapoJHa 3aeJHULA, TYKY U
BHATpe BO caMaTa YHHja U Hej3MHUTe BOJEYKU 3eMjU 4JIeHKH, LOBeLyBajKUu
M BO Ipallakbe NPUHLUIWTE U CTaHJApJAUTe BOCIOCTAaBEeHU 0J, YHHUjaTa.
[IponylteHaTa COJUAAPHOCT W HeeJHaKBaTa pacnpefesba Ha OLTOBOPHOCT
co3Jiajle rojieMd IOTEIIKOTUM Ha 3eMjuTe Ha BJe3. JIOIIMOT CUCTEM Ha

7 European agenda on migration (2015), https://ec.europa.eu/home-affairs/sites/default

/files/what-we-do/policies/european-agenda-migration/background-information/docs/
communication on_the european agenda on migration en.pdf (mpucranexo Ha 20.03.2021)
Agreement between the European Union and the Republic of Turkey on the readmission of
persons residing without authorization (2016), https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:22014A0507(01)&from=EN (npuctaneHo Ha 20.03.2021)
? Apetroe, C. A. The European Migration Crisis. Which consequences affect the stability of
the European Union?, https://www.researchgate.net/publication/326925411_The_europ-
ean_migration_crisis_Which_consequences_affecting_the_stability_of_the_European_Union
(npucrtaneHo Ha 23.04.2021).
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peructpanuja U uaeHTudUKalMja Ha JMLATa KOW BJieryBaa Bo [puuja rH
ocTaBu 6e3 moMoul ¥ 6e3 3allITUTA OHHUE IITO MMaa HajrojeMa notTpeba of] Toa,
a ce co3zajie U pU3MK 0J, AUPEKTHU pellepKycHuU 1o 6e36eHOCTA Ha Jp:KaBUTE,
Y TOAQ He CaMO BpP3 3eMjUTe Ha NpB BJIe3 BO YHHUjaTa, TYKY U BO 3eMjUTe J0JIK
GaJiKaHCKaTa pyTa.

4. HoBHOT NaKT 3a MUrpanyja v a3suJi

Ha 23 centemBpu 2020 roguHa, EBpornickaTa KoMucHja ro oHece NpeJior
HoB nakT 3a Murpanuja u asu.'® OBoj npegJior 6elie JOHECEH CO Lies A ce
IpoMeHaT M NoAo6paT MOCTOEYKUTe MPOINMCH, CO KOM O6U ce OBO3MOXKHJIA
3ae/lHMYKaA OZrOBOPHOCT Y COIMJAapHOCT. LlesiTa e 1a ce HaMaJsiu HeperyJlapHaTa
Murpanuja Kol EBpornckaTta YHMja, OJHOCHO Ja ce BOCIHOCTABaT 3aKOHCKU U
6e36eHU PYyTHU HU3 KOU Ke Ce IBIKAT MUTPAHTUTE U GerajluTe Ha KOU UM e
noTpebHa Mel'yHapo/iHa 3alITUTA.

['naBHM cTO160BM Ha HOBMUOT npezsor [lakT 3a Murpandja 4 asui

npeABUyBaarT:
e mnoedUKACHU M OP3U NOCTANKU KOU BKJIy4yyBaarT:
- ujeHTUdUKALK]a, perucrpanuja, 34paBCTBEHAa  ACUCTEHIH]a,
npubupame Ha JaKTUIOCKOIICKU [T0JATOLM U perucTpaluja Bo 6asarta
EBpogak;

- CKpaTeHHU IOCTalKU Ha rpaHULiaTa 3a NpeJUMHUHApeH CKPUHUHI Ha
G6apamaTa 3a a3uJ;

- He3aBUCEH MexaHHW3aM Ha cJjeJielbe, CO KOj 06U Cce OBO3MOXHJIO
OYUTyBake Ha TeMeJHUTe 1PaBa;

e JpKaBHUTe YJIEHKHU Jla 0A0MpaaT Kako Jia ja UCKaXKaT CBojaTa COJIUAAPHOCT:

- THe 6U MOXxeJse Aa T npudarat GapaTeJuTe Ha a3uJ Ha CBojaTa
Jip>kaBHa TepUTOpHja, Ja Ipe3eMaT OJrOBOPHOCT 3a BpaKaibe Ha
o/ioMeHUTe GapaTesik 3a a3uJi, WM BO MOCEOHU Ciyyau, Ja NpyKaT
ornepaTHMBHA NOAAPILKA;

- O/l Ap>KaBUTe YJIEHKH 3aKOHCKHU Ke ce 6apa Jja yIJiakaaT npu/joHec Bp3
ocHoBa Ha B/IIl mo ruiaBa Ha »KUTeJ;, a HUIBHUOT COJIMJIAPEH NPUJO0HEC
Ke ce pa3/IMKyBa BO 3aBUCHOCT OJ, TOa JaJiu ce paboTH 0o/ omepaLuja
3a cHacyBaikbe Ha MoOpe, 3rojieMeH INPUTHUCOK BO CIIpaByBambe CO
MUTpPALMCKUTE IPUIMBU UM KPU3a;

e 3aeJJHUYKHU cucTeM Ha EBpornckaTa YHuja 3a BpaKkame:

- copaboTKa Co TPeTH 3eMjH BO pelllaBakbe Ha 3aeJHUYKUTE IpeJU3BULY,
KaKo LITO Ce KpUyMuapewe Ha MUIPaHTH M M3rpazba Ha 3aKOHCKU
Ha4yMWHHU 3a BJIE3;

- I0JeJIOTBOPHA IpaBHA PaMKa;

- IoroJieMa yJjora Ha AreHliMjaTa 3a eBpoIlCKa r'paHM4yHa U KpajopexHa
KOHTPO.JI3;

10 New Pact on migration and asylum (2020), https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:52020SC0207 (npuctaneHo Ha 13.02.2021).
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- HoBouMeHyBaH EY koopJuHaTOp 3a BpaKaibe;

e AKUMCKU IJIaH 32 MHTErpanuja u BKIy4dyBame 3a nepuoy 2021-2024;

e HoBa perysnaTuBa 3a a3uJ U yIpaByBake CO MUTpaliyjaTa, co Koja Ke ce
3ameHHU /labsnHckaTta perysnatuBa.11

Bo Hacoka Ha ocTBapyBambe Ha LiesiuTe 04, HOBUOT NaKT 3a MUIpaLdja v a3uJ,
KomucujaTa o6jaBu aeka fo 2023 6u Tpebasio Jla ce pekoHCcTpyupa EBpoaak
6aszaTa, IpU IITO NPU UJIEHTUPUKYBAKHETO HA HeTralliuTe U MUTPAHTUTE OU Cce
KOpHCTeJie MoJlaTouuTe oJf 6a3ute Ha MHTepnos u EBponos. Kako momoi Ha
JIp>KaBUTE YJeHKH BO KOU ce BpLIY peructpanuja, Komucujata o6jaBu ieka uma
MOKHOCT Jla Ce aHTaXUpaaT U KanayuteTuTe Ha PpoHTekc U Ha EBponckara
arenuuja 3a a3ua (EACO), co uen ga ce ocurypu nojieflHakBa KOHTpoJa MpHU
BJIe3 BO eJlHa Jip>KaBa Kaj CUTe Jp>KaBU YJIeHKU [10/jeIHAKBO.

OcBeH TO0a, co IlakToT ce mpezBHAyBa BOCIOCTaByBame Ha edukaceH
MexaHHW3aM Ha coJsdgapHocT. MeHo, KoMucujaTa ncTakHyBa JieKa HHUeJHa
Jlp>kaBa yJIeHKa He cMee Jla CHOCU 3HauYUTeJHO IIoroJieMa 0, roBOPHOCT 0f, 61JI0
KOja JApyra JipkaBa 4JleHKa, Taka IITO CeKoja Ap:KaBa 3aJ0/DKUTENHO Tpeba
Jla mokaxke cosmgapHocT. Taka, cosupapHocTa 6U MoXeJsa Ja ja M3pasu co
TOa IITO e/lHA 3eMja 6u npudaTuia 6apaTeid Ha a3UJ Ha CBOjaTa TEPUTOPH]a,
WJIM BO CIIPOTHUBHO, JJOKOJIKY He 6 ru npudaTuia UCTUTE, TOrau 6u npesesa
OZITOBOPHOCT 3a BpaKamke Ha O/I0MeHUTe OGapaTesd Ha a3wuj, WM MaK Ou
Npy»KuJja onepaTUBHA NOAJPIIKA HAa IPYTU 3eMjU U c1M4HO. CeKoja AprKaBa Koja
HeMa /la ToKaXke COJIMJIapHOCT, 61 61jia CAHKLIMOHUPaHa.

Co ues fa 6uAaT 4eIOTBOPHU NOJIMTUKUTE 3a YIIpaByBakbe CO FPAaHULUTE,
a3uJIoT U BpaKambeTo, THe MopaaT Aa GYHKLMOHHUPAaT Ha HaLMOHAJIHO HUBO.
Taka, ke 6ujie moTpebHA Ja ce 3roJieMU copaboTKaTa Ha HUBO Ha EBponckara
YHyja.

[ToHaTaMy, Bo [IakTOT e HaBe/leHO JieKa BO IieJlaTa 10CTallKa Ha yTBplyBame
Ha MPaBOTO Ha a3uJj 33/[0/LKUTENHO Tpeba J1a ce 06e36eAu U MOUUTYBakhe Ha
TeMeJIHUTEe YOBEKOBHU IIpaBa, la 3apajy Toa NMOTPeOHO e Ja ce BOCIOCTaBU
MexaHH3aM 3a HaJ30p HaJ MOCTalyBaweTo clipeMa MUIPAaHTHUTEe, BO KOU
3HauajHa yJiora 6u umaJsie AreHuyjaTta Ha EBpornckaTta YHuja 3a TeMeJIHU [1paBa,
KaKo U HeBJIaJJUHUTe opraHusaunuu. [locebHo BHUMaHUe Tpeba Ja ce OCBpHe
Ha OBO3MOXKYyBake [OMOLI Ha MaJIoJIeTHUTE JIMLA WM Ha JpYyruTe PaHJUBU
kaTeropuu. Ha Jlenata Tpe6a Ja UM ce 06e36e[u COOJIBETHO CMECTYBalbe,
obpasoBaHMe KakO M IpaBHa IOMOII BO TeKOT Ha IeJjara IOCTalKa 3a
yTBpAyBakbe Ha CTaTyCOT.

[To yTBpAyBameTo Ha GapaTesuTe Ha a3WJ, KOU OUM MMajie MOXHOCT Jia
JobujaT MelfyHapo/iHa 3alUTHTA, 6apaTesuTe 6U Tpebaso Ja OUAAT ynaTeH!

KOH [ApPXaBHUTE€ KOU IMPEKy MEXaHU3MOT Ha COJUAAPHOCT Ce corJjiacuje na
11

Novi prijedlog pakta o migracijama izazvao razlicite reakcije zastupnika, https://www.
europarl.europa.eu/news/hr/headlines/society/20200924ST087803 /novi-prijedlog-pakta-o-
migracijama-izazvao-razlicite-reakcije-zastupnika (npucraneno na 22.03.2021).
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ydyecTByBaaT BO HMBHUTe IpeMecTyBama. [JJOKOJIKY BO TEKOT Ha IOCTalKaTa
Ha ugeHTUdUKaLMja 61U ce YTBPAUJIO NaK JeKa MUTPAHTOT He I'M MCIOJIHYBa
yCJIOBUTE 3a J06MBakbe Ha MelyHapoJHa 3allUTUTa, 3a HEro BO TOj C/y4Yaj
6u 3amoyHasa [OoCTalKa 3a BpaKake BO 3eMjaTa Ha NOTEKJO WM BO HeKoja
Jlpyra TpeTa 3eMja HU3 KOja TpaH3UTHUPaJ KaKo IMOCJAeLHa NpeJ Ja BJjie3e BO
rpaHunuTe Ha EBpornickata YHuja. Bo oBaa nocranka, 3Ha4ajHa yJora 64 uMas
®poHTEKC, KOj O6M o KOOPJAUHUPAJ BpaKawkeTo Ha HeJleraJlJHUTe MUTPAHTU U
of6MeHNTe bapaTesy Ha a3uJl. MeEpKUTE LITO JApPKABUTE YIEHKHU OU TU pe3eJie
BO MOCTaNKaTa Ha Bpakawe Tpeba Ja 6UAaT BO HacOoKa Ha moAobpa copaboTka
CO TPETUTE 3eMjU 3a TOBTOPHO NpUudaKkame U peruHTerpaiuja.

Ce cMeTa Jieka Ipy:Kere IOMOLI HAa OHHME KOU JI0KKBeaJle HeKoja HecpeKa
Ha MOpe e MopaJiHa JOJLKHOCT M 0GBpPCKa COIJIaCHO MelyHapoJHO MpaBHUTE
HOPMHU. 3aT0a, 0/} KJIy4Ha Ba*KHOCT e N0406pyBambe Ha JOCTAIIHOCTA 32 IOMOPCKU
Y BO3/yXOIUIOBHU KamanuteTd Ha OpoHTekc. DpOHTEKC UCTO Taka Tpeba Ja
UM NIPY>KM OllepaTHBHA U TeXHUWYKa NOAJpIIKa Ha Jp>KaBUTe YJIeHKH, U CO Toa
6u ce oJleCHUJIO cniacyBawbeTo Ha Mope. [locebeH fen of [1akTOT e U OHOj KOj
ce oJlHeCyBa Ha aKTHUBHOCTUTe Ha NpPHUBATHUTE IJIOBUJA KOU ydyecTyBaaT BO
aKL MM 3a cracyBakbe Ha Mope. Komucujara faBa lpenopaka 3a copaboTka Mery
Jp>KaBUTe YJIeHKU BO BPCKa CO OllepalluyTe KOU I'M CIpoBelyBaaT IPUBAaTHUTE
mioBusia. Taa copaboTka 64 ce oCcTBapuJia NMPeKy CTPYYHU COBETHU 3a Gapame
U cracyBame KoM 64U ru ocHoBasa KomucujaTa, co KoM 6U ce NOTTHKHaJe
copaboTKa U pa3MeHa Ha HajA06pu UCKYCTBa.

Hosuna Bo IlakToT e [Ipenopakarta Ha EBpornckaTta YHuja 3a JjoHecyBame
MexaHH3aM 3a CIIPeMHOCT U yIpaByBake CO KPU3U MOBP3aHU CO MUTPALUUTE,
Koj ondaka BOCIOCTaByBakbe aJlaTKU 3a yIIpaByBakbe CO KPU3H NpeJu3BUKaHU
0J1 BUIlIA CUJIA.

Bo uanuHa KoMmucujara nianupa ga ycsou v HoBa CTpaTeruja 3a iHUHaTa
Ha UlenreH. CTpaTerujata npejBujyBa IOrojeMa rpaHM4YHa KOHTpPOJA, CO
ynoTpeba Ha cOBpeMeHa TeXHOJIOTHja, a NpeABUAYBa U BOCIOCTaByBake Ha
[llenren ®opyM, Bo KOj Ke yuecTyBaaT HallMOHAJHU €KCIIEPTH, MPEKY KOj OU ce
3rojieMuJia copaboTkaTa nomery JIp>KaBUTE YJIEHKU.

Komucujata ucto Taka Ke NpeTcTaBd HOB AKLMCKM IJlaH Ha EY
NPOTUB KpuUyMmuapewe Ha murpantu of, 2021 go 2025 roauHa, co Kou 6uU
ce BOCIIOCTaBWJIa COpPAbOTKA CO TPeTH 3eMju. HOBUOT aKIMCKHU MJaH 6U OUI
6a3upaH Ha copaboTka Ha EBpomnos u EBpornckuoT neHTap 3a 60p6a MpoTHUB
KpuyMuapewe Ha MurpanTy, Pponrekc, EBponckaTta areHuuja 3a copaboTka
BO KpuBH4YHa MaTepuja (Eurojust) u HoBaTa AreHuuja Ha EBpornickara YHuja 3a
asui1. bopbaTa NpoTHUB KpUyMuapere CO MUT'PAHTH e 3aeJHUYKH [peJU3BUK KOj
6apa Mel'yHapozHa copaboTKa U KoopAuHauyja. EBpornckaTta YHuja 6u Tpebasio
Jla ja momo6bpu pasMeHaTa Ha UHPOpPMAIMU CO TPETUTE 3eMjd, MOCe6GHO CO
3emjute of 3anajeH bankan, Typuuja u Jpyru coceJHU ApPKaBH, KAKO U 3eMjUTe
on AdppukaHckaTa yHHja.
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EBpornickata YHHja Kako HajrojsieM JaBaTes Ha IOMOLI 3a pa3Boj, UMa
OTPOMHO BJIMjaHUe U BpP3 caMUTe MUrpalnuu. HamanyBamweTo Ha cupoMallTHjaTa
U HeeJJHAKBOCTa, OTBapawmeTO HOBHU PabOTHU MeCTa, KUBEEHEeTO BO MUD,
CUTYPHOCT W JeMOKpaTHja, Kako U paboTewe Ha HaJMUHYBawmeTO Ha
KJIMMaTCKUTe NPOMEHHM 3HAYMTeJHO OU NMpPUJOHEJN0 KOH Toa Ja ce HaMaJsaT
Murpanuure. 3aToa, Bo [[akTOT ce npe/BU/lyBa JaBame [IOMOII Ha 3eMjUTe CO
3HauMUTe/JHa MUIpaliMja U Toa NpeKy ClipeyyBame W pellaBame KOHQJIUKTH,
pa3paboTKa Ha TProBcKaTa MOJIMTHKA, 10/J06pyBatke Ha 06pa30BaHUETO UTH.

EBpomna BeKe 110j0/Iro BpeMe ce COO4yBa CO HeZ,0OCTAaTOK Ha paboTHaA cuJja.
[Topagu Toa YHUjaTa Bo copaboTKa CO TPETU 3€MjU KMa OCHOBAHO NapTHEPCTBA
3a 6apame TasieHTU. Kako 6u npuBJieKka BUCOKOKBaJUPUKyBaHa paboTHA CUJIa,
BO UJHUHA e NpeBUJIEHO Jla ce 3aBpLIM U co pedpopmaTa Ha JlupekTrBaTa 3a
cuHa Kapta. PedpopmaTa npesBu/iyBa nofo6pu ycjJ0BU 3a MPECTOj, TOOP3U U
bJIeKCMOUTHU TOCTAIKHY, 110/106pa MOXKHOCT 3a JIBHXKeH€e U pab0oTa BO pa3IuYHU
Jp>KaBH, CETO TOA BO COIJIACHOCT CO HAallMOHAJHUTE CUCTEMHU U CUCTEMOT Ha
EBponckara YHuja.

WuTerpanujata Ha MUIPaHTUTE U HUBHUTE CEMejCTBA € KJIyYeH Jiesl OJ
[lakToT. Mako MHTerpanuckaTta NOJUTUKA € NPBEHCTBEHO BO HAJJIEKHOCT
Ha /Ip>KaBUTe WIEeHKH, YHUjaTa CO JOHeCyBambe Ha aKLUCKUOT IulaH of 2016
ro/ivHa ja 3roJjieMu cBojaTa yJiora. Bo [lakToT e HaBeJileHO Zieka KomucujaTa ke
JIOHeCe aKLMCKU IJIaH 3a UHTerpanyja v BKJaydyBake 3a nepuop 2021-2024, Bo
KOj IJIaBHA 1ieJ1 Ke 6u/ie MHTerpaluja Ha MUTPaHTUTe U HUBHUTE CEMEjCTBA.

3a npaBeJiHO, [leJIOTBOPHO W OJP:KJIMBO yIpaByBawe CO MHUrpALLUHUTE,
noTpebHO e Ja ce JlOHece 3aeJHHYKa eBPOIICKA paMKa 3a yIpaByBame CO
murpanuuTe. Toa 3HaYM N0OCTOEHE Ha CTPOTH M IIpaBeJHU NIPOINKCH 33 OHUE Ha
KOU UM e NoTpebHa MelyHapoJHa 3alUTUTA U 3a OHMEe KOU HeMaaT NpaBo Ha
npectoj. CeTo Toa 6 ce MOCTUTHAJIO JOKOJIKY OCTOU 3aeiHUYKA OTOBOPHOCT
U 3aeJHUYKa KOPUCT OJ, MUIpalycKaTa NOoJUTHKa Ha EBpomnckara YHuyja.
3aToa, HOBUOT NAKT € JIOHEeCEH cOo copaboTka Ha Komucujata co EBpornckuoTt
napJsiaMeHT, COBETOT, Ap>KaBUTe YJEHKU U JpyTUTe 3acerHaTu cTpaHu. Camo
3aeJlHMYKaTa copaboTka OW Jl0Hesa JeJIOTBOPHA U BUCTUHCKA 3aeJHUYKa
IOJIMTHKA 3a a3UJl U MUTpalyja.

5. Kputnuku ocBpT Ha HOBMOT nakT 3a a3u M MUrpaunuja

EBponckara Komucujaco HoBuoT nakT yuite e jHall ja NPONYIITH MOKHOCTA
Jla BOCIIOCTaBH CUCTEM CO KOj Ke ce IpeBeHUPa LUTeTHAaTa U WJerajHaTa npakca
Ha o/ipeJleHHU JipKaBH YJIeHKH BO OJOBOP CO MUIPAHTCKa KpU3a.

[Ipennoxen ox KoMucujata kako HOB CTapT, ce YMHU JAeKa [lakToT camo
yliTe NoBeKe 6U I'd 3alBPCTUJ] suzoBUTe KOoH EBpomna. ExeH on HajrosemuTe
npo6JieMH Ko Tpeballie Jia ce peliaT Gellle HepaMHOMepHATa pacnpe/iea6a Ha
OJTOBOPHOCT U HeJl0BOJIHATa cosufapHocT. Mako Bo HoBUOT makT, efieH oj
OCHOBHUTE NPUHLHWIIU KOU Ce NpeABUAYyBaaT e COJIMJAPHOCTA, CeNak ce YUHU
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Jleka He e pa3paboTeHa Ha Hajjobap HauyuH. [IpeABU/EHO e ceKkoja JprkaBa
3a/10/DKUTEJIHO Jla IOKaXKe COJUAAPHOCT, HO BO MCKaKyBakeTO Ha COJTMJapHOCTa
cekoja ApxkaBa uMa (GJIEKCUOUIHOCT BO NOTJIEJ Ha TOa Kako Ke ja u3pasu
ucraTa. MeHo, Ap>kaBUTe caMU MOXaT Ja ojAJay4daT Jaau 6u npudaTuie HeKoj
GapaTeJ Ha a3uJl, Aaju 6U MOMOTHAJe BO BpaKawkeTo Ha 0/I0MeHUTe 6apaTesu
WM Jaayd 64U NpyXuJje HeKoja onepaTMBHa nomoul. CeTo TOa, HOCHM PU3UK
Jp>KaBUTe [T0BeKe Jja ce Haco4yaT KOH BpaKakbe, eKCTepHan3alyja v JeTeHLHja.
Jlexa caMHOT CHCTeM KOj ce NpeJJjiara e noBeKe HaCOYeH KOH BpaKaibe, a He KOH
3alITUTa, TOBOPU U TOA LITO NpPeJBUJEHO e Ha3HayyBatbe Ha EY koopauHaTop
3a Bpakame U 3aMeHHK U3BPIlEeH JUPEKTOT 3a Bpakawe Ha PPOHTEKC, a TaKBa
M03HIlMja He MOCTOU 3a 3allITUTA U NpudaKkame.

[TonaTtamy, u Bo oBoj [lakT He ycniea TeMesiHO fia ce pepopmupa JJabIUHCKUOT
CUCTeM, CO LITO O Cce HaMaJliJjla OATOBOPHOCTA Ha Jip>KaBHUTe Ha BJie3, TYKYy caMo
ce co3JajZie MOCJ0XEeH CHUCTEM Ha COJUAAPHOCT. [[pUTHCOKOT Ha 3eMjuTe Ha
BJIe3 I0/IaTHO e 3roJIeMeH, 3aToa LITO Ce NpeJBUAYyBaaT MOCA0XKEeHHU TOCTANKU
3a KOHTpoJia Ha rpanuyuTe. [loj oBaa mocranka npejBU/JEeHO e Ja NoAJerHaT
CUTe JIMLA KOU HeperyJapHO Ke BJie3aT Ha TepuTopujata Ha EBponckata
YHuyja. [Iputoa, He ce npaBu pa3/iMKa oMely OHHe KOW 6apaaT Mel'yHapojHa
3alITUTA M OCTaHATHUTEe MUIPAHTH. 3aJ0/LKUTE/IHATa IOoCTanKa 3a a3uj WU
BpaKame Ha rpaHuLiaTa HOCH caMO PU3HUK bapaTesidTe Ha a3uJl ia NoJJIerHaT Ha
HeKBaJIUTeTHaA M0CTalKa Ha a3uJl U Jia ce NPoJoJ/IKU AeTeHLUjaTa. JlogaTHUTE
Y TOCJI0KEHUTE MOCTANKU 3@ a3uJl HOCAaT U 3HAYUTesleH alMUHUCTPAaTUBEH U
€KOHOMCKHU TOBap BpP3 3eMjUTe Ha BJIe3.

[Ipu Bs1€3 BO YHHUjaTa, KoMucHja npeasoxu 3a0/KUTE/IHA CUTYPHOCHA U
3/lpaBCTBEHA [0CTAlKa 3a CUTe OHUe KOU He3aKOHCKU BJerJsie Bo EY Bo pok of
10 peHa of BJie3. Ho, Bo [IakTOT HMKa/ie He e HaBeJleHO KaJie 61 61Jjie CMeCTeHH!
JiULlaTa 3a BpeMe Ha NPOBepKaTa, Na Taka JpXKaBUTe 4JIeHKU MOBTOPHO ce
OCTaBeHU CaMU Jila U3Haolaar peuleHue. O Jpyra crapaHa, llak NnpeABUzeHa
e He3aBHCHA KOHTpOJIAa HaJ MOYMTYBaWkeTO Ha TEMeJHUTE YOBEKOBU IpaBa
BO TEKOT Ha OBaa IOCTAlKa, IITO [0 HeKaje OU 3HaAYes0 Jeka berajayure U
MUTpPaHTUTe Ke NoJJIerHaT Ha [IpaBe/iHa [oCTalkKa.

Bo cnipaByBamweTO Ha Kpu3aTa U U3HAOl'ame Ha pelllaBake Ha Ipo6JieMUTe
KOM [IpOM3JieryBaaT O/ HeJlerajlHaTa MUrpalivja, MHOI'Y BaKHa e Mel'yHapo/iHaTa
copaboTKauIloMely3eMjuTe YIeHKU M ToMel'y YHujaTau TpeTH 3eMju. BollakToT
ce MOBMKYBa Ha 1orojieMa copaboTKa co TpeTH 3eMjU, HO HUKa/ie He CTOH JieKa
3a TakBaTa copaboTKa 3a0/DKUTEJHO e CKJIydyBamwe Ha popMasiHU JAOTr0BOpH,
0J1 KOM Ke Ipou3JjieryBaaT IIpaBa M 060BPCKHU U 3a JiBeTe cTpaHU. KopucreweTo Ha
JlocerauiHuTe HepopMaIHU JOTOBOPU U CUTYPHOCHU COPabOTKU 3a KOHTpOJa
Ha MUTrpalujaTa HOCH PU3HUK O/ KpIlielhe Ha YOBEKOBUTE IIpaBa.

Ha kpaj, nako Mmoxe6u [lakToT e fOHeceH co Jo6pa HaMepa, Ce YHNHU JieKa
HeMa Jla MMa CJiaBHa peaJjihsaluja, 6Uzejku NOBTOPHO He ce BOCIOCTAaBEHU
MexaHHU3MHU 3a KOHTPOJIa Ha/J, IO0CTallyBakbeTo Ha Jp:KaBUTe YieHKU. HajpaxkHo
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e TI0CEepHOo3HO Ja ce pabOTH Ha 3alITUTAaTA U CUTYPHOCTA Ha OerajuuTe U
MUT'PAHTUTE, a 0COGEHO Ha paHJMBHUTE KaTeropuu, Kako geunara. [lorpe6Ho
e fa ce 3abpaHU JeTeHLMja Ha JelaTa, U BO corsiacHocT co KoHBeHnujaTa
3a mpaBaTa Ha JieTeTo,'” a ce M3HAjJaT pellleHHuja 3a 3alITHTa Ha JelaTa U
HUBHHUTe ceMejcTBa. [loHaTaMy, Tpe6a Zja ce paboTH Ha CO3/JjaBarbe Ha JierajHu
U 6e30eJHU PYTH 3a [IBIKEHE HA MUTPAHTUTE U GerajiuTe U CO MOMOLI Ha
XyMaHUTApHU U IPYTY aKTUBHOCTH Ha AP>KaBUTE U HEBJIAJIUHUTE OpraHU3anuu
Jla ce HaMaJlaT NpenpeKUTe CO KOW ce coodyBaaT 6Geraauute. [loTpe6HO e U
Jla ce co3jaze noepukaceH MexaHU3aM, IPEKY KOj CUTe JAp»KaBU Ke MoJHecaT
OZIFOBOPHOCT BO CIPAaBYBalETO CO KpHU3aTa M /la Ce BOCIOCTABM KOHTPOJIA HAJL
TOa KaKo THe Ke ja MoKaXkaT Taa 0 rOBOPHOCT.

6. 3aKy4oK

[Ipu fejcrByBameTo Ha EBpornickaTta YHUja co MUIpaHTCKaTa KpU3a, yIITe
e/lHalll Jl0jAe /0 U3pa3 ja3oT noMery NocTapuTe, OCHOBAYKH JipXKaBU YIEHKU U
Jp>KaBUTe YJIeHKHU, T.H. HOBH leMOKpaTHu. Hekou o1 HUB, KOH CBOETO EKOHOMCKO
Y IeMOKpPATCKO 3ajakHyBame o 0CTBapHja Bo paMKuTe Ha EBpornckara YHuja,
[IOKa)Kaa HarJlaceHM aMOMLMU 3a 3auyByBale Ha HallMOHAJHUTE HHTEpecHy,
HENOYWTYBajKW TI'M, Na JAypU U LeJOCHO HUTHOPUPAjKU T'M 3aeJHUUYKUTE
BOCIIOCTaBE€HM IMpaBWJa, Jypd M IO LeHa Ja OWJaT CaHKIMOHMPAHHM.
Hajpasgukasen mnpumep BO LesaTa Taa cUTyaludja Oelle OJHeCyBambeTO
Ha YHrapuja, 4Yud INOCTAlKU OJ, MHOI'YMHHa 6ea OKapaKTepU3HMpaHHU Kako
kceHodoOUja.

HeennakBaTa cTapTHa mo3uiiyja noMmery 3eMjuTe Ha BJie3 U 3eMjUTe KOHU
ce KpajHa JecTHHalLUja e eJHa 0OJ, IPUYUHUTE KOMU [l0BeJi0a [0 INOTELIKOTHU
BO peasv3anujata Ha JabiuHCKUOT cucTeM. /lojeka NpBUTE ce COOYyBaa CO
OrpaHMYeHU KalaluuTeTH 3a uaeHTUUKalMja, perucTpanyja U CMecTyBamwe Ha
GerasiyTe, OCTAHATHUTE IO UMaa caMO U360POT AAJU U KOJIKY 0] Geraaiure u
MUTPAHTUTE Ke mpudaTart.

3aeJHUYKMOT CUCTEM Ha a3uJl Oellle 3aloyHAT [10J NpeTHoCcTaBKa JieKa
CUTe 3eMju 4YJeHKHM I'M NOYUTyBaaT OCHOBHUTE YOBEKOBH IIpaBa U JieKa
3eMjUTe 4IEeHKHM MMaaT 3aeMHa JoBepb6a Bo Toj norJsen. CBOeBOJHOTO, U BO
MHOI'Y CUTyallUd HeJlaraJIHOTO IOCTallyBakbe Ha JpKaBUTe 4YJIeHKH, Kako
U HEeNOCTOEHEeTO Ha MeXaHM3aM 3a KOHTpOJIa Bp3 IOCTallyBakeTo caMo ja
pa3HUIIM JloBep6aTa noMmery Jp:KaBUTe YJEHKH, a CO TOa Ce JJoHecoa U MOoJ
npallakbe OCHOBHUTE BPEHOCTH U IPUHL MM BP3 KOU NIOYMBA YHUjaTa.

Bo TekoT Ha MHUrpaHTCKaTa Kpusa, EBpornckarta YHHja HEKOJIKynaTH ce
obuze [a M3HajAe pelleHHja 32 BOCIOCTaBYyBawe HAa BUCTUHCKU 3aeJHUYKU
eBPOICKHM CHUCTeM 3a a3ua u murpanuja. IlocieseH TakoB o06uj 6Gelle
JlOHeCyBamweTO Ha npezjoroT HoB makT 3a asu/ U MUrpanyja Bo CENTEMBPHU
2020 roauna. [lpumapHa nesn Ha [lakToT Gelle Ja ce BOCHOCTaBU 6GaJjiaHC

12 yN. (1989). Convention on the Rights of the Child, https://www.ohchr.org/documents/
professionalinterest/crc.pdf.
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noMery o/IrOBOPHOCTA U COJIUAAPHOCTA Mery ApaBUTe YIEHKH, HU3 [10J106p0
IJlaHUpawe, noepeKTUBHU NPOLEeJYypU U NpOLIHpYyBamke Ha MelyHapoJHaTa
copaboTKa, ¥ BO paMKUTe Ha YHMjaTa U HaJBoOp of Hea. MefyToa, Ha Kpaj ce
BU/le Jeka co HoBUOT makT, Ap:kaBUTe caMO MOBeKe Ke OW/IAaT HACOUEHU KOH
BpaKame, eKCTepHa/lu3alyja U AeTeHLHja. ToBapoT MOBTOPHO OCTaHyBa Ha
Jp>KaBUTe Ha BJIe3, CO TOa LUTO Ha OBHe JpXKaBU UM Ce HaJlara Jja CipoBeZlyBaaT
JIOMOJIHUTEJIHU U NIOCJIEKEHH IIOCTANKK 3a a3WJl U Bpakame. [loBTOpHO, BO BTOp
IJIaH ce CTaBaaT [IpaBaTa Ha MUTPaHTUTe U GerajluTe, a 0c06eHO Ha PaHJIUBUTE
KaTeropuu, Kako JielaTa, a BO Bpcka CO IoroJjieMa Mel'yHapojaHa copaboTka
caMo ce JlaBaaT HAaCOKU U NpeJJIo31, KOU Kako Heo6BP3yBauKU MOXKaT Jja 6uaT
WTHOPHUPAHU OJ CeKoja 3eMja, KOja BO IIpeJieH IIJIaH I'0 CTaBa 3a4yByBawkeTO Ha
HallMOHAJIHUTE UHTepPeCHU.
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NOTE TO OPINION OF THE ADVOCATE GENERAL ATHANASIOS RANTOS
IN THE CAUSES C-14/21 AND C-15/21

ANTONIO VERTUCCIO!

Abstract: The purpose of this note is to develop a thorough analysis of the
opinion released by Advocate General Rantos in causes C-14/21 and C-15/21, related
to applicability of directive 2009/16 to non-governmental organizations (NGOs) and
inspection powers available by, port State control, authorities against these non-state
actors. In order to analyze the mentioned opinion, preliminary, we will try to rebuild
the controversy that gave rise to preliminary referral. Secondly, we will carry out an
investigation aimed to verifying if the search and rescue activity of NGOs is legitimate.
In this perspective a series of international provisions will be recalled, from which it will
be possible to deduce the clear legitimacy of NGOs. At the same time an analysis will be
carried out on the Advocate’s opinion, that the systematic transport, by NGOs, of anumber
of people far greater than that allowed by safety certificates can give rise to a danger to
people, the environment or things. The illogicality of this ruling will be highlighted, given
the evident contrary to customary law. In addition, in relation to the significant powers of
control recognized by the Advocate to the port State control authorities, some provisions
will be taken into consideration, that could have a prodromal value to the profiling of a
restrictive interpretation of the inspection powers attributed to the State authorities by
directive 2009/16.

NOTA ALLE CONCLUSIONI DELLAVVOCATO GENERALE ATHANASIOS
RANTOS NELLE CAUSE RIUNITE C-14/21 E C-15/21

ANTONIO VERTUCCIO?

1. Ricostruzione della controversia

A seguito della proposizione di due domande di pronuncia pregiudiziale?
da parte del Tribunale Amministrativo per la Sicilia (TAR Sicilia), 'Avvocato
Generale Athanasios Rantos ha rilasciato delle conclusioni che, a nostro modesto
avviso, sembrano essere connotate da manifesta illogicita. Nello specifico
I'’Avvocato Generale afferma che il trasporto sistematico di un numero di persone
ampiamente superiore alle capacita della nave pud nuocere a quest’ultima al
punto da causare un pericolo perle persone, le cose o 'ambiente, nonché costituire
un fattore imprevisto e legittimare ispezioni supplementari ai sensi dell’articolo

! Antonio Vertuccio is a PhD student at the University of Campania ‘Luigi Vanvitelli’ - Caserta,
email: antonio.vertuccio@studenti.unicampania.it.

2 Antonio Vertuccio is a PhD student at the University of Campania ‘Luigi Vanvitelli’ - Caserta,
email: antonio.vertuccio@studenti.unicampania.it.

3 TAR Sicilia (Sezione terza), Sea Watch c. Ministero delle Infrastrutture e dei Trasporti e Capitaneria
di Porto di Palermo, ricorso n. 1596,/2020.
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11 della Direttiva 2009/16.* Ci preme sin da subito evidenziare come questa
determinazione stringente e foriera di gravi ingerenze sia contraria al diritto
consuetudinario e alle previsioni normative contenute in talune Convenzioni
internazionali, cui si fara riferimento nel corso dell’approfondimento. Allo stesso
tempo riteniamo che questa conclusione sia irragionevole in quanto il numero di
persone da imbarcare e da salvare non & prevedibile ex ante.

Per approfondire in maniera analitica gli accennati profili di criticita
riteniamo che sianecessarioricostruire sinteticamente la controversia che ha dato
luogo alle questioni pregiudiziali. Le citate domande di pronuncia pregiudiziale
sono state poste dal Tribunale amministrativo regionale per la Sicilia a seguito
dell'insorgenza di due controversie che vedevano contrapposte la Sea Watch al
Ministero delle Infrastrutture e dei Trasporti italiano nonché alla Capitaneria di
Porto di Palermo nel primo procedimento, e alla Capitaneria di Porto di Porto
Empedocle nel secondo procedimento. Le predette navi, dopo aver effettuato
operazioni di salvataggio nelle acque internazionali del Mar Mediterraneo
sbarcavano le persone salvate nei Porti di Palermo e Porto Empedocle e in
occasione di questo scalo le autorita italiane provvedevano ad effettuare dei
controlli all'interno delle Sea Watch. Queste ispezioni, poi divenute dettagliate, ai
sensi dell’articolo 13 della Direttiva 2009/16, venivano addebitate all’assenza di
certificazioni tese ad autorizzare I’attivita di ricerca e salvataggio, nonché al fatto
che le Sea Watch aveva imbarcato un numero di persone ampiamente superiore
a quello corrispondente ai certificati di sicurezza. Secondo le autorita italiane,
le ispezioni dettagliate permettevano di rilevare una serie di carenze tecniche
e operative che avrebbero potuto causare rischi manifesti per la sicurezza, la
salute o 'ambiente, per tale ragione provvedevano a disporre il fermo delle navi.®

Successivamente la Sea Watch proponeva dinanzi al Tribunale amministra-
tivo regionale per la Sicilia due ricorsi volti all'annullamento dei provvedimenti
di fermo e degli antecedenti rapporti ispettivi.

Fatte queste premesse, tese alla ricostruzione fattuale della controversia,
& necessario rilevare come il giudice del rinvio, viste le difficolta interpretative
riconducibili alla peculiarita delle cause, abbia chiesto alla Corte di Giustizia
dell’'Unione Europea di specificare se le navi in questione possano rientrare
nell’ambito applicativo della Direttiva 2009/16. In secondo luogo, il giudice del
rinvio ha chiesto alla Corte di chiarire se il trasporto di un numero di persone
ampiamente superiore a quello riportato nel certificato di sicurezza potesse
rappresentare un fattore legittimante ispezioni piu dettagliate. In ultima istanza,
il rinvio pregiudiziale veniva fondato sulla necessita di verificare quale fosse la

4 Direttiva 2009/16/CE relativa al controllo da parte dello Stato di approdo, del Parlamento
Europeo e del Consiglio, Strasburgo, 23 aprile 2009.

> Per approfondimenti su altri casi che hanno visto coinvolta la Sea Watch, V. Del Guercio, A. (2019).
Il caso della Sea-Watch 3 tra obblighi di diritto del mare, diritti umani e tutela dell'infanzia, in Diritti
umani e Diritto Internazionale vol. 13, pp. 331-362; Corleto. M. (2019) Search and Rescue at Sea in
Light of International Regulations and National Policy. The Case of Sea Watch 3, in Europa Ethnica
vol. 76, pp. 155-161.
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portata dei poteri di controllo attribuiti allo Stato di approdo, in quanto il giudice
del rinvio riteneva dirimente comprendere se le autorita di controllo avessero la
facolta di verificare quale fosse, in concreto, I'attivita svolta da parte della nave,
indipendentemente dai certificati rilasciati da parte dello Stato di bandiera.

LAvvocato Generale Rantos con le sue conclusioni ha ritenuto che le Sea
Watch rientrassero nel novero delle navi cui e applicabile la Direttiva 2009/16,
vista I'impossibilita di classificarle come navi di Stato o imbarcazioni da diporto;
allo stesso tempo, come accennato, ha affermato che il trasporto sistematico
di un numero di persone ampiamente superiore alla capacita della nave possa
costituire un pericolo per le cose, 'ambiente o le persone al punto da legittimare
ispezioni dettagliate. Inoltre, in relazione ai controlli esplicabili dallo Stato di
approdo, 'Avvocato Generale ha chiarito come in questi poteri rientrila possibilita
di attestare la compatibilita dei certificati in possesso delle Organizzazioni non
governative (ONG) con l'attivita effettivamente svolta da quest’ultime, nonché
di verificare che le navi rispettino le prescrizioni internazionali in materia di
sicurezza, prevenzione dell'inquinamento e condizioni di vita a bordo. In linea
di continuita con la delineata prospettiva, I'Avvocato Rantos ha ritenuto che il
semplice fatto che una nave compia attivita di ricerca e salvataggio in mare non
precluda la possibilita che sia destinataria di provvedimenti di fermo.

Esaurita la digressione sulle descritte conclusioni, svilupperemo un
approfondimento sui profili di criticita derivanti dal trasporto di un numero di
persone maggiore rispetto alla capacita delle navi e sulle problematiche relative
ai poteri di controllo attribuiti allo Stato di approdo. Per perseguire queste finalita
crediamo che, in via preliminare, sia essenziale provare a ricostruire le vicende
che hanno portato le ONG ad avere un ruolo centrale nelle attivita di ricerca e
salvataggio nel Mediterraneo, anche per cercare di comprendere se la “presunta”
zona d’ombra in cui operano sia effettivamente tale.

2. 11 salvataggio di vite umane puo essere causa di un pericolo per
I’ambiente o le stesse persone?

In primo luogo, ci preme evidenziare che le operazioni delle ONG sono
volte a sopperire all'inerzia delle navi governative e allo stato costituiscono il
riferimento principale per il salvataggio di vite umane in mare. Fatta questa
premessa, potrebbero sorgere dei dubbi in ordine alla legittimazione delle ONG
in relazione al dispiegamento delle attivita di ricerca e salvataggio. In questa
prospettiva, da una preliminare analisi del quadro normativo internazionale, si
potrebbe ritenere sussistente una legittimazione esclusiva degli Stati di bandiera
e degli Stati costieri in ordine alle operazioni di salvataggio. Questo assunto
sembrerebbe essere confermato da un’interpretazione letterale dall’articolo
98(1) e (2) della Convenzione delle Nazioni Unite sul diritto del mare,® il quale
dispone in capo agli Stati bandiera e agli Stati costieri 'obbligo di esplicare

6 Convenzione delle Nazioni Unite sul diritto del mare, Montego Bay, 10 dicembre 1982, entrata in
vigore il 16 novembre 1994.
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un’effettiva attivita di ricerca e salvataggio in mare. Allargando, pero, gli orizzonti
della nostra analisi viene in rilievo la possibilita di prendere in considerazione
delle norme internazionali, il cui approfondimento permette di comprendere
come |'obbligo di salvataggio in mare ricada su ciascun individuo e non solo sugli
Stati. Nello specifico, facciamo riferimento all’articolo 29 della Dichiarazione
Universale dei Diritti Umani,” il quale dispone che: “ogni individuo ha doveri
verso la comunita nella quale soltanto & possibile il libero e pieno sviluppo della
sua personalita”. Nella medesima prospettiva, nell’ambito del preambolo del
Patto internazionale sui diritti civili e politici® si afferma che “l'individuo ha la
responsabilita di lottare per la promozione e I'osservanza dei diritti riconosciuti
dal Patto”. E evidente come le richiamate previsioni normative siano tese a
delineare una cooperazione attiva da parte dei consociati per salvaguardare i
diritti umani e questa considerazione e pacificamente estendibile all’attivita
delle ONG. Sotto questo punto di vista, riteniamo che sia necessario sviluppare
una considerazione in ordine alla necessita di tutelare il diritto alla vita delle
persone che nel caso in questione si tramuta nel diritto ad essere salvate, cid
implica una piena legittimazione in capo alle ONG circa il compimento di missioni
umanitarie.’

Inoltre, la legittimazione in questione ¢ desumibile anche dalla Convenzione
internazionale per la salvaguardia della vita umana in mare,'® la quale,
all’articolo 111, dispone che i Governi contraenti debbano depositare presso il
Segretario Generale dell’Organizzazione Consultiva un elenco degli organismi
non governativi autorizzati ad agire per loro conto nell’applicazione delle
disposizioni relative alla sicurezza della vita umana in mare. Allo stesso tempo
la Convenzione internazionale sul salvataggio,'! al Capitolo 2.4, statuisce che le
Parti debbano designare come unita di salvataggio, dei servizi di Stato pubblici
o privati adeguati, opportunamente situati ed equipaggiati. Queste previsioni
normative tendono a delineare la legittimazione delle navi non governative in
quanto riconoscono espressamente che le stesse possano compiere missioni
umanitarie, inoltre, sono volte a incentivare una cooperazione fattiva tra autorita
statali e ONG, funzionale a rendere piu efficaci le attivita di ricerca e salvataggio
in mare.

Nonostante queste statuizioni normative internazionali, permane un netto
contrasto tra la prospettiva Stato centrica volta a considerare 'attivita di ricerca
e salvataggio come di esclusiva competenza statale e la prospettiva cosmopolita

7 Dichiarazione universale dei Diritti Umani, adottata dall’Assemblea generale delle Nazioni Unite
con la risoluzione 219077A, Parigi, 10 dicembre 1948.

8 patto internazionale sui diritti civili e politici, New York, 16 dicembre 1966, entrato in vigore il
23 marzo 1976.

V. Bevilacqua, G. (2018) Italy versus NGOS: The controversial interpretation and implementation
of search and rescue obligations in the context of migration at sea, in The Italian Yearbook of
International Law Volume XXVII], p. 20 ss.

10 Convenzione per la salvaguardia delle vite in mare, Londra, 20 gennaio 1914, il 25 maggio 1980
e entrata in vigore la nuova versione della Convenzione.

1 Convenzione internazionale sul salvataggio, Londra, 28 aprile 1989.
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tesa a valorizzare l'attivita delle navi private,'? questa conflittualita non ha
permesso di creare una collaborazione che potrebbe rendere piu efficaci le
operazioni di salvataggio.

Chiariti questi aspetti funzionali all'inquadramento dei profili di criticita
emergenti e derivanti delle Conclusioni dellAvvocato Generale proveremo ad
incentrare il focus analitico sulle considerazioni sviluppate in sede introduttiva.

Per quanto concerne il trasporto sistematico di un numero di persone di gran
lunga superiore a quello consentito e la possibilita che questa circostanza possa
rappresentare il presupposto per 'esercizio di ingerenti prerogative, riteniamo
che il numero di persone da salvare non possa essere previsto dai soccorritori e
quindi non possa essere oggetto di una disciplina “sanzionatoria”. Sotto questo
punto di vista, I'articolo IV della Convenzione SOLAS statuisce espressamente il
divieto di computare, ai fini dell’applicazione della Convenzione, le persone che
si trovino a bordo per causa di forza maggiore o in virtu dell’'obbligo imposto
al Comandante di trasportare naufraghi o altre persone. Questa disposizione
si pone in linea di continuita con la necessita di tener conto del peculiare tipo
di attivita svolto dalle ONG. Inoltre, I'articolo 98 della Convenzione di Montego
Bay dispone I'obbligo di salvataggio in mare in capo al Comandante della nave.'?
Questa norma di diritto consuetudinario e tesa a salvaguardare il diritto alla vita
tutelato da molteplici disposizioni internazionali.’* Crediamo che la necessita
di tutelare il diritto alla vita prevalga sugli eventuali “pericoli” derivanti dal
trasporto di un numero di persone elevato e cio induce a credere che sia
inapplicabile una disciplina “sanzionatoria”, pensiamo che questa circostanza
debba essere oggetto di una disciplina di favor prodromica ad incentivare una
collaborazione tra gli attori statali e le organizzazioni non governative. Queste
statuizioni sembrano porsi in netta contrapposizione con la conclusione alla
quale e pervenuto 'Avvocato Generale, sotto questo punto di vista ci e difficile
capire come il salvataggio di vite umane possa causare un pericolo per I'ambiente,
le cose o le persone stesse dal momento che l'attivita di salvataggio € volta a
salvaguardare questi individui dal pericolo immanente di perdere la vita.

12y.De Sena, P. e Starita, M. (141uglio 2019) Navigare fraistanze “Stato-centriche “e “cosmopolitiche”
il caso “Sea-Watch” in una prospettiva conflittuale, in Societa italiana di Diritto internazionale e
Diritto dell'Unione europea (SIDI).

B3 Per un approfondimento sull’obbligo di salvataggio in capo al comandante e i derivanti diritti
di quest’ultimo V. Starita, M. (2019) Il dovere di soccorso in mare e il diritto di obbedire al diritto
(internazionale) del comandante della nave privata, in Diritti umani e Diritto internazionale vol.14,

.18 ss.

P4 Il diritto alla vita e sancito dall’articolo 3 della Dichiarazione Universale dei Diritti Umani, il quale
dispone che: “Ogni individuo ha diritto alla vita, alla liberta ed alla sicurezza della propria persona”;
I'articolo 6 del Patto internazionale sui diritti civili e politici statuisce che: “Il diritto alla vita e
inerente alla persona umana. Questo diritto deve essere protetto dalla legge. Nessuno puo essere
arbitrariamente privato dalla vita”; 'articolo 2 della Convenzione europea per la salvaguardia
dei diritti dell'uomo e delle liberta fondamentali, Roma, 4 novembre 1950, entrata in vigore il 3
settembre 1953, dispone che: “Il diritto ala vita di ogni persona e protetto dalla legge. Nessuno
puo essere intenzionalmente privato della vita, salvo che in esecuzione di una sentenza capitale
pronunciata da un tribunale, nel caso in cui il delitto € punito dalla legge con tale pena.
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3. Sulla ratio e sulla portata dei poteri ispettivi delle autorita di
controllo dello Stato di approdo

In relazione ai poteri di controllo riconosciuti dallAvvocato Generale
alle Autorita dello Stato di approdo, riteniamo che sia necessario richiamare
'articolo 8 della Direttiva 2009/16, il quale autorizza le autorita a non compiere
le ispezioni qualora la sosta della nave sia talmente breve da non consentire di
realizzare controlli completi. Questa evenienza si verifica nel caso degli sbarchi
seguenti alle operazioni di ricerca e salvataggio e potrebbe far sorgere dei dubbi
in merito alla necessita di effettuare le indagini.

Allo stesso tempo, vista l'assenza di previsioni convenzionali tese a
delineare dei requisiti in base ai quali identificare le navi impegnate in attivita
di ricerca e mare, ci e alquanto arduo comprendere come le autorita possano
espletare dei controlli tesi ad attestare la compatibilita dei certificati con I'attivita
effettivamente svolta dalle ONG.?®

In ultima istanza, in relazione al fondamento ontologico dei poteri di
controllo dello Stato di approdo, I'articolo 21 della Convenzione UNCLOS dispone
che lo Stato costiero non possa mettere in dubbio le certificazioni di una nave
sulla base della progettazione, dell’allestimento o della costruzione.'® Questa
previsione € funzionale alla necessita di non ostacolare il passaggio inoffensivo
delle navi e potrebbe costituire un riferimento legislativo in grado di far profilare
un’interpretazione restrittiva dei poteri di controllo delle Autorita dello Stato di
approdo.

4. Osservazioni conclusive

L'analisi svolta sin qui ci ha permesso di evidenziare come l'attivita di
ricerca e salvataggio esplicata dalle ONG sia del tutto legittima. Riteniamo che la
conclusione dell’Avvocato Generale volta a sanzionare il trasporto di un numero
di persone maggiore rispetto a quello previsto dai certificati di sicurezza, sia
illogica ma soprattutto contraria al diritto consuetudinario e per questo motivo
non possa essere condivisa. In relazione alla pregnanza dei controlli attuabili
dallo Stato di approdo, crediamo che I'assenza, sul piano normativo di standard, in
grado di catalogare I'attivita di ricerca e salvataggio delle ONG renda difficilmente
concretizzabili le indagini piu dettagliate, prodromiche all’emissione dei
provvedimenti di fermo. Allo stesso tempo, I'articolo 8 della Direttiva 2009/16
e I'articolo 21 della Convenzione UNCLOS potrebbero costituire degli espedienti
normativi atti a restringere la portata dei poteri di controllo attribuiti agli Stati
costieri.

15 per un approfondimento V. De Vittor, F. (2021) Questioni di interpretazione e applicazione
delle Convenzioni internazionali sulla sicurezza in mare, in Diritto e Questioni pubbliche: il fermo
amministrativo della nave Sea-Watch 4 al vaglio della giustizia amministrativa siciliana, in Diritto e
Questioni pubbliche, pp.103-115.

Per un approfondimento V. Minucci, B. (28 marzo 2022). Caso Sea- Watch: il fermo delle navi
potrebbe essere giustificato dal diritto dell’Unione Europea, in Il Diritto dell'Unione Europea,
paragrafo 5.
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Questi assunti, pero, convergono verso la problematica che riteniamo
maggiormente rilevante, rappresentata dall’assenza di una normativa volta a
disciplinare specificamente le attivita di ricerca e salvataggio delle ONG. Infatti, a
nostro avviso le predette criticita non rappresentano altro che un’estrinsecazione
della complicata e a tratti illogica applicazione della Direttiva 2009/16 alle
operazioni umanitarie realizzate dalle navi private.

Vista la mancata collaborazione da parte dei Governi nazionali rispetto
all’attivita delle ONG, crediamo che le pronunce giurisprudenziali debbano
rappresentare un riferimento idoneo a sanare profili di tensione in grado di
avere ripercussioni negative sul salvataggio di vite umane. A nostro modesto
avviso, la citata giurisprudenza dovrebbe tenere in considerazione il peculiare
tipo di attivita svolto dalle ONG e questa insita consapevolezza dovrebbe essere
prodromica a una differente interpretazione della analizzata questione giuridica.
Dal nostro canto, speriamo che questa nostra modesta riflessione dottrinale
possa contribuire minimamente ad una sensibilizzazione sul tema, con I'auspicio
che i giudici di Lussemburgo, in futuro, giungano a conclusioni differenti.
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MACEDONIAN TRANSLATION OF THE CONVENTION RELATING
TO THE STATUS OF REFUGEES

SVETLANA JAKIMOVSKA!

Abstract: This paper analyzes the characteristics of the Macedonian translation of
the Convention relating to the Status of Refugees of 28July 1951. In the paper we first
address the content of the Convention and its objectives, and then we study in more
detail its textual structure and linguistic features. Once the features of this legal text are
determined at different levels, the traductological analysis addresses the translation of
those features into Macedonian. For the observed inconsistencies or omissions in the
translation more appropriate translation solutions are recommended. In that sense the
paper aims to indicate the need for a new, modern translation of the Convention, in which
these inconsistencies would be corrected.

MAKEJOHCKHUOT ITPEBOJ HA KOHBEHLIMJATA 3A
CTATYCOT HA BETAJILUTE

CBETJIAHA JAKUMOBCKA?

1. BoBep,

KoHBeHIMjaTa 3a cTtaTtycoT Ha Oerasnute oA 28 jyau 1951 rojunHa e
MyJITWJIaTepasieH [OroBOp COCTaBeH 0, cTpaHa Ha O6ejuHeTHTe Haluy,
ydja ues e Ja ro gedprHupa TEPMUHOT bezasey 3a Ja I0Toa Ce onpezesaT U
npaBaTa KOM I'M y>KMBaaT [IpUMaTeJIMTe Ha a3uJl, HO U 06BPCKUTeE Ha Jp)KaBUTe
HNOTIMUCHUYKKU KOM [J0JesyBaaT a3uJ. Mcropucku rieznaHo, oBaa KonBeHnuja
MMaJsla 3a LeJs Ja T'M 3alUTUTH eBpOICKUTe Oeranunu of, BropaTa cBeTcka
BOjHa, I1a 3aTo0a e gonoJjHeTa co [IpoTokosoT ox 1967 rofuHa Koj I'd YKUHYBaA
reorpadCKuTe OrpaHUYyBakha.

[Tornucunyku Ha KouBeHujaTa, Ha [IpoTokoJI0T MM Ha iIBaTa JJOKYMEHTHU
ce 149 3eMmju Bo CBeTOT, Mef'y Kou U Peny6Jiika Make/1oHHja.

IlITo ce ogHecyBa Ao cTpykTypata Ha KoHnBeHnujaTa, no [IpeambysiaTa Bo
KOja ce IJIaBHO U3HECEHU MOTHBHUTE 32 HEj3SUHOTO COCTaByBakbe, Taa BO IPBUOT
Jlen ro gebuHMpa TEPMUHOT bOezasey, a MOTOA Ce OCBPHYyBa Ha IpaBaTa Ha
6era/jiMTe Kako LITO ce NPaBOTO Ha HeJUCKPUMHUHaLMja, paboTa, peJIMrio3Ha
c1060/3a, JoMyBame, HEKa3HUB HeJlerajieH BJje3 BO 3eMjaTa UTH. KiydHHOT
IpPUHIMII Ha KOj ce 3acHOBa KoHBeHLMjaTa e GerajLuTe NPUCUJIHO Ja He ce
BpakaaT BO 3eMjaTa 0/, Koja npeberaJie, a KaJie ce 3arpo3eHH HUBHUOT >KUBOT
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U JM4Ha cno6oga. OBa e UCTO Taka U eHO OJ, IpaBUJaTa Ha Mel'YHapOAHOTO
06MYajHO NMpaBo. 3aBpLIHKTE OApeSOH IVIaBHO 'O ypeAyBaaT HAaYWHOT Ha KOj
Jp>KaBUTe ja NMOTNHULIYBaaT, peBUAUPAaT, IpUMeHyBaaT WM OTCTallyBaaT 0[]
KouBeHnyjara.

JleHec ce cMeTa fileka KoHBeHLIMjaTa, KAKO JOKYMEHT COCTaBeH NpeJ; ToBeKe
O/l ceiyMieceT roJJUHU He U ofndakKa Bo 1jeJiMHa MPOO6JIEMUTE HA OerajalnuTe BO
COBPEMEHHOT CBET, a 0COOEHO MPO6JIEMOT Ha €KOJIOIIKUTE Gerasly.

3a opuruHa/HU Bep3uu Ha KoHBeHIMjaTa ce cMeTaaT Bep3UUTe HAalUIIaHU
Ha aHIVIMCKHU U Ha GpaHIyCKH ja3uK. Bo 0BOj Tpy npeaMeT Ha aHa/u3a Ke 6uie
MaKeJIOHCKHOT NPeBO/J Ha TeKCTOT Ha KoHBeHLUjaTa Koj e IpaBeH BP3 OCHOBA
Ha aHIJIMCKaTa Bep3uja.

[Ipen mopeTasHo Aa ce OoCBpHeMe KOH NpeBojoT Ha KoHBeHnujaTa Ke
pasrjiejaMe HEeKOW Hej3MHH KapaKTepPUCTUKH, KaKO TEKCT KOj Ipumara Ha
CTPYYHHUOT JJOMEH Ha NPaBOTO.

2. OcoG6enoctu Ha KoHBeHIujaTa

Kako 1 cekoj JOKyMeHT CO 3aKOHOlaBHa NpupoJa u KouBeH1MjaTa e cTporo
CTpyKTypHpaHa,® ogHocHO 1o [Ipeam6bysiaTa ciejrMe nozesn6a Ha 21a8U, CeKoja
rJ1aBa COZ KU NOBeKe Y/1eHOo8U, a BO 3aBUCHOCT 0/J] IOTpebaTa THe ce JiesaT Ha
cmasosu. Kako 1ITO 1 BOOGMYaeHO ce 3abeJsie)KyBa Kaj IPaBHU JJOKYMEHTH, U Kaj
KonBeHLMjaTa 3abesiexkKyBaMe CTerHaT CTUJI, OJHOCHO peYeHULUTe He COLpKaT
HenoTpeOHU MHPOpPMALUU UK onucH. Cenak, pe4eHULIUTE ce 3a6esIeXKUTETHO
JlOJITH, LITO HajyecTo ce JOJDKM Ha moTpebaTa off HabpojyBame UM TOYHO
onpeJieslyBatbe Ha OKOJIHOCTUTE CO IUTO GU Ce OTCTpaHMUJ/A MOKHOCTA Of
3joynopeba Ha nponuuaHoTo. HabpojyBaweTo, Kako M HCKJIYYyBambeTo
Ha 3JI0ynoTpeba MOXe Jla ce BOOYaT Ha IpPUMeDp, BO 4ieHOT 18 kaze ce Beau
Jeka: Jpicasume do2oeopHUYKU Ke My obe3bedam Ha 6ez2aeyom Koj 3aKOHCKU
npecmojysa Ha Hej3uHamMa mepumopuja NpuMeHd Ha Wimo e MOXCHO NON0BOIHA
nocmanka, a 80 CeKoj c/y4aj nocmanka Koja He e NOMa/Ky N080/HA 00 OHAA Koja
nod ucmu oKo/sIHOCMU ce NPUMeHy8d 8p3 CMpPAaHyu 80 noaied HA CaMOCMOjHO
spuierbe dejHocm 60 3emjodesicmeomo, uHdycmpujama, 3aHAemyucmeomo u
mpeosujama, Kako u 80 noz/sed HA OCHOBAFE HA MP208CKU U UHAYCMPUCKU
dpywmaa.

Bo onHOC Ha ynoTpebaTa Ha IJIaroJiCKUTe BpeMUHa, Bo KoHBeHIujaTa
JIOMUHHpa ynoTpebaTa Ha UAHOTO BpeMe co dopmara shall* mpeBeseHa Ha
MaKeZloHCKU co popMU Ha uAHOTO BpeMe: In the case of a Federal or non-unitary
State, the following provisions shall apply (...) - Bo cayuaj koea ce pabomu 3a
¢edepasra uau HeyHuMapHa opixrcasa, ke ce npumeHysaam ciedHume odped6bu(...)
(unen 41). Iomanky 3actaneHa (okosy 20-TuHa maTtu) e dopmata may

* MogjeTasHO 3a 0COGEHOCTHTE HA AHTJHCKHOT ja3uk Ha nmpaBoTo BoomnmTo BuAu: Butt, P. &
Castle, R.: 2006 nu Tiersma: 1999 niu 3a MakeJOHCKHOT U 32 GPaHIyCKHOT ja3UK Ha IPaBOTO
JakumoBcka: 2015.

4 dopmMara ce cpeTHyBa [TOBeKe 0/ CTO MAaTH BO U3BOPHUKOT.
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npeBesieHa co GOpMUTeE Ha IJIaroJIoT Modce BO ceraliHo BpeMe: With regard to
exceptional measures which may be taken against the person (...) - Koeza ce pabomu
30 UCKAyvUme/aHU MepKu Kou Mmoxcam da 6udam npe3emeHu npomue Au4Hocma
(---) (4neH 8).

Bo TekcroT Ha [IpeambyJiaTa, Kako U BO JpyTrU 3aKOHOJABHU TEKCTOBHU
3abesiexxUTesiHA € IOBTOPJIMBOCTA HA CUHTAarMM WJM Ha TepMUHU. Taka,
Ha NpUMep, YeCcTO Cce CpeTHyBaaT cuHTarmute Contracting States (dpicasu
dozosopHuuku), as regards (8o nozsed Ha) WU Lypu Jesl-pedeHUd Kako (...) in
any event, not less favourable than that - (...) a 80 cekoj cayuaj hocmanka kKoja He
e nomMasKy nogso/iHa 00 oHaa (...) (4ien 13,18, 19, 21). Bo ogHOC Ha TEPMUHUTE
KOM Ce MOBTOpPYBaaT MOXeMe Jla T'o ClIOMeHeMe TepMUHOT refugee (6ezasey), HO
v 3akoHcKu (legal), 3awmuma (protection) UTH.

EnHa o ocoGeHOCTUTe Ha MpPaBHUTE TEKCTOBM Ha TEPMHUHOJIOLIKO
paMHHULITE e U NPUCYCTBOTO HAa KpaTeHKU. Bo 0BOj TeKCT, Toa e 3a6es1eX/INBO
BO OJIHOC Ha HA3MBOT Ha CaMUOT JOKYMEHT KOj e J0JIT, IIa 3aToa OCBEH BO
BOBEJHUOT JieJl, BO OCTaHAaTHUTe YIEHOBU Ha TEKCTOT HAMECTO LIeJIOCHUOT Ha3UB
KonseHyuja 3a cmamycom Ha 6eza/iyume TO CpeTHyBaMe CaMO CKpaTEHUOT
Ha3uB KoHBeHnuja(Ta). Bo 0oBoj ci1y4yaj ynoTpebaTa Ha rosieMa GYKBa YKaXKyBa
JleKa He cTaHyBa 360p 3a OILITa UMeHKa, TYKY JleKa ce yiaTyBa Ha KOHKpeTHaTa
KonBeHLMja 3a cTaTycoT Ha 6erajayure.

Kora craHyBa 360p 3a MOTEK/JOTO Ha TepMUHUTe 3abesieXKUTENHO e
IPYCYCTBO Ha TEPMUHHU KOY IOTEKHYBAaT O/, IATUHCKUOT ja3uK, BO alallTUpaHa
dopma, kKako Hamypaausayuja, pamugdukayuja, acuMuaayujd Uy BO OpuruHaaIHa
JaTUHCKa $popMa Kako ipso facto wiu cautio iudicatum solvi® Ce cpeTHyBa U
TEPMUH I[IpeHeceH N0 NaT Ha TpaHCcJAUTepanuja ol GpaHLyCKUOT ja3uK, HO Ha
IIpeBOJOT Ha OBUE TEPMUHU Ke ce OCBpHeMe BO HapeHOTO IOTJIaBje.

EnHO o ocHOBHUTe oOeJsieXja Ha CTHUJOT Ha IpPaBHUTE TeKCTOBHU
e JenepcoHaau3auujata. OBaa 0cOGEHOCT MOXe Ja ce IIOCTUIHE CO
MOPGOCUHTAKCUYKU U JIEKCUUKU cpeficTBa. Bo ogHOC HAa MopdocuHTakcaTa, BO
0BOj TEKCT e 3a0eJiexXuTesHA yroTpebaTa HA 6e37IMYHUTEe GOPMU HA FEPYHJIOT
BO BOBEJJHUOT JleJ1 Ha aHTJIMCKUOT opurrHais (considering, expressing, noting),
COOJBETHO NpPEBEJIEHU CO IJIaroJICKU NPUJIOr Ha MaKeJOHCKH ja3uK (CMeTajKy,
M3pa3yBajKy, 3eMajKku Ha 3Haee).b

Hcro Taka, enepcoHasrsanyjaTa ce IOCTUTHYBA M CO yIoTpeba Ha JIeKCHKa
KOja He e eMOIlMOHaJIHO o60oeHa. Bo ofjHOC Ha oBa obeJsiexje Bo KoHBeHIUjaTa
3abeJiexyBaMe MCKJIYYOK KOj ce JJOJDKM Ha TeMaTHKaTa Koja MPaBHUOT TEKCT
ja TpeTHpa, OJHOCHO GerannuTe, KOU NpeTcTaByBaaT UCKJIYYUTEJHO paH/IMBa
rpymna. 3aToa, 3abesiexkyBaMe yrnoTpeba Ha eMOIIMOHAJHO 060eHaTa CUHTAarMa
sympathetic consideration. Ha npumep, Bo uieHoT 30, U3pU4HO ce 6apa o/ cekoja
JIp>)kaBa JOTOBOpPHUYKA Jla MOCBETU 0.1020HAK/A0HO 68HUMAHue (Sympathetic

> TloBeke 3a 3aCTaNeHOCTa Ha JJATMHCKU U GPAHILYCKM TEDMUHU M M3PA3U BO aHTJIHCKHOT jasuK
Ha npaBoTo Buu: Charrow, V., Crandall, ]. & Charrow, R.: 2015.
% Bo ogHOC Ha oC/IeAHATA ¢dopMa nocoosiBeTeH 6U 61 NPEBOJOT 3abe1exy8ajKu.
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consideration) Ha M0oJIOMTe Ha GerajluTe KOU ce OJiHeCyBaaT Ha TpaHcdep Ha
HUBHUOT UMOT BO 3eMjaTa Ka/ie LITO ce IPUMEHH.

Kako 1 Bo cekoj npaBeH TEKCT, U IOKPaj TeHAEHUjaTa KOH €JHO3HAYHOCT,
e/lHopepepeHTHOCT U NPELIU3HOCT CpeTHYBaMe TEPMHUHU KOU Ce NOBeKe3HAaYHU
Y yre 3Haueme ce [IPOLIMPHUJIO 10 TaT Ha MeTadopHr3aliyja UM MeTOHMMU3aldja.
Cemak, MOXXHOCTUTe OJi KakKBO OHWJIO HeJopasbupame ce OrpaHUYeHH CO
KOHTEKCTOT. Bo siuTepaTypara, IJ1aBHO ce 360pyBa 3a 4yeTHpHU THNa MeTadopa
BO NPaBHUOT jasuK: aHTponoMopdHa, MeTadopa Koja ynaTyBa Ha NPUPOJHU
nojaByd, Metadopuszalyja Ha MNpeJMeETH KU KOHEYHO MeTadopu KOU ce
OJlHeCyBaaT Ha BojyBame.” Bo pamkuTe Ha KoHBeHLMjaTa 3a6esiexyBame e/jHa
a"HTponomMmoMopdHa MeTadopa: mes10, Kako U eJieH puMep Ha MeTadopusaluja
Ha 006jeKT uHcmpymeHm. BCyLIHOCT, TEpPMUHUTE Me/n0 U UHCMPYMEHMU MO
naT Ha MeTadopu3alMja MU NpeHecyBame Ha 3HAUYEHeTO IO CJUYHOCT Cce
ynorpebyBaaT 3a Ja O3HayaT MelyHapOJHU WHCTUTYLMU WJIU CpPefCTBa CO
KOM Ce IOCTUTHYBaaT OJpeJleHU IieJid, KaKo, Ha NpUMep, UHCMpyMeHmu 3d
pamugukayuja (instruments of ratification). TepMHUHOT, MaK, /UuYye 03Ha4YyBa
JUYHOCM (person), a 3HAYEHETO I'0 J0OMBA MO AT HA METOHUMMU3aIl1ja — Co e
ce OMUIIYBA IeJuHa.’

3. Oco6eHoCTHUTE HAa MAKEJOHCKUOT MPEBO/,

[IpeBOZOT Ha MaKeJOHCKH ja3uk Ha KoHBeHLUjaTa e co JaMHelleH JaTyM
IITO MOXe Jila ce YTBPAU U oJ GaKTOT LITO e BpIIeH CO NOMOII Ha MalluHa
3a MUIIyBawe OJf eJjHa CTpaHa, HO U OJ ynoTpebaTa Ha oJpelleH! TepMUHHY,
KapaKTepPUCTUYHU 32 IOPAHEIIHUOT CUCTEM Ha ONIUTECTBEHO YpeAyBake, 0]
Apyra.

Bo Taa cmucia, 3abesiexxaBMe HaJ, JeceTUHA JIEKTOPCKU TPellKd Kou 6U
6uJie u36erHaTH JieHec co yrnoTpeba Ha mporpaMuTe 3a oprorpadcka Kopekijyja.
TakBU rpellku ce, Ha IpUMep, NPUBPEMEHUOHM HAMECTO NpU8pemMeHuom Wiu
080j cmas Hema da ce npuMeHys8aam HaMecTo NpuMeHys8d Bo 4jeH 1; ocHosHomo
06pa3osaHuemo HaMecTO OCHOBHOMO 06pa308aHuUe BO 4JieH 22, wmn HaMecTo
wmo Bo 4yeH 40 uTH. OCcBeH BaKBUTe IpelIKH KOU Ce JOJDKAT Ha TeXHUYKH
IpONYCTU NPU NMULIYBake, ce 3abesieXyBaaT U IPELIKHU OJ ja3UueH KapaKTep,
LITO YKa)KyBa Ha TOa JleKa TeKCTOT He OUJI IEKTOpHpaH.

Taka, noJ BJiMjaHWe Ha MOjJOBHUOT TEKCT Ha aHIJIMCKU ja3UK MeCeLoT jy/1u
e HalMIIaH Co rojieMa 6YKBa, a HajBepOjaTHO HA UCTOTO BJIMjaHUE Ce JJOJIKUA U
dakTOoT 1WTO 360POT 200UHA He e HaBeJeH Nocje LeJoCHUOT AaTyM. Taka, BO
yJeHOT 1, cTaB 1, mocjie HUTY eJleH JaTyM He ce KOPUCTHU TEPMUHOT 200uHa:14
cenmemepu 1939 wnu 10 ¢pespyapul938, Ho Bo cTaBOT ABa uMame: 1 jaHyapu
1951 rogvHa. BiijaHrueTo Ha aHIJIMCKUOT ja3HK Ce YYBCTBYBA U HAa NPABOMUCHO
PaMHHUIITE OJJHOCHO BO YJIEHOT 1, TEpPMUHOT 6ezaiey e 06eJiexkaH Co aHTJIUCKU
” a He O MaKeJOHCKH HaBOJHULH ,,"

7 Buau Richard: 2014.
8 3a TPONMTE BO ja3UKOT Ha IPaBOTO BUAHU JakuMoBcka: 2012,
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BiuvjaHMeTo Ha TOrallHHUOT CPICKO-XPBAaTCKU ja3UK ce 4YyBCTBYBa BO
IOTPeIlHO HaBeJleHaTa roJjMHa Kako usjada desecmcmo (..) HaMecTo ujada
desecmomuHu. UcToTO B/IMjaHUe ce YYBCTBYBA U BO NPEBOJOT Ha Ha3UBOT Ha
yjeH 21 Kako cmaHosarbe HAMeCcTO JOMy8aibe, BO yloTpebaTa BO XKEHCKHU PO/
Ha TEPMUHOT Hadomecm co 4jeHyBaHa popMa Hadomecma (4ieH 24), npeBoOT
€O 6u/10 Koja HaMecCTO Koja 6us10 BO 4jeHOT 40, HO U MOrPeLIHUOT IPEeBOJ CO
TEPMUHOT Npakca HaMecTo npakmuka Bo 4aeHOT 41. [IpeTnocraByBame aeka
1O/, BJIMjaHUE Ha TOTALIHWTE OMNUITECTBEHHW OKOJHOCTU BO KOW He MOCTOEJIo
jaBHO W mpHUBaTHO 06pa3oBaHue TepMUHOT public education Bo 4ieHOT 22 e
npeBeJieH Kako onuwmo 06pa3os8aHue HaMecCTO jagHO 06pa308aHUE.

Kako JieKTOpCKM NpOMyCTH MOKeMe Ja OKBaJUPUKyBaMe U ynoTpeba
Ha CUHTAarMyd CO IJIarojicCka MMeHKa U HeCOOJBEeTHU 4YJIeHYBaHU OJHOCHO
HeuwleHyBaHU GOPMH KaKo pewiagarbe Ha cnoposu (4ieH 38) HaMecTo pewagarse
Chopos8U WUJIU YyxHcUBAHe N0200HOCMUMe HaMeCTO yxcueare Ha no2odHocmume
(unen 24). Ucto Taka, He ce MONIpaBeHU U HEKOW pOPMHU KOU Ha COO/IBETCTBYBaaT
Ha HOpMaTa Ha COBPeMEHUOT MaKeJOHCKHU jasUK KaKO BHec/e, a He 8Hese BO
YJeHOT 22; NO/IHOMOWMHUYUMe HaMeCTO NO/JIHOMOUWHUYUMeE BO 4JeHOT 46.

Cu/JHOTO BJIMjaHMe Ha IMOjJOBHUOT TEKCT, KOe J0BeJo A0 OykBajeH
npeBoJ e 0co6eHO MPUCYTHO Kaj NPeBOAOT Ha cuHTarMure. Taka Ha npuMep,
BO 4WJeHOT 25 cuHTarmara exercice of a right e ipeBeJieHa KaKo U38pUy8arLe
npaso MakKo NpaBUJIHO 6U Tpebasio [a ce NpeBefie Kako ocmeapysarse npaso.
C/in4HO, BO 4JIEHOT 7, CTaB 2, BO aHIVIUCKATa Bep3Uja ce KOPUCTHU CUHTArMara
enjoy exemption, npeBejieHa 6YKBaJIHO Ke yxcusaam 0c/1060dysaree, HAMECTO Ke
6udam ocs10600eHU NI MOKeOU AYPU U u33emeHu. Bo uieHoT 10, mak, HacJIoBOT
Ha 4JEeHOT continuity of residence MOBTOPHO MOJJIEXXU Ha OYKBaJIEH MPECTO]
T.e. NOCMOjAHOCM HA npecmoj HaMecTo nocmojaH npecmoj. CJIUYHO, BO 4JIEH
40, cTaB 2, BpeMeHCKHUOT u3pa3s at any time theredfter e npeBeJieH OYKBaJIHO
80 cekoe gpeme NOHAMAMY UAKO BEPOjaTHO IOCOOJBETEH IMpeBoJ, 6U O6UJI COo
e/JHOCTaBHAaTa CMHTAarMa 80 UJHUHA WU KOHTEKCTYaJIHO N0 cmanysaremo 80
cusa Ha Koneenyujama.

Hako, cu/IHOTO BJiMjaHHE HAa U3BOPHUKOT € 3a6eJIeXX/INBO IPEKY IPUMEpPUTe
Ha OyKBaJleH IpeBOJ, HaBeJleHW II0rope, BO NPeBOJOT CpeTHyBaMe pPeTKHU
IpYMMepH Ha HENPELIU3HOCT, Koja Tpeba Jja ce M36erHyBa BO IPpaBHUTE TEKCTOBHU.
TakoB e ciy4ajoT co 4jeH 41, ctaB 3, Bo Koj ce Besu (...) at the request of any
other Contracting State transmitted through the Secretary-General of the United
Nations (...), IpeBe/ieHO Ha MaKeJOHCKHU KakKo (..) Ha 6aparbe Ha HeKoja dpixcasa
dozosopHuuka cmopeHo npeky leHepasHuom cekpemap Ha Ob6eduHemume
Hayuu (...). Bo oBOj ciy4yaj npeBoOT MMa JIBOEH HEJOCTATOK OUiejku dopmaTa
transmitted 6u TpebaJsia Ja 6uJle IONpPENHU3HO MpeBejieHa CO MaKeJOHCKaTa
dopma npeHeceHo, HO U opaAy GaKTOT LITO BO MPABHUOT ja3UK ce KOPUCTHU
CUHTarMaTta nodHeceHo 6aparbe, a He cmopeHo 6aparbe. Co rojsieM CTeleH
Ha HeNpelM3HOCT e NpeBeJleH U 3aBPIUHUOT Jes Ha KoHBeHLUujaTa, BO KOj




SVETLANA JAKIMOVSKA

cuHTarmara Done at Geneva e npeBefieHa 3ak/1y4eHo 80 KeHega HaMeCTO CO
KoHKpeTusanuja’CocmaseHo 8o eHesa. HenmpelnM3HOCT cpeTHYBaMe U BO
NpeBO/IOT HA JleJ1 01 YjleH 7, CTaB 4 BO KOj aHTJIMCKUOT u3pas they are entitled
CO 3Hayeke UMaam npaeo e npeBejileH Kako mMoxcam da npemeHAdupaam.

[Topasu Hac/ie[CTBO M 3HAYEHETO Ha PUMCKOTO IPaBoO, BO PEYHCHU CUTe
IpaBHU TEKCTOBU 3abeJsiexkyBaMe NPUCYCTBO Ha TEPMUHU WUJIM CUHTAarMu KOU
[IOTEeKHYBaaT 0/, JIAaTUHCKHUOT ja3ukK. The ce HajuecTo ajlanTHpaHW HA OHETCKUOT
Y Ha rpaMaTHUYKUOT CUCTEM Ha ja3uKoT-1eJl. [lopeTko, ce cpeTHyBaaT U U3pasu
BO OpUTMHaJIHA JlaTHUHCKa ¢opMa. Bo aHriiMckara Bep3uja Ha KoHBeHLMjaTa
ce CpeTHyBaaT /|Ba TaKBU U3pasu: ipso facto (4neH 1) u cautio iudicatum solvi
(unen 15). OBHe cHHTarMu ce BO MHTerpasiHa JIaTUHCKa GopMa MpeHECEHU U BO
IpeBOJOT.

Cemnak, HajrojieM jies1 ofi TEpMUHUTE KOU IOTEKyBaaT O/ IATUHCKUOT ja3uK
ce aJlaliTHUpaHX Ha MAaKeJLOHCKHOT ja3U4YeH CUCTEM, a U Ce BO ONLITA ynoTpeba,
KaKo CTPYYHU TEPMHUHU BO OBOj JloMeH. TakBU ce, Ha NpUMep, TEPMUHUTE
Hamypaauszayuja, pamugukayuja, pegusuja Ui NpUJaBKaTa KOHCMUMymugeeH
BO CUHTarmara koHcmumymusHu eduHuyu (4sneH 41). Cenak, Bo ojpeleHHU
KOHTEKCTH JieKceMaTa 0/ JIATUHCKO IOTEeKJI0 MOXe Jla ce 3aMeHU CO COO/IBeTHaA
MaKeJIOHCKa JiekceMa. Taka, BO 4jeH 24, HAMeCTO napyuja/aHu MOxe Ja ce
ynoTtpebu ekceMarta des1yMHU (IOTOJHOCTH), HAMECTO doMUYU/I — Hcugeaauwme
(unen 12) iy HaMeCcTO UMeHKaTa Homugukayuja (4ieH 1) mocoosBeTHO e a
ce UCKOPUCTU UMEeHKaTa U3gecmyesarse.

Kako 1To Beke cnoMeHaBMe NPaBHUOT ja3UK Ce CTPEMU KOH e/JHO3HaYHOCT
U enHopepepeHTHOCT IUTO MoApas3bupa oJ0erHyBambe Ha ymoTpebaTa Ha
CUHOHUMHU BapHjaHTH, 0COGEHO KOr'a BO U3BOPHUKOT Ce KOPUCTU CaMoO eJieH
TepMuH. Cenak, BO IPeBOJOT Ha MaKeJOHCKHU ja3UK, MOXe Jia ce CpeTHaT U
pa3/JMYHU CHHOHMMHHU €KBHBAJIEHTU 3a eJleH aHIJINCKM TepMHUH. TakBaTa
HeyCorJlaceHOCT 0Co6eHO ce OJiHeCyBa Ha NPeBOJ, Ha aHIJIMCKaTa JiekceMa
under Koja BO 0BOj IpaBeH KOHTEKCT 3HA4YH 80 CO2/1ACHOCM CO UJIU CO2/1ACHO CO.
Bujejku ctaHyBa 360p 3a eiHa eIMHCTBEHA JieKceMa 61 TpebaJio J1a ce mpeBejie
CO ULEHTHYHA CUHTarMa Bo pa3/IMYHU KOHTEKCTHU LITO He e C/1y4aj Co NPEBOJOT,
BO KOj CpeTHyBaMe AypHU YeTUPHU BapUjaHTU: 80 CO2/ACHOCM €O, CO2AACHO CO
(unien 1, craB 1), coesnacHo uareHom 40 (4seH 46) u Ha ocHosa yaeHom 40 (4neH
44). Beke cnoMmeHaTaTa eMOTUBHO 000€Ha cCUHTarMa sympathetic consideration
HCTO TaKa e IpeBe/ieHa Ha T0BeKe HAUUHU: 6/1a20Hak/10Hocm (4ineHd 11,17 u 24),
noce6Ho eHumaHue (4yeH 28), 6.1az2oHaka0H0 sHUuMaHue (4ieH 30). CivyeH e u
C/1Iy4ajoT CO TEPMHUHOT status Koj e NpeBe/leH U KaKo Nno/10x%6a BO CHHTarMara
IIpasHa nosoxc6a (Judicial status) u kako cmamyc Bo cuHTarmara JluueH
cmamyc (Personal status) (rnaBa 2, uieH 12). Ciu4HO, BO HACJ0OBOT Ha IJaBa

93a reHepasivsalyjaTa U KOHKpeTH3alujaTa, Kako U 3a |pyry NpeBelyBauyKy TEXHUKU ClIOMEHATHU
BO TeKCTOT BUAM: Vinay et Darbelnet: 1973.

10 Cranysa 360p 3a HenpaBuIHa pOpMa, Koja He € BO COFIACHOCT CO HOPMHTE Ha CTaHJAPAHUOT
MaKeJIOHCKHU ja3uK.
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3 HenoTpe6GHO Cce HaBeJEeHU JBa CHHOHMMa, 0J, KOU eJHUOT e CO CJIOBEHCKa, a
JPYTHUOT €O JIaTUHCKA eTuMoJsioruja. Taka, cuntarmara gainful employment e
npeseJieHa doxodosHo (iyKpamusHo) epabomysarbe, UaKo [0BOJIeH 6U OUJ U
IpeBoAOT co doXodosHO spabomysarse.

Bo KOHTEKCT Ha NpeBOJOT HAa TEPMHUHU KOU NOTEKHYyBaaT oJ, Apyru
jasuLl MHTEPECHO e Jia ce ClIOMeHe MMeHKaTa refoulement ryaroJiot refouler
KOU BO CBOjOT M3BOpeH (paHIyCcKU O6JMK ¢GUrypupaaT U BO aHIJIMCKATa
Bep3Uja, a 3HAUEHETO € ONMCHO ONpeJie/leHO BO KOHTEKCTOT Kako ,3abpaHa 3a
NpoTepyBame WK BpaKkamwe" (wieH 33). Bo MakeJJOHCKUOT TEKCT OBOj TEPMUH
e IpeHeceH CO TpaHCJMUTepalyja Kako pegoysemeHm, a BakBaTa MOCTalKa
He COOJBETCTBYyBa KOHTEKCT. VIMeHO, Baka NpeHeCeHUOT TEPMHUH e coceMa
HEUYUTJIUB, Nla NoA06p0o 6U 6UJI0 UKW TEPMUHOT Jla Ce Mpe3eMe BO JaTHHUYHA
dbopma uu Aa ce TpaHCKpPUOUpA CO LITO Ke ce BOJAU CMeTKa 3a U3TOBOPOT KaKo
pedpyaman.t!

[loHekoraum nopajy HeNOCTOEHe Ha MJEeHTUYHU IpaMaTUYKd PopMH,
NPaBUJHUOT NPEBOJ Ke 6U/ie yCA0BEH 0 KOHTEKCTOT. Toa 0co6eHO ce o/iHeCyBa
Ha ynoTpebaTa Ha MUHATOTOTO Heollpe/ie/IeHO BpeMe, 0JHOCHO Ha BpEMETO Koe
HajuecTo ce KOPUCTH 3a NpeKaKyBame.'? MUHATOTOTO HeollpesiesleHO BpeMe
He OU Tpebasio /a ce KOPUCTH BO MPABHU TEKCTOBU OHU/JIEjKU MpeKaKaHOCTa
nozApa3bupa ojpesieH cTaleH Ha LIIeKy/JaTUBHOCT, a BO IPaBHUTE TEKCTOBU Ce
KOHCTATHpa, onpeziesyBa. Bo Taa cMuciia, Bo 3ak/l1y4HUOT el Ha KoHBeHLMjaTa
BO KOj Ce KOHCTaTHpa JieKa JOrOBOPHUTe CTPaHU ja noTnuiuase KoHBeHHjaTa,
aHrsMckaTa dopma have signed this Convention e npeBeJieHa CO MaKe/lOHCKaTa
rjaroJjicka dopmaja nomnuwase HaMmecTo ja nomnuwaa KonseHyujama. Ha Toj
HauMH Ce 0CTaBa IPOCTOP 3a MUCJIEHE [leKa CO JOKYMEeHTOT Ce IPeTH0CTaByBa
INOTIHMCOT 3a KOj Ce JJ03HAJIO O, HEKOja TpeTa CTpaHa, a He JileKa CO CaMHUOT
JOKyMEHT ce I0CBeJ04yBa NOTIULIYBaHkETO.

Bo npeBoznoT ce cpeTHyBaaT U CHUHTAKCUYKHM HENPaBUJHOCTH, OJHOCHO
HelpaBUJIeH 360pope/] KOj HajBepOojaTHO MOBTOPHO Ce JI0JI’KH Ha BJIUjaHUETO Ha
OpPUTMHAJIHUOT TeKCT. Taka, Bo uieH 40, ctaB 3, BO 3aBpIIHATa JieJl pe4eHul1a,
BO NPeBOJOT ce BesH (..) da 3a moa dadam coenacHocm enadume HA mue
mepumopuu (...) HaMecTo 81adume Ha mue mepumopuu da dadam co2AacHOCM
3a moa (...). [lorpemtHKOT 360pOpe/ ce JOKU HA BJIUjaHUETO HA aHTJIUCKUOT
W3BOPHUK: to the consent of the Governments of such territories.

4. 3aKJIy40K

[IpeameT Ha aH/IM3a HA TPYAOT € MaKeJOHCKUOT npeBoJ, Ha KonseHyujama
3a cmamycom Ha 6ezaayume 00 28 jyau 1951 2oduna. CTaHyBa 360p 3a NpeBo/,
CO TMOCTap JAaTyM HallpaBeJ, ClIopes; aHTJIMCKaTa OpUrMHa/lHa Bep3uja. busejku

1135 NpaBUJIaTa 3a TPAaHCIUTEpPAlMja U TPAaHCKpUIILKja o, GpaHLyCKU ja3uK BUAU L|BETKOBCKY,
7K., BenoBcka-AHTeBcKa, C.,['pyeBcka-Mayocka, C., JayueBa-Yauap, E. & Cazgos, C. : 2017, cTp.169
U cTp. 268-275.

12 33 ynoTpebaTa HAa MUHATOTO HeollpeaeseHo BpeMe Buau Konecku: 1996, ctp. 459-481.
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IpeBOJAOT e IIpeBeH payHO, Ha MallWHa 3a NULIyBakbe, elleH 0J, HeroBUTe
[IOCEPUO3HM HELOCTATOLM Cce OpOjHUTEe MevyaTHU TpellKd KOU ce JoJpKaT
Ha OTCYCTBO Ha NporpaMa 3a KOpeKLiMja, HO U Ha IpojsaboyeHa JieKTypa.
ByivjaHHeTO Ha BpeMeTO BO KOe e BpIlIeH MPeBOJOT MOXe Ja ce 3abesiexxu U
IIpeKy BJIMjaHUEeTO Ha TOrALIHUOT CPIICKO-XPBATCKU ja3UK, IPeKy HAa3MBHUTE Ha
OJpe/leHU KOHILENTH KaK0 CMaHO8are, HO U MOrPeLIMOT NIPeBO/, Ha O/peJleHU
TEPMUHHU, Ha TpuMep public education kako onwmo 06pa3oeaHue, HAMECTO ja8HO
06paszosaHue, NOpajy HENOCTOEHETO Ha NMPUBATHU 0OPA30BHU MHCTUTYLHU
BO TOj mepuoj. BiiMjaHMeTO Ha W3BOPHUKOT ce 3abeJiexxyBa BO OJpeleHU
opTorpadcku uau GopMajHHU NPOMYCTH, 0COOEHO JATyMUTE UK yIIOTpebaTa Ha
HaBOJHULIUTE, HO KAaKO I10CepHO3€eH NPONYCT MOXe Jia Ce CMeTa U OyKBaJIHUOT
npeBoJi, 0c06eHO0 Ha CUHTAarMU KapaKTepPUCTUYHH 3a ja3UKOT Ha IPaBOTO.

Bo ojHOC Ha BJMjaHWjaTa Ha CTPAHCKUTE ja3uIlMd, 3a0€JIEXKUTEJNHO €
IPUCYCTBOTO Ha JIATUHCKUOT ja3uK, He caMo IIpeKy aZallTUPAaHU, TYKY U IPeKy
OPUTMHAJIHU JIATUHCKU POPMHU, KOU Ce UeHTUYHO [IpeHeCeHU U Ha MaKeJOHCKU
jasuk. IlocepuoseH NpomycT e MNpeHecyBaweTo Ha ¢QPaHIyCKUOT TepMHH
refoulement co TpaHcaIUTepaLyja, HAMECTO €O TpaHCKUNuja. UckopeHyBamweTo
Ha CUHOHMMHUjaTa e efleH OJi KJIyYHHUTe NpeJu3BULU Ha CTPYYHUTE jasuLU
BOOINUITO, 1a 3aT0A € HeJONYCT/I1Ba yloTpeb6aTa HAa CHHOHUMHU TEPMUHU WU
CUHTAarMU 3a eJleH aHIJIMCKYA TEPMUH WJIM 3a e[JHa CUHTarMa.

[IpeBogHUTE TrpellKd Ha MOPQPOCUHTAKCUYKO paMHUIITE TIJIaBHO Cce
oJiHecyBaaT Ha ynoTpebaTa Ha MHHATOTO HeOIllpe/esieHO BpeMe, 0CO6eHO
npo6JsieMaTHYHO BO NIpaBeH KOHTEKCT, KaKO M Ha HellpaBUJIHUOT 360pope/, Kaj
OJpeJleHU peyeHUL .

Wmajku ro npeBU/ 3HaUYeHeTO Ha KoHBeHIIMjaTa U HAa Hej3MHATA IPUMEHa,
0co6eHO BO JleHelllHMIlaTa Kora TepuTopujaTa Ha MakeioHUja e IpeljlaBeHa co
Pa3HOBH/IHM MUIPAHTCKU OpaHOBU, CMeTaMe JeKa 0J, U3BOHPeJHO 3HaUYeHe
6u 6WUJI0O Taa MOBTOPHO Jla Ce IMpeBeJie KOPUCTEjKHU I'M MPUTOA HAjHOBUTE
aJlaTKM CO KOM pacloJiara npeBefyBadoT. Bo Taa cMuc/a, neyaTHUTE I'PELIKU
6u ce KopurhpasJe CO IOMOII Ha NporpaMu 3a oprorpadcka KopeklHja,
a IporpamuTe, NHakK, 3a KOMIjyTepCKHM IOTOINOMOTHATO IpeBeJyBakbe 6OU
0BO3MOWJle YHUUKAlMja Ha TEPMUHUTE BO paMKUTe Ha TeKCTOT. KoHeuHo,
IIOCTOEHETO Ha rojieM 6poj KOPIYCH Ha IpaBHU TEKCTOBH U HA HUBHU NIPEBOJU
6u nocJyKUuJjie Kako pepepeHT BO 0JJHOC Ha IPaBUJIHUOT NPEBOJ, HAa O/ pe/leHU
IpaBHU TEPMUHU UJIM CUHTAarMHu.
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THE POSITION OF THE WOMAN THROUGH THE
PRISM OF REFUGEE CRISES

KATERINA IVANOVA?

Abstract: We live in an era of technological development and globalization. More
and more we are facing news like new interstate conflicts, conflicts within state borders,
governments collapses, and those are the main reasons for human migrations. People
escaping their homes shock the world. More than ten years the conflicts in Middle
East and North and Middle Africa left hundreds of million citizens displaced from their
states, children without parents, parents without children, families without homes. The
conflicts in the states have impact on all, but the most vulnerable category are women
and children. A woman who lives in a state that has armed conflict, who was left alone
with her children, in a society that oppresses her, obviously she would seek safety in
another country. The purpose of this paper is to elaborate the position of women and
girls in Yemen and Afghanistan and the reasons related to gender-based violence as the

main motives for migration.

I10JIOKBATA HA ’KEHATA HU3 [TPU3MATA
HA BETAJICKUTE KPU3HU

KATEPMHA UBAHOBA?

1. BoBeg

XeHuTe ce yrHeTyBaHU CO BEKOBHU M OTCEKOTall Ce COOYyBaJie CO CTPaB U
HACWJICTBO CE€ /10 JIeBeTHAECETTH BeK, Kora »eHara of, EBpoma 3amodnyBa co
6opb6ara 3a cBouTe npasa. O 6yHTOBH, 10 IPOTECTH, 1A Cé 10 U3/,BOjyBatbe Ha
NpUBHU/IHA 06e/a, 3a /la Ha Kpaj MoYHe HOBaTa eTarna Ha CBETOT, BO KOj MaXKOT U
»KeHaTa ce U3eJHavyyBaaT BO I0OTJie/l HAa ONLITECTBOTO M IpaBoTO. Bo 1948 ronuna
Ha ['eHepasHOTO co6paHue Ha Opranusanujata Ha 06eauHeTuTe Hanuu (OOH),
EneHop Py3BesiT, 3a mpaiameTo He JUCKPUMUHALMja U3jaByBa: “Kade Ha kpajom
Ha Kpauwmama, 3anovHysaam 4ogekosume npasa? Bo maiume mecma, 64UcKy 00
domom, mo/Ky 6UCKU U MOJIKY MA/IU WMO He Moxcam da ce eudam Ha kapmama
Ha ceemom. Cenak mue ce ceemom Ha uHougudyama, Hacea16ama 8o Koja yxcueeam,
yuuauwmemo uau yHugepsumemom koj 20 nocemyeaam, gabpukama, pupmama
uau kaHyeaapujama kade pabomam. Tue ce mecmama Kade CeKoj Madic, HeHa uau

! Katerina Ivanova is a BA student in Law studies in International law and relations at the Faculty
of Law, University Goce Delchev - Shtip.

2 KarepuHa WUBaHOBa e CTY/|eHT Ha TPB LUKAYC Ha [IpaBHU CTYMM MO MeFyHAPOJHO TPABO ¥
MelyHapoAHU ofHocH Ha [IpaBeH ¢akysaTeT npu YHUBep3uTeToT ,['oue Jleades” Bo ltum.
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deme 6apaam edHakea npaeda, edHakeo docmouHcmeo 6e3 duckpumuHayuja.
JokosKy osue npasa Hemaam eaxcHOCM mamy, Hemaam saxcHocm Hukade. be3
ycoaaaceHa 2pa2aHcka akyuja 3a HUBHO odpicysarse 6.aucky 0o domMom, 3a1y0HO
Ke 6apame Hanpedok 8o ceemom.™

Ywrte of 1946 roguna, lenepanHoTto co6panue Ha OH, dopmupa Komucuja
3a CTAaTycOT Ha >XeHUTe, U UCTaTa Ousa HajjlekHa 3a Hab/byAyBame Ha
CUTyalljaTa Ha )KeHUTe, KaKO U 3a IPOMOBHpPake Ha )KeHCKUTe [IpaBa U IpaBoToO
Ha eIHaKBOCT. [Io roAUIIHOTO NPOMOBUpaE U HaZrJlelyBake, Ha 18 fekeMBpuU
1979 ropuna, l'eHepanHoTo cobpanue Ha OH ja moHece KonBeHnujata 3a
eJIMMUHalMjaHacuTe OpMHY Ha JUCKPUMUHALIMja KOHKeHaTa (BO TIOHaTaMOlIleH
TekcT UE/IA®), a uctaTta cranu Bo cusa Ha 03 centemBpu 1981 roauHa, 0TKako
Geure patuduKyBaHa oJf ABaeceT ApxkaBu. Co TeKOT Ha rofuHuTe, KoH UE/IAD
MMaaT PUCTAIeHO U JIpyTU 3eMjH, Taka IITO JAeHec KoHBeHLUjaTa 6pou BKYITHO
189 ap:kaBH - ;OTOBOPHU CTPAHU, Mel'y KOU MMPUCTAINja U Ap3KaBU o] BiiucKHUoT
uctok 1 CeBepHa AdpuKa, Kako mTo ce JeMeH Bo 1984 ronuHa, Jiubuja Bo 1989
roguHa, ABranucrtaH u Cupuja Bo 2003 roauna, Ho u CygaH Bo 2014 roguHa u
Jyken Cygan Bo 2015 roauna. Camata KoHBeHIMja MMa 32 LieJ1 IPOMOBUpPakbe U
u3e/lHaUyBakbe Ha IpaBaTa Ha MaXXOT U »KeHaTa, a 0Ba e JJJab0KO BKOPEHETO BO
ujejata Ha OH 3a eIHAKBOCT U TPABOTO HA IUTHUTET NnoMery nosioBute. Criopes,
KonBeHnMjaTa, JUCKpUMHUHALUja O3HAYyBa CeKOja pasJjiMKa, HCKJIy4YyBakbe
WM OTPaHU4YyBakbe M0 OCHOB Ha MoJL,* a Jp>KaBHUTe OpraHMd MMaaT 0OBpCKa
Jla TU mpe3eMaT CHUTe NOTPeOHM MepPKH, 3a Ja ce Ao6He LeJloCEH pasBoOj U
YHaIpe/JyBame Ha KEHHUTe BO CEeKOoe IoJie BO OMIITecTBOTO.” Cenak, U MOKpaj
rojieMyTe HallopY Ha JiIM6epa/IMCTUUKUTE 3alla/iHU ApKaBHY, 3a IpoMoLMja Ha
IpaBaTa Ha *KeHaTa ¥ 60p6aTa Ha >KeHUTe BO ApalCKUTe Jp>KaBH, Ce 10CTaByBa
npaumaweTo: Jlaau ApxkaBUTe 0J, BIMCKUOT UCTOK U APYrd JpKaBU KOU ce
CTpeMaT KOH MCJIaMHUCTHYKO BJIaJleere U [IPOMOLMja Ha LlIepHUjaTCKOTO IpaBo,
ja MoYyMTyBaaT ojJlyKaTa 3a eJHAaKBOCT IOMely IOJIOBUTE W JaJU IOCTOjaT
MexaHHW3MHU 3a 3alUTUTa BO ApP>KaBUTe BO KOU BJIaJleaT JlelleHUCKU KOHPIUKTU
Y CTPOTH ONIITECTBEHU HOPMHU?

Kako pesysTaT Ha Helo4YMTyBake Ha IpaBaTa Ha >KeHaTa U >KeHCKOTO
JleTe BO JpXKaBUTe KOMU ro npakThkyBaaT lllepujaTckoTo npaBo, Kako M
MHOI'YOpOjHUTe BOEHU KOHQJIMKTH KOHU Ce jaByBaaT BO UCTUTE JpKaBH, Ce
jaByBa MaCOBHO paceJjlyBame Ha HApOJ0T, KaKO BHATPeLIHO pacesyBame, Taka U
pacesiyBame HalBOp 0/ CBOUTe Ap>kaBu. O MCTOpPHCKa IepCreKTUBa, MUrpaLitja
Ha HapoAoT nocTou orcekoraw. Of rosiemara npecesiba Ha HapojuTe, [0
MUTpaLUU of I'paj, BO I'paJi, OAHOCHO MUIpaL{ja BO APKaBHU I'PaHULU, KAKO U
Mely/p>KaBHa MUTpaLlUja, U CETO OBa € pe3yJ/iTaT Ha Pa3/IMYHU NPUYMHHU, KAKO
IITO Ce MOTpara 1o eKOHOMCKa CTabHUJIHOCT, 6ercTBO Nopa/ii BOeHU KOHPJIUKTH,
HeBJIaJleele Ha IPaBOTO, MOJUTUYKH PEXUMHU, KJIMMATCKH IPOMEHU U APYTO.

3 Un.org, Human Rights Day 10 December, http://www.un.org/en/observances/human-rights-day
4 Koneenyuja 3a eaumunayuja Ha cume gpopmu Ha QUCKpuMUHAyuja KoH xceHama, 4. 1
Koneenyuja 3a eaumunayuja Ha cume gpopmu Ha QUCKpUMUHAYUJa KOH HceHama, Y. 3
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JleHec HajroJIeMUOT NPOLIEHT Ha MUTPUPAHU HAPOJH Ce OHUE KO Ce MUTpUpaJie
BO FPaHUIIUMTE HA CBOjaTa Jp:KaBa, Jjo/leKa OpojkaTa Ha Gerasiy, OHHUE KOU
MUTpHUpaJie 0/ CBOjaTa Jip:KaBa BO Jipyra Jp:KaBa, opasu 6ercTBo of; ope/ieH
KOH(QJIMKT, € OrpOMHa, OJJHOCHO M3HecyBa NOBeKe 0/ IBaeCeT U MeT MUJIHOHU
KUTEJIH.

2. [IpyyyHU 32 MUrpalMja Ha »KeHaTa

[Ipo6sieMuTe co MUrpanuja Ha HapoJOT U 6erajuy ce roJUMUIHU TEMU Ha
60pLUTe 32 YOBEKOBH IIPaBa, U 0BUE IP06JIeMH He CaMO ILUTO Ce e/1Ha 0/} TJIaBHUTE
TEMU Ha pa3paboTka moMery MHOTYOPOjHUTE HEBJIAJMHU OPTaHU3ALUU, TYKY
UCTUTeE Ce Y IJIaBHA TeMa BO BHATPeLIHUTe NOJIMTHUKHY Ha p>KaBUTe, KAaKO U BO
MelyHapoJHUTe opraHusanui, kako o ce OpraHusanujata Ha O6euHeTUTE
Hanuy, Opranusaiyjata Ha AdppukaHcka yHUja, EBponcka yHuja u Jipyru. bes
pasJjiMKa Ha NPUYUHUTE NOPaJU KOU HApOAOT MUIPHUpaAJ, MHOTY OJ, BJaJuUTe
Ha Jip>KaBUTe 0BOj Npo6JieM ro cTaBaaT BO IPUOPUTETU KOU MoOpa Jia ce peliar,
3apajiu CTpaB OJi TEPOPUCTHUYKMU Hamaju, KakKo U NpobJieMU BO eKOHOMCKaTa
cpepa.Mef'yHapoaHaTa MUTpalyja MMa JUPEKTHO BJIMjaHUE BP3 CYBEPEHUTETOT,
CcTabuJIHOCTA ¥ 6e36e/JHOCTA Ha roJieM 6pOj Ip’KaBH, a caMaTa MUTpaluja Moxe
Jla 6u/ie pe3yITaT Ha MOJIMTUYKH, EKOHOMCKU M €KOJIOLIKH MPUYMHU.®

Ha npumep, nmosuTHYKKM NPUYMHM 3a MUrpalyja IJIaBHO ce JoJ/DKaT Ha
HeJleMOKPAaTCKM peXHUM Ha BJlajJleere, ONpecdja Ha HAOJOT, He BJIAJleee
Ha MPaBOTO, BOEHU KOHGQJMUKTH, OJJHOCHO MelyAp:KaBHU BOjHU U TparaHCKH
BOjHHU, JUCKPMMUHATOPCKU MOJUTHUKU OJ BJaJiUTe Ha JpKaBaTa u Jp. [Jojeka,
€KOHOMCKUTE NPUYHMHH 3a MUTpalyja HajuecTo e HUCKUOT cteneH Ha B/II1 (bpyTo
JloMallleH MPOoU3BO/| 1o IJaBa Ha »xutes uian GDP- Gross Domestic product),
OJJHOCHO KOJIKY e noMaJ cteneHoT Ha B/IIl Bo egHa apxkaBa, TOJIKY € MOroJsieM
CTeNeHOT Ha cUpoMallTHja BO ucTaTa. HajuecTo smuara Kou Murpupasie oj
cBoOjaTa Jjp>kaBa [lopaJid eKOHOMCKA IpUYKHA ce HapeKyBaaT UMUTPAHTH, UJIH
JILA KOW HeJleTa/IHO NpecTojyBaaT BO JApyra Jp»aBa. Y Ha Kpaj, MUTpaliunuTe
MOaT Jia 6uJaT U 0J, eKOJIOLIKM NPUYMUHY, a TOa Ce HeHaJlejHU NPOMeEHU BO
’KMBOTHATa Cpe/iMHa, KJIMMaTCKU IPOMEHU U IPUPOAHU KaTacTpodu, KaKo LITO
ce [0pacT Ha MOPCKOTO HUBO, CyILH, N10IIJIaBU, 3€eMjOTPECH, TIO3KapH U Jp.

Co orsien Ha NPUYMHUTE 3a MUTpUpalkbe Ha HApOJOT, Ce jaByBaaT U
pas3JjiMyM TUIOBY Ha MUI'PAHTH, OJHOCHO 6era/iy, BHATPELIHO pacejieHu JihLa
Y uMUrpaHTu. 06eIMHEeTUTE HALlUW, TEPMUHOT Gerajiel] ro AedpuHUpaaT Kako
JAuye koe nopadu dobpo onpagdaH cmpas no c8ojom HCU8OM NO 0CHO8 HA paca,
peauzuja, HAYUOHA/IHOCM, NOAUMUYKO y8epysarse UmH. e Hadeop 00 dpxcasama
00 Koja uma dpixcasjaHcmeo uau npecmojysaauuime u UCmomo e 80 HeMOMCHOCM
da ce 3awmumu 6o maa dpxcasa.” BHaTpelHo pacesieHu Jsuna crnopen YHXIIP
(KanuenapujataHa BucokuoTt koMecapujaT3a 6eraiiu Ha O6eauHetuTe Hanuu)
ce JiMlia KOU OuJle NPUHYJEHU [ja T'M HallylITaT CBOUTE JOMOBH U I'PaZ0BU, KaKo

® Viotti, R. P, and Kauppi V. M., International relations, world politics, fifth edition, ctp. 482.
7 KonBeHnuuja Ha OH 3a cTaTycoT Ha 6eranuure, 4ieH 1.
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pe3yJTaT BOOPYKeHU KOHGJIUKTH, MIPUPOAHU KaTacTpodu u ap. JloJeka mak,
MMUTPAHT € JIMLe KOe Ce MPeCcesnIo Bo Jpyra JpKaBa co IieJl J0JTOPOYHO WU
KpPaTKOPOYHO MPEeCTOjyBake, HAjUeCTo NMopajJid eKOHOMCKA MpuiuHa. [J1laBHaTa
pasJsiuKa noMery UMUTPaHT U 6erasiel], e Toa ieka 6erajseloT ja HalyuiTa cBojaTa
JIp>)kaBa He M0 CBOja BOJIja W KeJsiba, TYKy OUZejKH e MPUHY/IeH NMopaJd JOIil
JIp>)KaBeH peXUM, BOOPYKEH KOHQJIUKT UM MPUPOJHA KaTacTpoda, 0JHOCHO
Kaj UMUT'PAHTOT NOCTOU BOJIEBUOT €JIEMEHT.

Kako 1o e cnoMeHaTo NOTope, NOJUTHYKUTE IPUYMHU 32 MUTPaAlHja KOU
ce jaByBaaT Bo popMa Ha CTPaB O] /Ip>KaBeH pPeXUM, 6erCTBO MOPa AU BOOPYKeH
KOH(QJIMKT U CJAUYHO, MOXKe Jla Ce COrJie[lyBaaT IMpeKy M0JI0Ba MepCleKTUBa.
OBa 3Hauu ob6jacHyBalke HA MOJUTUYKUTE NPUYUHU MPEKY aHAJIU3UPAHE
Ha MOJIaTOLX KOU Ce MO0JIOBO, BO3PACHO, PACHO WTH. KJacubunupanu. [Ipeky
nsBewrtaute Ha YHXIP, Ha cBeTcko HMBO UMa 89,3 MUJIMOHU pacesieHH JIMLA, O
Kou 53,2 MUJIMOHM Ce BHATPELIHO paceJsieHHu Jula, a 27,1 MUJIUOH ce Gerasiy,
0/l Kou 48 MPOILEHTH Ce XeHU U KEHCKHU Jlella, Ao/ieKa 52 MPOoIeHTH ce MaxKu
U Mamku Jena. ° BoopykeHUTe KOHQJMKTH, NMPUPOJHUTE KaTacTpodu, a
0CO6EHO CTPOTUTE JPKABHU PEXUMU HAjMHOTY Ce 3aKaHyBaaT Ha »KUBOTOT Ha
JleraTta u keHuTe. Bo BJIMCKUOT UCTOK Mopajjd CTPOTUTe UMILJIEMEHTALUUTE
Ha eKCTPEMUCTUYKO UCJIaMCKU MPaBUJIa BP3 APKABHUOT PEXUM, 0COOGEHO Bp3
CTATyCOT Ha »XeHaTa U >XEeHCKOTO JeTe, IpuMep Bo MpaH cnopes aHA/IU3UTE
HanpaBeHd oj, YHXIP, 6pojoT Ha keHu W Jena Geraauu 3a 2021 roauHa
v3HecyBa 71,7 IpOLIEHTH 0/l BKYITHUOT 6poj Gerasiiiy.

3. BiujaHueTo Ha rpafaHcKaTa BOjHA BO JeMeH Bp3 MUrpanujaTa Ha
»KeHaTa M »KeHCKOTO AeTe

HopmMasHo e 1a ce KOHCcTaTUpa ieKa BO KOHGJIUKTHU PperMOHU, HajIIOroleHH
6u 6uJie KeHUTe U JeLarTa, U Toa OJi caMaTa INpPUYMHA IITO Ce HajpaHJ/UBaTa
KaTeropuja Bo onurectsoro. Ho, 61 61Ji0 IOrpelnIHo, paHJaMBOCTa Ha KEHUTe
U JlellaTa Jla ce 3aKJy4d caMO BO JJOMEHOT Ha KOHQJIHUKTHU PEruoHH, THe ce
HajpaHJ/IMBa KaTeropuja He MopaJd BOjHA, TYKY 0/ caMUOT GaKT HAa HUBHHUOT
110J1 ¥ BO3PACT. 3HaejKu ro 0Ba, UCTO Taka 6U GUJIO MOTPEIIHO /ja Ce KOHCTAaTHpa
JleKa MpUYMHa 3a OrPOMHUOT 6poj Ha GerajLu oJ, JeMeH ce caMO OHHUE KO
6eraaTt nopajau koHPIUKTOT oA 2015 rogunHa. [la 3atoa, 3a Jja ce J006GjacHU
cUTyalyjaTa BO KOja ce HaoraaT »XeHUTe, KaKo U MpPoO6JIeMOT O GerasluTe,
Tpeba Jia ce pasrJeza oJ, 100JaMHa.

JeHemnara Peny6sinka JeMeH, e 06e/JUHeTa O/ IBETE pa3/ieJIeHH JIP>KaBU
Ha JeMeH, 1 Toa CeBepeH JeMeH WM Taka HapeyeHa Aparicka Peny6Jinika JemeH,
CO BO/ICTBO Ha UMaMOT U noJ BaujaHue Ha Cayaucka Apabuja, U JyKeH JeMeH,
Koj o4 bpuTaHka kosioHUja npeMuHyBa Bo Mapkcuctuika HapoiHa Peny6aivka
JeMeH coO KOMYHHUCTHUYKO PYCKO BiujaHue. OBaa nojiesiba Ha JeMeH, € aKTUBHA

8 Refugee data finder, UNHCR, 2022, https://www.unhcr.org/refugee-statistics/
Distribution of refugee population worldwide in 2021, Statista, https://www.statista.com/
statistics /742528 /age-structure-of-the-global-refugee-population/
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ce no pacnaraweto Ha CCCP, ogHocHO 1990 rosMHa U ceKako CO HEj3SUHOTO
06e/JMHYBamke Ha OHA LITO JieHec e Peny6Jsinka JemeH. CorJieyBajku ja oBaa
MHOI'YroJHWIlHa MoJesiba Ha HapoJOT, U TOa, CeBepo3alaJHUOT pervoH Ha
JleHellleH JeMeH, KOj JiBaeceT U OCyM TroJWHHU O6UJ NoJA BjvjaHue Ha Cayjucka
Apabuja ¥ Hej3SUHUTe CTPOTU PEeJUTHO3HM TeHJEeHLUH, a OJ Apyra CTpaHa,
OJIHOCHO jYrOMCTOYHHUOT pEervoH, Koj Hak JiBaeceT U TPU TOAUHU OWJ NOJ
BiujaHue Ha CCCP, Moxe f1a ce KOHCTATHpa JleKa )KUBOTOT, 0COOEHO Ha KEHATA,
BO OBHUeE J/iBAa pervoHa e 3HAaYUTeJHO KOHTpacTeH. 3a pa3/iMKa o/, BJIHjaHUEeTO
Ha Cayaucka Apabuja ¥ Bjacta Ha uMaMoT, Bo HapojHa Peny6iinka JemeH,
cUTyalMjaTa Ha KeHaTa 61Jia Ha cKasla mozo6ap. Yuute Bo 1984 roguna, HapogHa
Peny6/ivika JeMeH ja motnuinyBa KoHBeHI[UjaTa 3a eJIMMUHAIUja HA cuTe GOPMU
Ha JUCKpHMHHAlMja KOH KeHaTa U MCTaTa ja UMIJIEMEHTUpPA BO 3aKOHCKUTE
onpenou. XKenute Bo nepuo ot o 1967 roauna g0 1990 rogruHa, oco6eHo oHHE
KOU KMBeeJle BO I'paJiCKUTe 00/1aCTH, HAjMHOTY BO AJleH, Y)KHBaJle elHaKBU
IpaBa CO Ma)XUTe, IPaBO Ha e/lyKallkja, IPaBO Ha CONCTBEHOCT, KAKO U JIPyTH
Ju4HU npaBa. Of Apyra cTpaHa Bo ApanckaTta Peny6sinka JeMeH, Koja JiBaeceT
roJiuHU e noJ| BaujaHue Ha KpasicrBoto Cayaucka Apa6wuja,'® ma siecHo Moxke Jia
ce KaKe JleKa HeeJHAaKBOCTa BO OJJHOC HAa MaJILLUHCKUTE IPYIH, KAKO U Ha XKEHUTe
BO LleJIMHA Ce CBeJlyBa Ha BKOPEHETOCTAa Ha BUCOKHMOT KOH3epBaTUBU3aM BO
caMHTe TPaJULMOHAJHU U PeJIMTMO3HU YBepyBama.

[Io o6enuHyBameTO Ha OBUEe JBe TEPUTOPHUH, CUTyalyjaTa Ha >KeHaTa,
KaKo U Ha MapruHa/IHUTe rPyNu JpacTUYHO ce npoMeHyBa. OB/ie MoXaT Ja ce
CIIOMeHAaT U MHOTYOpOjHUTe rparaHcKu BojHU Ko mo 1990 roauHa ce jocrta
3actaneHu. O efHa cTpaHa UCIAaMUCTHYKUTE TPaAULMOHAJHU TPYNH, & OF
Jlpyra cTpaHa peny6JiMKaHL{te, KOM ce CTpeMaT KOH JeMOKDPAaTCKU PeXUM
U eJJHAKBOCT 3a CHUTe, ja YHHUIUTYBa CTAaGUJIHOCTA Ha HOBO obGejuHeTaTa
Peny6svika JemeH. CamMo 4eTHUpH TOJWHHU 0J 00eJUHYBamkeTO Ha Peny6uivka
JeMeH, 3amo4YHyBa MpBaTa rparaHcka BOjHa, BO KOja HEMHTErPHUPAHU BOjCKHU O/
CeBep U 0/ jyT ce mpecMeTyBaaT Ha 4 Maj 1994 roavHa; rpafaHcKkaTa BojHA Tpae
caMo TpU MecelH, a 6POjoT Ha KPTBHU (BOjHUIIM U LIUBUJIM) U3HecyBa o 7000
o 10000 rparanu. Ha 7 Jyau 1994 roauHa, ceBEpHUTE BOjCKU MPOTJIacyBaaT
nobezna u npercefaresnor Cajex ja fob6uBa BJacTa HaJ lLieslaTa TepUTOpHja
Ha JeMeH. McraTa rojvHa, JIETHUCJATUBHOTO TeJIO CO HEKOJIKY aMaHJMaHU
ro NpoMeHyBa YCTaBOT Ha JeMeH, U IPUTOA HajrojieMU NPOMEHH NpeTpIyBa
cocTojbaTa Ha ’KeHaTa BO onwtecTBoTo. HaMecTo yHanpesyBawe Ha npaBaTa
Ha »KeHaTa U MaprvHaJIHUTe Ipyny, BoJejku ce no KypaHoT u no lllepujaTckoTo
paBo, BJAcTa JlOHecyBa IIPOMeHM BO OJHOC Ha caMmara I0J10k6a Ha oBaa

10 Kako goMuHaHTHa ¢dopma Ha ucnamot Bo Cayaucka Apabuja ce mojaByBa BaxaGusMoT, WiIu
HCJIaMUCTUYKOTO yuere 0J] AOKTpUHaTa Ha MyxaMe s n6H A6an - Baxaby, koj cMeTa fieka CyHUTe
ce yncraTa $popMa Ha UCIAMOT, OJHOCHO CaadpUCTHCTUIKOTO BepyBalbe 32 YUCTH BepHUIU. Kako
rJlaBeH U3BOp Ha mpaBoTo Bo Cayxaucka Apab6uja e KypaHotT, ogHocHO lllepujaTcKkoTo mpaBo u
HEroBHUTE CTPOTH NPaBHJIA U M0J1eJION BO OJJHOC Ha eJHAKBOCTA ITOMery MaKOT U »KeHaTa. Buzau
noBeke: Hamzah, A., D., International law and Muslim States, Saudi Arabia in Context, 2021, Rautldge
u Vogel, E,, E, Islamic Law and the Legal System of Saudi Arabia, 2000, Brill.
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KaTeropuja, NMpeKy Kpeupame Ha CHCTEMaTCKa JOMHHalMja Ha apalcKuTe
Maky, 0c06eHO co mpoMeHuTe Ha 4dieHoBute 41 u 31 ox YcraBoT,'! Kako u
IpOMEeHUTe BO 3aKOHOT 3a JIMUEH CTaTyC, KaJle »KkeHaTa UMa [IOMaJIKy IpaBa BO
0JiHOC Ha 6pak, pa3Bo/i, CTapaTeJICTBO Ha JleTe, Hac/1eCTBO U BpaboTyBame. [1a,
Co orJiefi Ha caMMOT QaKT JeKa 3a BpeMe Ha TpUMeceyHaTa I'pafaHCcKa BOjHa,
3arvHyBaat noseke oj 5000 Maxu, Kako U HOBUTE MPOMEHU BO YCTaBOT U
3aKOHUTE, )KEHUTEe 'O OCETHja HAjJIOIIMOT UCXO/J| O, HOBUOT pexxuM. HeMajku
ja elHAKBaTa MOXHOCTA 3a BpaboTyBame U eJlyKaliija, 0c06eHO BO pypasiHUTe
npejesy, oJ, CApOMallITHja, COCTOjb6aTa Ha KeHaTa IpeMUHYBa M0/ rpaHULaTa
Ha 6e/1a, 0CTaBajKu WJja/IHULIM KEHU U Jlella 6e3 OCHOBHHU CPe/iCTBA 3a KUBOT.
Cnopen, usBewtajot ox CBetcka banka Bo 2007 roauHa, 3a nepuon oz 1998
roguHa 0 2006 roaguna, 40% o BKynHaTa [onyJialnuja Ha JeMeH, ce eKCTPEMHO
CUpPOMAIIIHU, OJJHOCHO >XHMBeaT MoJ, IpaHuLUTe Ha 6esa, a Bo 2006 roauHa,
NPOLEHTOT ce HaMaJslyBa caMo 3a 5,2% co mto usHecyBa 34,9%, noaeka mak
70% oj, BKynHaTa nomnyJaluja cTpajaaT o HeJOCTUT Ha e/lyKali1ja, eKOHOMCKa
CTAaOUJIHOCT ¥ HEeJJOCTUT Ha PpaboOTHU MeCTa, Kou ce GaKTOpU 32 HaMalyBake
Ha HUBOTO Ha CHUpOMAIITHja BO eAHA JApkaBa.!? W mokpaj, MHOry6pojHUTE
npenopaku ox OOH 3a mpoMonuja Ha npaBaTa Ha KeHaTa, HaMaJ/lyBakbe Ha
CTeNeHOT Ha CUPOMALUTHja, HEBPAOOTEHOCT U HENIMCMEHOCT Kaj CUTe rpalaHy,
usBemtaute oz, 2020 roguHa (meT roJJUHU MOJOIHA OTKAKO 3alo4YyHa BTOpaTa
rpafaHcka BOjHA), MOKaXXyBaaT JeKa cocTojb6aTa MpeMUHyBa Ha I0JIOLIO,
ocobeHO 3eMajku ro GaKToOT, JeKa IiejaTa TepuTopuja Ha Peny6suka JemeH,
MOMEHTAJIHO € BO BOOpY»KeHHU npecMeTKH. [lo nporsacyBaweTo Ha BOHpeJHa
coctoj6a Bo 2015 roguHa, Peny6srka JeMeH, npeMHUHYBA BO Jip>KaBa Ha Koja U e
noTpebHa UTHA XyMaHUTapHa NOMOILL.

Op apyra crpaHa nak, cnopep usBewrtajor Ha YHXUP og 2015 roguHa,
nopajy OorpoMHaTa CMPTHOCT Ha MallKaTa fomyJanuuja Ha Peny6/ivka Jemew,
>KeHUTe 4eCTO OCTAaHyBaaT KaKo eJMHCTBEH U3BOP Ha NpUXoJ Ha GaMUJIUUTE,
HO 3apajy TpaJUllMOHa/lHUTe cpakamka, HEMaaT rojieMa MOXXHOCT 32 HUBHO
BpaboryBamwe. EfHa of yeTupu pacesieHd $aMUJIMU e BOJleHa OJ >KeHa WJIU
JleBojue, a Nopajy MaJIKyTe MOXXHOCTH KOU UM Ce HyJaT, KaKo U CTPaBOT 0[]
pPOZl0BO 6a3UpaHO HACWJICTBO, Ce HaolaaT 10/, FPaHULUTe HAa CUpOMalITHjaTa.
Crnopepn usBemtaute Ha UN Office for coordination of Humanitarian affairs
(OCHA) u usBemrraute of UN Fund for population affairs (UNFPA), moBeke o
TPU MUJIMOHM >KEHU 1 )KEHCKHU Jiella ce NO/J/I0KHU Ha PU3HUK 0/} 10J10BO 6a3UPaHO
HacuJICTBO, a noBeke of 60,000 >xeHU ce HA PU3HUK O/ CEKCYaJIHO HAaCUJICTBO U
NPUHYAHU JJeTCKHU 6pakoBU.'> MHOTY oJ HamaZiuTe He Ce HU INpHjaByBaHH, OJ

1 Cnopepn YcraBoT oz, 1990 roauHa, v Toa yieH 41, koj riacu: ,CuTe Ap:KaBjaHU Cce eJHAKBU NpeJ,
MpaBOTO U HUBHUTE [IpaBa U 06BPCKU ce eJHAKBU 6e3 orjieJ, Ha M0JIOT, eTHUYKATa NPUIaJHOCT,
pesurujaTta, npodecujaTa M ColMjaHATA COCTOj6a., KOj co amaHgMaH Bo 1994 roauHa ce
nzpomeHyBa Y UCTUOT 4JieH ryacu: ,CuTe Jp:KaBjaHU ce e/JHAKBU BO jaBHUTE IpaBa U 06BPCKU.”

12 World Bank, United Nations Development Program and Yemen poverty assessment report

13 valette, D., Protection, participation and potential: women and girls in Yemen’s war, 2019,
International rescue committee, pg.7
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IPUYMHU Ha CTPaB [eJIOTO Jla Ce IOBTOPU M CEKAKO 3apa/ii BUCOKHOT CTelleH Ha
»KeHCKa HeIIUCMEHOCT, Koj criope/i u3BewitanTe of CBeTckuoT EKoHoMcku @opym
u3sHecyBa 65% 0/; BKYITHOTO >KE€HCKO HaceJleHHe U TOoa HajrojeMa HelmMCMeHOCT
e eBU/IEHTHPaHa Kaj /leBojurbaTa U )KeHuTe Haf 15 rouHu. 3aToa, He 3Haejku
CU TU CBOUTE IpaBa, MHOIY 0/} )XeHWTe He I'M IIpUjaByBaaT HamaJuTe, a 3a
HCTHUTe MpaBa ce 3all03HAEHU OTKAKO Ke moberHat of, Peny6Jinka JemeH. OcBeH
OBa, KeHUTe Bo Peny6JivKa JeMeH ce U3JI0’KeHH Ha JIOIIU 3/paBCTBEHU YCJIOBY,
1opajiy Ko ce 3rojieMyBa CTelleHOT Ha CMPTHOCT Ha YKeHUTe U )KeHCKUTe Jielia,
0Cco6€eHO pacTOT Ha CMPT 3a BpeMe Ha 6peMeHOCT.

Kako 1ITO e cnoMeHaTo Morope, 3a BpeMe 0/ /iBaeceT U TPU TOJUIIHOTO
nocroewe Ha Mapkcuctuyka HapojnHa Peny6sinika JeMeH, ce MOTNUIIAHU
U patuduKyBaHU rojeM 6poj Ha MelfyHapOJAHU KOHBEHLMU, Mery KOU U
’KeneBckuTe KOHBEHLIMH 3a CTATYCOT Ha GerasluTe, a cnopej Mel'yHapogHUTe
IpaBuJia U Toa CHopeJ NPUHLHUIOT Ha CyKLecHja, JOrOBOPUTE MOTIUIIAHU OJ
Jp>KaBUTe MPeTXOAHUIIM, BaXKaT U BO obeiuHeTaTa JipXaBa, cé o/leKa ucrara
He ru Jeporupa. [lountyBamero Ha KeHeBCKUMTe KOHBEHLHU e 0J] OGUTHO
3Hauyeme BO BpeMe KOra eJiHa Jip>kaBa ce c004yBa €O IrpalaHCKa BOjHa, a 0C06eHO
aKo HcTaTa e JJIoMakuH U 3amTuTtuaa okoay 137,000 6eranuu ox Comanuja u
Etnonuja, mer'y kou 40% ce camoxpaHHU MajKH.

[la oBje ce mocraByBa MNpalllakeTo, JaJU Ce MOYMTyBaaT IpaBuJaTa
nocraBeHU cnopef, ’KeHeBckaTa KoHBeHUMja? Yiute Bo jyHu 2015 ropuna e
IpYjaBeH NPBUOT CJy4aj Ha HEMIOYHUTYBakbe Ha Mel'YHapOJAHOTO XyMaHUTApPHO
IIpaBo, Kora Bo AJleH eKCIJIoJUpa pakeTa IpeJ rpajJMHKa Koja 3allTHTyBaJa
Gerasiy, youBajku eguHaeceT 6erannu o CoMmandja v efieH o, ETuonuja, mery
Kou uMavio U net fena. Ho, u mokpaj npenopakute Ha YHXIP na ce mounTtyBaat
U 3alUTUTyBaaT »UBOTHUTe Ha OerajluTe W Ha BHATPEILHO paceJieHUTe
auna, Bo 2017 roauHa ce CAy4d yIITe eleH TaKOB MHIUJEHT, Kora 6poJ Koj
npeHecyBaJs 6erannu ofi Peny6sivka Jemen o Peny6sivika CyaH, eKcriogupalt
npes 3amaJJHUOT jeMeHCKH Oper, yOMBajKU TpUeceT W eAHO Jiule. BakBurte
WMHIMJEHTH, I'M 0CTaBaaT »KUTesJuTe Ha Peny6J/iMKa JeMeH, Kako U JiMLiaTa KOU
ce MoJ, JeMeHCKa 3alITUTa, Ha JAONOJIHUTesJeH pu3uk. Crnopen mocjaefHUTe
craTUCTHYKK nogatouu Ha YHXIP 75% opn BKynmHHOT 6poj pacesieHH JIMLA
BO rpaHuLUTe Ha Peny6JivKa JeMeH, HajrojieM Jies ce XKEHU W KEeHCKU Jela,
on kou 20% ce Gerasiy U Jula Kou 6apaat a3us. OBUe MoAaToLM, UCTO TaKa,
MOKaXKyBaaT Jieka 6pojoT Ha Gerasiy oJf JeMeH ce 3rosieMus Ha 172,000 nuua,
Ipy IUTO 3eMjaTa MOMEHTA/IHO ce Haola Ha 4YeTBPTO MeCTO Mo 6pojoT Ha
oeraanu.'*

4. ABraHucTaHCKaTa BeKOBHA 60p6a 3a mpaBaTa Ha >KeHaTa
BpakamweTo Ha TanubaniuTe Bo aBryct 2021 roauHa, ocTaBy WjaJHUIA
ABraHuctaHIld BO NpPeKyMepeH CTpaB U BO OFPOMHA XyMaHUTapHa Kpu3a.

4 yUN Refugees, Yemen humanitarian crisis: Yemen refugees and settlements, https://www.
unrefugees.org/emergencies/yemen
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Wnjaguunu rpafaHud ocTaHaa HaABOpP OJ] CBOUTE JIOMOBH, a OrPOMEH 6pOj
Ha >XeHU BpaboTeHW BO aJMUHUCTPATUBHUOT, NOJUTUYKUOT, 06PA30BHHUOT,
HAay4YHHUOT Y 3[paBCTBEHUOT CEKTOp ja HaNyLITHja Ap>KaBaTa yLITe BO IIPBUTE
Meceny 1o Tannb6aHCckOTO Bpakawe. Ho, ABraHMCTaHCKOTO TJIO CO JIe[leHUU Cce
CO04YyBa CO pa3sHOPa3HU NOJe0U U BOOPYKEHU IIpeCMeTKH, Taka LITO XeHaTa
Y IEBOjUUHbATA Ce TIOCTOjaHO MU3JI0XKEeHHU Ha JMCKPUMUHAIIM]ja, 00e3BpeJHYBabe
U IOCTOjaHO HacuicTBO. MclIaMUCTUYKUTE TpaJULMOHA/JHU IPYNU caKajKu
Jla TW 3a4yBaaT CBOWUTe BPeJHOCTH KOM ce ypeJeHU BO KypaHOT, BO ofzesI0T
Ha MCJaMCKoTo npaBo T.H. lllepujaTcko mpaBo,'® mpBO 0J MPOTOHYBAHETO
Ha bpuTaHckaTta KOJIOHMja BO JeBeTHaeCeTTHU BeK [0 IPOTOHYBAaHmeTO
Ha CoBeTCKUTe CUJIM BO KpajoT Ha JBaeceTTH BeK, Ia Cé [0 IojaBaTa Ha
eKCTpeMUCTUYKUTE rpynu Ha Ocama 6uH JlazieH u Tanub6aHLUUTE BO MOCJIeJHUTE
JiBaeceT TOJMHU. MciaMUCTHYKO-pEeBOJYLLUOHEPHUTE IPYNHA OCOGEHO OHUe
KOM ce jaByBaaT BO NEpPUOJOT 0OJ pacnarameTo Ha COBETCKHOT COjy3, na Jo
JeHec, UMaaT HajroJieMo BJIMjaHHe 3a CTAaTyCOT Ha »KeHUTEe U Ce HajrojieMuTe
NPUUYUHUTEJN 32 OTPOMHUOT 6POj 6Gerasiy U BHAaTPEIIHO pacejieH! rparaHu.
Bo nmorsies HampaBaTa Ha KeHaTa M ONIITECTBEHUOT PeKUM Ha ABTaHUCTAH,
MOpa Ja ce HaloOMeHe JieKa 3a NpPB NaT aBraHUCTAHCKaTa >XeHa Jo6uBa
OJipe/ieHO MpU3HaHME 32 BpeMe Ha BJiajieerbeTo Ha A6ayp Paxman Kawn,'® koj
M IIOKpaj TUPAHCKOTO yNpaByBamwe, OUJ 3aWHTepecupaH 3a MoJepHH3alyja
U npudakarbe Ha HOBUTE TEXHOJOTUM WU €BPOICKM NPUHLHUIM, KaKO LITO
ce pedopMUTe 3a MoAOGpYBarbe Ha NO3ULHMjaTa Ha aBraHHUCTAHCKATa KeHa,
NIPpaBOTO Ha pasBoO[, 3roJieMyBakbe Ha CTAapOCHATa I'PaHULA 3a CKJIy4YyBamwe Ha
6pak, Kako U IPaBOTO Ha CONCTBEHOCT. Bo nmepuoJ0T Ha HErOBOTO BJaJieere
noTTo4Ho BO 1919 roguHa, efHa roAgvHa 0TKako Bo Besinka Bpurtanuja, xxeHarta
ce CTEKHYBa CO aKTHBHO IJlacadyko npaBo, A6ayp Paxman KaH ro npusHaBa oBa
JOCTUTHYBake, U ABraHUCTAaH CTaHyBa eJHa 0J, IPBUTEe JpP>KaBU BO CBETOT
BO KOja ja mpH3HaBa eJJHAaKBOCTa NoMely nosioBUTe. Bo nocnenoBaTesHuTe
TOJMHMU 3a BpeMe Ha MOHApXUCKOTO BJaJieele BO ABraHUCTaH, IpaBaTa Ha
»KeHaTa NpPOJOJEKyBaaT Ja Ce yHamnpeAyBaaT U IPOMOBHpAAT, KaKO INpPeKy
OpOjHM 3aKOHM, Taka M NPeKy YCTaBHO IpU3HAaBame Ha eJHAaKBOCTA MOMery
cuTe rparaHud 6e3 pasJidka Ha moJioT. MMeHO, BAaKBUOT ,yTOMUCTUYKU MUDP"
Tpae cé 710 pa3ropyBameTo Ha ofHocuTe momery CAJ] u CCCP, Ha mo4yeToOKOT Ha
CtyneHaTa BojHa Kora ABraHUCTaH, BO KOj No6elyBa KOMYHUCTHUYKATa NapTHja,
Ce HajJle HA MeTa Ha Pa3/IMYHUTE MOJUTHUYKH LieJIM Ha JiBeTe CBETCKHU CUJIU.!
He e cnopHoO ieka KOMYHUCTUYKHUOT PEXUM BO ABraHUCTaH He 6uJ npudaTeH
O/, MHO3MHCTBOTO, IIa HU3 IIOroJieM JieJ O0J, TepuTopujaTa ce IOjaByBaaT

15 Hallaq, B. W., An introduction to Islamic law, Cambridge University press, 2009

6 A6pyn PaxmaH KaH, e emup Ha ABraHucraH of 1880 rogmuna pno 1901 ropuHa, Toj BO
HCTOpHUjaTa e 3allaMeTeH KaKo THPAaHUH KOj UMaJ 3KeJsiba 3a MOJIepHHU3allkja Ha HeroBaTa JipyKaBa
U yHanpe/JyBakbe Ha IpaBaTa Ha keHaTa. Buau noseke: Barfield, T, Afghanistan: A cultural and
?olitical history, Princeton University press, 2010

7 Nafziger, E. W, Stewart, F, Vayryen, R., War, hunger and displacement: volume 2, Oxford University
press, 2000
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nojieJieHu GYHTOBHUYKU T'PYIH, 0J] KOU eJJHUTe Ouie noaapxyBaHu oj; CCCP
U Cce CTpeMeJie Jia ce 3a/pKU KOMYHU3MOT, [joJieKa APYyruTe T.H. MyllaXxeuHY,
ouJie nogpxanu ox CAJl v 6opeJie 3a ypuBamke HA KOMYHUCTUUKUTE PEXUMU. 18
[IpecBpTOT NOBpP3aH CO HAPeJ0KOT BO OMLITECTBOTO HACTAHYBA CO Joalame Ha
BJIACT HA HEYKHU U €/1abo elfylypaHH, pypajHU KOH3epBaTHUBILM, KOM HAMECTO
IOBTOPEH MUPp, ja HOcAT Jp»KaBaTa BO JoJira U KpBaBa BojHa. OBaa XxaoTHYHa
CUTyallja e MICKOPUCTEeHa 0J] CTpaHa Ha Ta/imbaHLMTe, KOU IaK Ce jaByBaaT Kako
OTHOp NPOTUB BJyMjaHueTO Ha CA/l BOo BHaTpellHaTa MOJMTHUKA HA Jp>KaBaTa
U BO MOYETOKOT Ha JleBeJleCeTTUTE ja Npe3eMaaT BJsacTa. [IpBUOT nepuof Ha
TanubaHckoTO Biafieere Tpae fo 2001 roguHa M BaXKU 3a HajMpayHaTa epa
3a aBraHMUCTAHCKAaTa >XeHa, KaJle He caMo LUTO Ce BOBeJAyBa XEHCKUOT KOJeKC
Ha 06JieKyBake, TYKy Ha »KeHaTa U ce 3abpaHyBa OUJI0 KaKBa MHTepakiyja
CO Ha/JIBOPELIHUOT CBET 6e3 Mpupyx6a Ha Max oJ ceMejcTBOTO. bBerajku of
TepopoT Ha TainbaHIUTE, MHOTY JIEBOjYM A U XKEHU Gea pacesieHU BO GerasicKu
KaMIIOBUY KaKO BHaTpe Taka U HaJiBOp 0/, Zip:kaBaTa, U BO THe 6arajicku KaMIOBHY,
’KEHHUTe U JIEBOjUMbAaTa ja MOYYBCTBYBaa €1060/aTa Koja UM Gellle 0/i13eMeHa
HU3 roguHuTe. Bo cocefHuTe ApkaBU, Kako WITO e [lakucTaH, BO KAMIOBUTeE
3a Gerajuu 6Gea U ce OpPraHW3UPAHU eAyKATUBHU MpOrpaMy, yYWJIULITA U
MOXXHOCTH 3a pa6ota.'® [lapaZjoKcOT Ha cHTyaLujaTa ce COCTOM BO TOa IITO
MaKo OBHe KeHHU U Jielia ce Bo 6ercTBo, celak THe Ce YyBCTBYBaaT [10CJA0060HU
on, 6uso kora. OBMe MpayHU BpeMHUHa, HaBuAyM npectaHa Bo 2001 roauHa,
BO MOMEHTOT KOra aMepUKaHCKU BOJHULM ja OKylnMpaa TepuTopujaTa Ha
ABraHucTaH, a nak, aMepuKaHcKaTa BJaJla UM HaJloxku Ha TanubaHuuTe Ja ce
npegazgaT. CBETOT NOBTOPHO Ce OCBETJ/IM 32 aBFAHUCTAHKUTE, NIPU LUTO ToJieM
6poj Ha ucesleHH GaMUJIMU 'Y HANYLITHja GeraJiCKUTe KaMIOBH, BpaKkajKu ce BO
CBOMTE POJHU KpauIlITa U NOBTOPHO BpaKajKU Ce BO yUUJIMIIHUTE KJIYLIH U BO
jaBHUTE UHCTUTYLUHU.

Ho, HafMuHyBaweTo Ha KOHQJIUKTOT He Gellle TpajHo. Taka, nocie Lead
JIBaeceT roguHu, TasaubaHiyTe Bo aBryct 2021 rojjiiHa, MOBTOPHO HA CHUJIA ja
OKyIMpaa BJjacTa BO ABraHHCTaH U CBETOT ja BUJe BTOpaTa ABraHUCTAHCKa
6erasicka kKpusa. Cenak, HpuUyMHaTa 3a pacejyBameTo, He Oelle caMo
BOOPY>KEHUOT KOHPJIUKT U cTpaB oJ TanubaHuuTe, TyKy v TaJinbGaHCKUOT CYPOB
pPeXXHM 3a CTaTycoT Ha »keHaTa. 0/ 3HaUUMTEJIHUOT HallpeJOK HHU3 FOJAUHUTE, CO
noBeke oz 50% geBojuriba KOW MOCETYBaaT ydyu/aulITe W noBeke of 44,000
MJIaJIM aBFaHUCTAHCKHU JIeBOjKH KOU CTyAupaaT Ha jaBHUTe YHUBEP3UTETH, Ja
ce CIIOMEHE U XKeHCKOTO NpeTcTaBHUIITBO 0 30% Bo mapsiaMeHT U okoJy 50%
0/l BpaboTeHOCTa BO GOJIHUIIY, YYUJIULITA, YHUBEP3UTETH U jaBHU yCTaHOBHU,?’
ABraHucTaH NOBTOPHO CTaHa Jp:aBa BO Koja ce 3aTBOpHja BpaTUTe 3a OUJIO

18 Hoodbhoy, P, Afghanistan and the genesis of global jihad, Peace research, Canadian Mennonite
University, 2005

1 Origins.osu.edu, Levi, S., The long struggle for women’s rights in Afghanistan, 2009, https://origins.
osu.edu/article/long-long-struggle-women-s-rights-afghanistan?language_content entity=en

20 Cone, D, Afghan women and girls under immediate treat: responsibilities to protect and assist is
just beginning, oct. 2021, Refugee international




KATERINA IVANOVA

KaKOB HaIlpe/IOK Ha KeHaTa U Ha )KeHCKOTO JieTe.?!

Y1iuTe BO IpBUTE IeHOBU 0J1 BpakamweTo Ha Ta/iM6aHIMTe, aBraHUCTAaHCKUTE
aepoJipOMHU U rpaHUIlY Gea MpenoJHu co GaMUIUU Kou 6apaa criac oj, CypoBUOT
pexuM, Kako U 60pba 3a mnojgobap KUBOT. MHOTY HeBJIQJJUHU OpraHU3allvy,
Kako 1To ce Amnesty International, Oxfam, Humans rights watch, kako u gpyru
MelyHapoJHU OpraHu3aluu 1 BJIa/i4, IOBTOPHO Ce jaBUja BO yJ/iora Jia npe3eMar
aKTUBHOCTH 3a 3allTHTa Ha »XeHCKUTe IpaBa W 3allTHUTaTa Ha 6e3beJHOCTa
Ha KeHaTa U eHckuTe dena. YHXUP uM Hamou Ha cocegHUTe [p:KaBU
U Ha Apyrure Jp:KaBu Ja 'Md OTBOpAT IpaHULUTe 3a 6e30e/leH NMpPeMUH Ha
ABraHUCTaHLIUTE, CO MIPUOPUTET Ha XKEHU U Jlel}a, 0COOEeHO 3a KEHU KOU OUJIe BO
CKJIOIIl Ha NOJIMTUKATa Ha ABraHUCTaH, KaKo U APy JIMLA KOW UMaaT Pas/InyHU
NOJIUTUYKU U PeJIMTHO3HU yBepyBama.”? Crope/;, HajHOBU aHaiu3u Ha YHXIIP,
noBeKe o1 6 MUJIMOHU ABraHUCTaHL Y Ce HAol'aaT HaZlBOP O/ CBOUTE JJOMOBH, O]}
KoM 3,5 MUJIMOHM Ce BHATPELIHO paceseHu JIMIIa, oJeKa 2,6 MUJIMOHU XKUBeaT
BO Gerajicku KaMIIOBU BO COCEJJHUTE Jp>KaBU, KAKO U BO OCTaHATH JpXKaBH BO
cBeTOT. HajrosieM nponeHT Ha MceJieHU JIMLA Ce KEHU U Jlela U Toa co okoJuy 80
npoIeHTu.?

5. 3akiy4ok

Bo 0BOj TpyZ ce akueHTHpa NoJ0XK6aTa U NPUYMHUTE Ha paceseyBambeTo
Ha KEHUTe U JleBOjuribaTa, IOTOYHO M0JI0K6aTa Ha »KeHaTa BO KOHQJIUKTHHU
pervoHu M o/pasyBarmbeTo Bp3 OerajcKuTe KpU3U BO JeHellHO BpeMe. Hus
roJMHMTE MHOTY OJ1 apallCKUTe Jp>KaBU MMaaT OllpecUBHA [I0JIMTHKA BO MOIJIe]
Ha >KeHaTa Y Hej3SMHUOT CTaTyC Ha rpalfaHuH. 3a pa3JiuKa o/ 3alaJJHUTe Jp:KaBU
kako wmrto ce CA/l mnu EBponckara YHUja, BO ApxKaBUTe 0 BJIMCKM HCTOK
u Adpuka pojioBo 6a3upaHO HACUJICTBO BO cUTe HeroBu ¢popmu (Pusuyko,
MICUXUYKO U CEKCYaJIHO) e 3acTalleHO BO 3HAYUTeJIeH 6POj.

Jo 2015 roauHa, oJ, BKYMHUOT 6pOj Ha pacejieHU JIMIA BO APKAaBHUTE
IrpaHuULIY, OJJHOCHO 244 munuoHu, okosy 50% ce KeHU U KEHKH Jielja, Jlo/ieKa
O/l BKYITHUOT 6poj Ha Gerasiu, oHOCHO 19.6 MUIMOHU OJHOCHO oKoJy 50% u
npunaraaT Ha »keHckaTa nonysanuja. Cnopeg UNHCR go 2020 roguna, 6pojot
Ha KeHHU 6erasny udHecyBan 48%, o kou 20% ce xxeHckH Jena noj 18 roquHum.?*
Cekako 3a BpeMe Ha KOHQJIMKTHU [1epUOJH, HAjpaH/IUBU Ce XKEHUTe U JlelaTa,
HO OCBeH 6ercTBOTO 0/ BOOPY>KeHU KOHQJINKTH, )KEHUTE U JlellaTa ce CoouyBaaT
co 6e36poj Apyru Npob6/eMu, KaKo IITO CUIYBawka, APYTrU GopMU Ha HACUJICTBO
U ybucrtBa. MelyHapoJJHUTe OpraHu3aliuy, 3ae/JHO CO BJaJuTe Ha Jp)KaBUTe

21 Literacy rate: Afghanistan, UNESCO Institute for statistic, http://data.uis.unesco.org/afghanistan
2 Cone, D., Afghan women and girls under immediate treat: responsibilities to protect and assist is
Just beginning, oct. 2021, Refugee international

End violence and human rights violations against Afghan refugees, 2022, Amnesty international,
https://www.amnesty.org/en/latest/news/2022/06/end-violence-and-serious-human-rights-
violations-against-afghan-refugees,
24 Statista, Distribution of refugee population worldwide in 2020, by age group and gender, https://
www.statista.com/statistics/742528/age-structure-of-the-global-refugee-population/
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U HeBJIQJIMHWTEe OpraHM3alyy, NpobyBaaT Ja HajAaT pelleHHe 3a JIOWHOT
CTaTyC Ha »keHaTa MUrpaHT. OBa HajuecTo ro NpaBaT PeKy pa3HU efyKaTHBHU
IporpaMy M NIporpaMu 3a yHallpeJyBale Ha NpaBaTa Ha >KeHaTa, NoceGHU
pPeXUMHU U 3acujieHa 6e36eJHOCT BO GerajickuTe KammnoBu. Ho, ce mocTaByBa
npallaweTo, JaJu ollpecupaHaTa »KeHa CO BEKOBH, 61 ce BIYLITU/IA BO BOJUTE
3a 6opba 3a cBOMTe IpaBa, Jajd MOXe Ja ce UCKOpeHAT KOH3epBaTUBHUTE
chakama, He CaMO Ha >KEHUTe, TYKY U Ha Ma)KUTe U KaKo CeTO Toa Jia Ce HallpaBU
3a /la >KeHaTa BO CBOUTE KpaeBU ce UYYBCTBYBa 6e36ejH0?

Bo 0oBOj Tpyn, akLeHTOT e CTaBeH Ha CTAaTyCOT Ha >XEHUTe BO JeMeH,
Cypan 1 ABranucrtaH. Bo cekoja o1 oBue Jip>kaBH, BjajJiee MHOTYTOJJULIEH BOEH
KOHQJIMKT noMel'y pasJIMYHU NOJUTUUKU rpynu. [lopasgu caMuTe BOOpYXKEHU
KOHQJIMKTH, )KEHUTE Ce MO/JI0XKHU Ha CeKCYaJIHO HAaCUJICTBO, GeMULUH, KaKO
U Jpyrd BHUJIOBHU Ha 3JIOCTOPCTBA 0/, OMpasa Y poJ0oBU GasUpaHU HACHJICTBA.
[lapagokcoT e Toa WTO Gerajku oJ, CBOUTe JOMOBH, KaKO CTPaHLU BO JPYTH
Jp>KaBH, >KMBeejku BO OerajiCKM KaMIIOBM, MHOIY OJ KeHUTe 3a INpBIaT ja
YyBCTBYBaaT cjo060/1aTa.
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MIGRANTS, REFUGEES - DIFFERENT NAMES, SAME STANDARDS!

EVA KIROVA!

Abstract: The purpose of the essay is to address the different categorization of
migrants that is made under international law, differentiating basically between refugees
and economic migrants, and how these diverse categories that poses significantly
different legal protection regimes under international law, have been identified during
the migration crisis in 2015 as belonging to the same category of migrants, i.e., economic
migrants. Therefore, several issues are being discussed related to migration policies and
migration management in the EU and the Balkan countries, in relations to the standards
and guarantees that countries must offer to refugees and asylum seekers on the grounds of
international documents, in particular the Geneva Convention on the Status of Refugees.

MUTI'PAHTH, BETAJIIX - PA3JINYHU UMUIbA, UCTU APIIUHU!
EBA KMPOBA?

Ilazysume Ha Amepuka ce omeopeHu 0a 2u NpuMu He Camo PACKOWHUOM
u y2s1edHUOmM cmpaHey, myKy u y2HemeHume u npo2oHemume 00 cume Hayuu u
peauz2uu; Ha Kou Ke um nocakame dobpedojde da yuecmsysaam 6o cume Hawlu
npasa u npususiez2uu, 00KO/KY NO NPUCMOJHOCM U NPUCMOJHO OO0Hecysarbe
desysaam deka 2o 3acayxcysaam yxcuearbemo. — Hopu Bawunzmon do Houya
Xoamc, 2 dekemapu 1783 2.

[loarajku ox oBHe MOKHM 360pOBM Ha MPBUOT MpeTceAaTes Ha
CoenuHerute AMepukaHcku /lpxkaBu (CA/l) - Llopn BamnHrToH, ymre BeiHall
MOKe [ia ce 3aKJIy4yd JileKa MUTpaHTHUTe oJuUrpasie rojeMa, ako He U KJy4yHa
yJiora Bo TpaZleleTo U yTBpAyBaweTo Ha CoeiuHeTHTe AMEPUKAHCKU Jp:KaBH,
KaKo HajrojieMa eKOHOMCKa M BOeHa cuJja Bo cBeTOoT. OBaa cUTyaluyjaTa He e
KapakTepucTtrhika caMo 3a CA/l, TyKy U 3a MHOTY JAPYTHU ApaBU BO CBETOT,
YUUIITO OMIITECTBA 6Ujie 3adaTeHu 0/ pa3HU MUT'PAHTCKU U 6erajcCku 6paHOBHU
HU3 UCTOpHUjaTa.

MurpaHTuTe U 6erajlUuTe NpPeTCTaByBaaT OOWYHU Jiyfe, KAKO WU CUTe
OCTaHaTH HAapoJH, KOU ce BO MoTpara 1o noJo6pu ycjoBH 3a XKUBOT, N0oL06pa
CpeJiMHa W OIKpYXKyBaikbe, 33Jl0BOJIyBaYKU NpUMama U pabOTHU MO3UILMUY,
3/lpaBa >KUBOTHA CpeJiMHa, IIOTOJHU yCJI0BH 3a M3pa3yBame U HeryBame Ha

COINICTBeHATa KYJITypa, peJuruja u Tpajuluja, cooJBeTHO 06pa3oBaHUe UTH.
1

EBa KupoBa e cTyfeHT Ha NpB LUK/IYC HA MPaBHU CTyAUU Ha [IpaBHUOT bakyaTeT mpu
Yuuep3ureToT ,['oue JlenueB” Bo llTum.

EBa KupoBa e CTyZileHT Ha NpB LIMK/IYC HA MPaBHU CTyAWU Ha [IpaBHUOT ¢daky/aTeT NpHU
Yuusep3aurtetort ,['oue [enyeB” Bo LTum.
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Co zpyru 360poBHU THe Ce Jyl'e KOU eJHOCTAaBHO I'M HallylUTaaT CBOUTE JJOMOBU
3apa/iu Hajpas/IMyHU NPo6JIeMH CO KOUIITO Ce COOUyBaaT BO HUBHUTE POJHU
KpaulITa, BO IoTpara no 6e36ejH1 U CUTypHHU MecTa 3a )XUBOT. Ho, npaiamweTo
IITO Ce NMOCTaByBa 0COOEHO BO MOC/JeJHUTE T'OJUHH € KaKO Cce pas3JhKyBaaT
MUTpaHTUTe of 6eranuuTte? [lanu ce Toa UCTaTa KaTeropuja Ha JiMLia WK MaK
IIOCTOM HeKoja CYyIITHHCKA pasJ/iMKa KojallTo MM NpU/JaBa U pas/iMyHa NpaBHa
3alITUTA BO Mel'YHApOJHOTO paBo?

@deHOMEHOT Ha MWUrpanujaTa HOCTOM OJ JaMHeIlHU BpeMHubba. Toa
IpeTcTaByBa eJleH NpOolLleC Ha Cejlielbe Ha JIMLA O eJHO MeCTO BO Jpyro,
He3aBUCHO OJ Toa JaJu O, eflHa JipKaBa BO Apyra WM NaK BO paMKUTe Ha
ucraTa Ap:xaBa. Mako, npaBHO IJe/jlaHo, IOCTOU pasJ/uKa oMely MnocjaeJHUTe
JlBe KaTeropuu Ha MUTPAHTH, OJHOCHO Oerasly, HO Celak MUIPaLUCKHTe
JBW>Kela T'M IoJpa3bupaaT U JABeTe KaTeropud. Murpanujara Moxe Ja
HacTaHe OJi IoBeKe NPUYUHU U TOAa, Jja 61/ie IpOU3BOJ 0J, eKOHOMCKH IPUYMHU
U Oapame yCJI0BU 3a MoAo06ap KUBOT; of paMuIhjapHU NPUYUHHU, 3apaju
CKJIOIlyBame Ha O6pak co cTpaHel; 0, 06pa30BHU NPUYMHHU, 3apajiU CTYLUpabe
BO TpPeTH Jp>KaBH; OJi €KOJIOIIKHU NPUYUHH, 3apajy MOTpara 1o MONOBOJIHU
YCJA0BU 32 KUBOT; 0J] 6€30eJHOCHU MPUYMHH, 3apajJid OGerame 0J, BOjHA UJIH
BOEeH KOHQJIMKT; 0J] MOJUTUYKU MPUYHUHY, 3apaJiu CTpaB JieKa JleKa Ke 6uat
IPOTOHYBAaHU BO COIICTBEHATa 3eMja U, eJHOCTABHO OJi CUpOMALUTH]ja, 3apajiu
6apare Ha OCHOBHHU YCJIOBU YCJI0BH 3a KUBOT. Taka IITO, TPrHyBajKU 0Jf 0Ba U
0/l OCHOBOT 3apaZii KOU MUI'PUpaaT JyreTo ce NpaBaT JBe OCHOBHU M0Je/106U U
TOA Ha: MUTPaHTH U Ha Gerasiu.

Kako u crnopep Hekoja onmra AedUHHULIMja, TaKa U BO IPABOTO, COTJIACHO
’KeneBckaTa koHBeHIMja 3a CTaTycoT Ha Geranuute (1951) oBue JBa MouMHu
ce pasiukyBaaT. OTTyKa, MUI'PAHT NpPeETCTaByBa JIMLEe KOe ce CeJid 0, elHO
MeCTO Ha JIpyro BOIJIaBHO 3apaZjd eKOHOMCKHM IPUYKMHY, J0/leKa NaK Gerasel e
JIMIlEe KOe Ce CeJIM 0, e[JHO BO pyro MecCTo, 3apa/iy IOCTOEeHE Ha CTPaB JieKa e
IIPOrOHYBAHO BO CBOjaTa 3eMja 3apa/iu CBOjaTa peJMruja, paca, HalMOHaJJIHOCT,
IOJIMTUYKO YBepYyBakbe, WM NPUNIaLHOCT KOH OJpeZieHa coliyjajiHa rpyna. Bo
OBaa KaTeropuja BjeryBaar U 6apaTe/iMTe Ha a3uJl, OLHOCHO TOA Ce JIMLia KOU
6apaaT Mel'yHapo/iHa 3allITUTA O/ TPETU 3eMjH.

Ho, pa ja pa3srsiiejamMe 3a MOMEHT OBaa TOYKa OJ JleHellHa [epCcleKTHBa.
MMeHO, MHOryMHHA He T'd pa3rpaHH4yBaaT OUMUTE W He IJeJaaT Ha OBHUe
IpolLecy KaKo Ha JBe pa3/IMYHU KaTeropuu. Bo mpouecoT Ha Murpanyja Ha
6erajiid U eKOHOMCKM MUTPaHTH, THe T UCTOBETYBaaT OBHeE JIULA U MOCTOU
TeH/leHIlYja Kaj BJIaJIUTe Ha pa3HUTe JpXKaBH Jja TM KaTeropusupaaT CUTe BO
yCTaTa KaTeropyja Ha MUTPaHTH, OJJHOCHO EKOHOMCKHU MUTPAaHTH.

OpJiMyeH npuMep 3a IOUCTOBETYBake Ha JBaTa IOUMHU Gea ciydyBamaTa
KOM cJie[lea 32 BpeMe Ha MUIpaHTcKaTa kpusa Bo 2015 roj., kora ce ciydu
rojieMMOT HaIlJIMB HAa MUTPaHTU U Geranuu Bo EBpomna, npu IUITO BJAaJUTe Ha
eBpOIICKUTe JpaBu 3abopaBuja JileKa I[OCTOjaT JBe pas3/IMYHU KaTeropuu
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Ha JIMLla Kou MUrpupaart. Taka 1ITO, THe LITO BJeryBaaT BO KaTeropujara Ha
Gerasiiy ¥ LITO pea/lHO UMaaT notTpeba o/ 3alTUTA U TOMOIII, HUM, HEe UM bellle
JlaJleHa MOXKHOCTa Jila MpUCTanaT A0 Hea. 3aTBOpPalkeTO Ha FPaHULUTE J0JIK
BasnkaHckaTa pyTa Gelle caMo eJjHa OJ, cepyjaTa Ha HellpaBeJHU IMOJHUTHKHY,
KOMILTO Jp:KaBUTe I'M BOJiea Kako Jes 0J, HUBHHTe HaBUJYM IpaBeJHHU U
MelyHapoJHO ycCOIJlaCeHU IMOJIMTHUKU 3a ylnpaByBawe co rpaHunure. U Toa
He e ce. [loMTUKKTE 3a ynpaByBake CO MUIpalyjaTa U NOJUTUKUTE Ha
ClpedyBake Ha HeJlerajlHa MUIpalyja KOU ce IPaKTUKyBaa U ce IPaKTUKyBaaT
JleHeC BO eBpOIICKHTe 3eMjUu U ce pa3bupa Bo 3eMjuTe oj bankaHoT, ce ymTe
M 3aHeMapyBaaT M MNoJrasyBaaT MelyHapoJHUTe CTaHZApJU 3a YOBEKOBHU
IpaBa, KakKo LITO Ce OHHUE COJAp}KaHW BO YHHBep3aJHaTa Jek/japaluja 3a
YOBEKOBM IIpaBa, Taka U OHHUe CoAp>kaHM Bo KoHBeHLMjaTa 3a CTAaTycoT Ha
GerasinyTe, MOTNUPAjKU Ce NPeJ Cé Ha HelpaBeJHUTE MOJUTUKH Ha BpaKame
Ha MUTpPaHTHUTe BO 3eMjUTe 0[] KajJle IUTO Ce IPOrOHYyBaHU. 3ropa Ha Ce, THe
IpaKTUKyBaaT NMOJUTHUKA Ha HelpU3HaBalke Ha HUBHUTE NpaBa, KOULITO Ce
Mel'yHapOJHO 3arapaHTHpaHH, Bp3 OCHOBa Ha KoW Tpeba Ja UM ce 06e36eau
3aliTUTa Ha Oeranuure W NojoGap KUBOT HAJBOP OJf 3arpo3yBaykduTe U
Hebe36e/lHH aMOUEHTH BO COIICTBEHUTE JIP3KaBU.

Taka wWTO, BO OAHOC Ha MUIpaLUCKUTe (EeHOMEHU W MUTPALUCKUTE
INOJIMTUKM Ha J[pKaBUTe NOBTOPHO cCe jaByBa NOTpeba MUCTUTe Ja OuUAaT
peBUUPAHU U YCOTJIaCEHH CO OCHOBUTE MOCTYJIaTU KOU MOTTEKHYBAaT MpeJ ce
01 Mel'YHapOIHOTO IPAaBO Ha YOBEKOT, HO U OJ1 yCTABHUTE U CYJICKUTE TPaJULUU
Ha Jp>aBuTe wrupyM EBpona u EBponckara YHuja.

OTTyKa, HaBpaKajKy ce NIOBTOPHO Ha MUCJ/IaTa HAa NIO3HATUOT aMePUKaHCKH
npetcenates llopy BallMHITOH, MOXe caMoO Ja HCIOpaTHMe Iopaka Jo
COBpeMeHHUTe BJaJH, NOJABJEKYBajKU JeKa NPOrOHETUTe U YrHETEHUTE KOU
JloaraaT BO HAlIUTe OILITECTBA Ce UCTH KAaKo U HUe, Jleka Tpeba Zja UM [oJjajieMe
paka, 06e36eyBajK1M MM COOJIBETHA 3allITUTA, HO JleKa MpeJ, cé Tpeba Aa UM
JlajileMe MOXXKHOCT Ja U3rpajjiMe eJHO 3aeJHUYKO OILITECTBO, TOKMY INPeEKYy
3ae/JMHUYKATa UHTerpanuja u Mmefyce6Ha MOYHUT.







SMUGGLING OF MIGRANTS
FILIP GALEV!

Abstract: The essay mainly speaks about migrant smuggling as an act punishable
by law in the Republic of N. Macedonia, about the criminology aspects of the crime of
migrant smuggling, and the activities related to the prevention of migrant smuggling.
The practice of migrant smuggling has increased over the past few decades and is now
a significant part of illegal immigration in countries around the world. On international
level, this has been the case of the Convention of the United Nations against Transitional
Organized Crime and one of the Protocols against the Smuggling of Migrants by Land,
Sea and Air Migrant, while on national level, the Republic of North Macedonia has taken
further steps to combat smuggling of migrants with the constitution of the National
Commission for fight against smuggling of migrants and illegal migrations, and of
course has further adopted the National Strategy for fight against smuggling of migrants
and illegal migration. Therefore, the essay will touch upon questions related to their
establishment and importance for fight against smuggling of migrants and prevention of
illegal migration.

KPUYMYAPEILE MUTPAHTH
OUJINII TAJIEB?

Bo 0Boj ecej BorsilaBHO Ke 360pyBaMe 3a KpUyMyapeweTo Ha MUI'PAHTH
KaKo J1eJ10 Ka3HUBO €0 3aKOoH BO P. C. Make10HU]a, 32 KDUMUHOJIOILIKUTE aCIEKTHU
Ha KPUBUYHOTO JieJI0 KpUyMuapele MUTPAHTH, KakKo M 3a aKTUBHOCTUTE
IIOBpP3aHU CO NpeBeHIMjaTa Ha KpHyMyapere Ha MUIpaHTH. [IpakTukaTa Ha
KpUyMuapelhe MUTPAHTHU OeJiexh NopacT BO M3MUHATHUTE HEKOJIKY JelleHUU
U JleHecC NIpeTCTaByBa 3HAUMTeJIeH Jiesl 0J, WlerajHaTa UMUArpaluja Bo 3eMjuTe
IIUPYM cBeTOT. KpuyMuapeweTo Ha MHUIPAHTU TeHepasHO ce OJBHUBA CO
COrJIACHOCT Ha JIMLETO WJIM JiMLiaTa KOM ce KpuyMyapaT, a BOOOUYaeHUTe
IpUYMHMU 3a NOeJUMHIMTEe KOM cakaaT Ja OGujaT KpUyMuyapeHH BKJIydyBaaT
BpaboTyBalke U €EKOHOMCKU MOXXHOCTH, JIMYHO WJIU CEMEjHO NMOA06GpYBambe U
6ercTBo 0/ MPOroH, HACUJICTBO UJIU KOHQJIUKT.

[ToumoT “kpuymMyapewe MUrpaHTH e JebuHupadH Bo [IpoTokosioT
Ha O6enuHeruTe Hauuu NpoTUB TProBHja CO MUIPAHTH MO KOIIHO, MOpe
u Bo3ayx (2000). InaBHata mes mopaZy Koja e JloHeceH [IpoTokoJsioT Ha
O6epvHeTruTe Hauuu 3a KpuyMuyaperwe Ha MUTPAHTU NPeEKYy KOMHO, MOpe U
BO3/lyX e ClpeyyBakbe U 60pba NPOTHUB KPpUyMYapeweTo MUIPAHTH, € TOKMY
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Jla ce IpoMoBHpa copaboTKaTa Mely JpKaBUTe — NOTIMUCHUYKH, KaKo U Ja ce
noypenu KonseHiyjata Ha O6eauHeTuTe Hanuu npoTUB TpaHCHAIIMOHAJHUOT
opranusupaHkpuMuHano2000roguHa. CnopeallpoTokoI0T “KpruyMUapeHheTo
MUTpPaHTU  TpeTcTaByBa 06e30e/yBame, 3a JAa ce J00Ue, JUPEKTHO WJIHU
WHAUpeKTHO GUHAHCHUCKA WJM Jpyra MaTepujasiHa KOPUCT, NPeKy UJjerajeH
BJIe3 Ha JIMLe BO JpXKaBa Ha Koja JIMLLETO He e Ap>KaBjaHUH UJIU IIOCTOjaH XKUTeJL.
Toj npeaBUAyBa HEKOJIKY OGBPCKM 3a JipXKaBUTe — JOTOBOPHMU CTpaHU. Mefly
HUB e 3abpaHaTa 3a JAp)KaBUTe YJeHKHM KPUBUYHO Ja T'M [OHAT MUTPAHTUTE
KOMU Cce NpeJMeT Ha KpuyMuapee, 1 00BpcKaTa KOjallTo I'M TOBapH Jp:KaBUTe
HNOTIHCHUYKM Jla loHecaT 3aKOHO/aBacTBO CO Koe Ke ce UHKPUMUHUDPA J1eJI0TO
KOe e U3BpLIEHO N0BP3aHO CU KpUyMuapee Ha MUTrpaHTU. KOHKpeTHO, 1es10To
U3BpILEHO CO HaMepa Ja ce Aobue oJjpejieHa MaTepuja/iHa KOPUCT, a Koe
BKJIy4yBa KpUyMuapeHe Ha MUTPaHTH WU pascuPUKyBatbe Ha NaTHU UCIIPaBU
WJIM JIMYEH WJIeHTUTEeT 3a NOTpebUTe Ha NPecTojyBambe Ha JIMLe BO oJpeseHa
Jip>kaBa 6e3 NIpyUTOa UCTUOT Ja ' UCHOJHYBA NOTPeGHUTE YJICOBU 3a IPECTO]
BO Taa Jjp>KaBa.

Bo ogHoc Ha P. C. MakenoHuja npalamwaTa NOBP3aHU CO KPpUyMUYapewheTo
Ha MUT'PAaHTH, IPMMapHO ce TpeTUpaaT Kako Npallama oJ, 6e36eJHOCEH allCKeT,
a CeKyH/JlapHO Kako Ipalllatha NOBP3aHM CO 3allTHTA Ha NpaBaTa Ha »KPTBUTE
0/l KpuyMuapemwe Ha MUTrpaHTH. [lopaZiy oBa efileH of NpeU3BULIUTE CO KOj ce
coouyyBa Make/loHHUja BO CIpOBeJlyBamkeTO Ha KpUyMuyapewmeTOo Ha MUTPAHTHU
e edukacHoTO 06e36e/lyBarbe U yIpaByBake CO TPAHUIIMTE, KAKO OCHOBEH
IpeJyc/oB 3a IpeBeHLMja U 3a ClIpedyyBare Ha NpeKyrpaHUYHUOT KPpUMUHAaII.
3a o6e3befeHUTe yCAyTM KpUMUHa/sHUTe rpynu Bo P. C. MakejoHwuja um
HaljiaTyBaJle HAa MUTPaHTUTe Napu4yeH HaZlOMEeCTOK, KOj ce pa3bupa 3aBUCH O]
noBeke GaKTOPHU KAKO IITO ce: 6POjOT HA JIMLAaTa KOU Ce KpuyM4apaT, Iepuos,
BO KOj ce BpUIM KpUyMyapemweTo U cjauyHo. CropeJ UCKa3u Ha OLITETEHUTe
MUTPAHTH JaBaHU BO KPUBUYHUTE MOCTANKK HAZJOMECTOKOT 32 KpUyMuapeme
Ha MUT'PaHTH ce ABWxU of 150 eBpa, na cé o peyrcu 1000 eBpa.

BpojoT Ha 6erajuu U MUTPAHTU T'o AOCTUrHA BpBOT Bo 2016 rojuHa
KOora Ha IJ06a/JHO HMBO Ce UCKAuMu Ha BKYNHO 65 MUJIMOHM JIMLA paceseHU
guna. BakBoTo 3roJjieMyBame Ha 6erajiy BO TOj IEpUOJ Ce LOJDKH, Npes, cé,
Ha BOeHHTe KOHQJUKTU KoU ja 3adaTuja CupHja U PeruoHOT Ha bymckuoT
ucTok. ['eorpadckara nocraBeHocT Ha MakeZ0HUja, KaKo 3eMja Koja ce Haora
BO LIeHTAapoT Ha bajkaHCKUOT MoJ1yoCcTPOB, OTCEKOrall Urpasa 3HayajHa yJjora
BO MelIaHUTE MUT'PALIMCKU JIBIXKEHa, a 0C0H6EHO BO OHUE KO Gea 3abesiekaHu
Bo 2015/2016 rofuHa Mo3HATH YUITE KAKO MUT'PAHTCKA WM Gerajicka Kpusa.
Bo Toj nepuog, P.C. MakegoHMja co coo4yu co Npo6JIEMOT HAa KpUyMYapekwe Ha
MUTPaHTH, KOU 10 JleH JileHec e IPUCYTEH Ha OBHe IPOCTOPH.

3apasu cnpaByBakbe TOKMY CO HeJsleraJJHUTe MUTPALMCKH [BHXKewa U
OTIIITO CO KpUYy4YapeHETO Ha MUT'PaHTH, Peny6irka MakegoHuja yire Bo 2001
roauHaja opmupaiie HanpoHasiHaTa KoMrcHja 3a 6op6a npoTUB TProBUjaTa co
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Jiyf'e U WjlerajiHa MUIrpalyja, co LjeJi ja HOCTUTHe IOBHCOKO HUBO HAa epUKACHOCT
Y 3aeJJHUYKO /lejCTBYBakbe Ha CUTe UHCTUTYLIMU BKJIYYeHU BO 6opbaTa NpOTHUB
TproBujata co Jiyfe. Haunonannata Komucuja 3a 6op6a npoTUB TproBuja co
Jiyfe BO KOHTUHUYTET MpeB3eMa MepKU Ko ce Bo QyHKIIMja HA OoA00pyBame
Ha yZileHTUUKALMjaTa Ha XKPTBUTE Ha TProBuja co Jiyfe, 06e36eayBame Ha
HHMBHA IOMOUI U 3alUTHTA, KaKO U NoepHUKACHO OTKpHUBakbe Ha CTOPUTEJIUTE Ha
TproBujara co Jyf'e ©» HUBHOTO U3HeCyBakbe NIpeJ IMLeTo Ha lpaBjaTa. HejauHa
3a3/1a4a e UCTO TaKa /ia ja cjie/ld U aHaJIu31upa cocTojbaTa co TpropujaTa co Jyrfe
U WJlerajHaTa MUrpanuja, ja I'd KoOOpJUHHpa aKTHUBHOCTUTE Ha HaJJIeXXHUTE
MHCTUTYL MU U a COpaboTyBa CO Mel'yHapOoJHU OpraHU3alMU U 3/py:KEHU]ja Ha
rparfaHy KOU Cce BKJIyYeHHU BO MO/APIIKa BO OBaa 06.J1acT.

Hanuonannata KoMucuja uMa MHTEpUHCTUTYILMOHAJIEH COCTaB, OJHOCHO
BO Hej3rMHaTa paboTa ce BK/JIYyYeHH YJIeHOBHU O/ C/IeJHUTe HHCTUTYLUU:

- MuHHCTepCTBO 3a BHATPELIHU PaboTH,

- MuHHCTepCTBO 3a TPy, U COLUjaIHA TOJIMTHKA,

- MuHHCTepcTBO 3a 06pa3oBaHUe U HAYKa,

- MuHUCTEpPCTBO 3a 3[,paBCTBO,

- MuHHCTepCTBO 3a HaABOpEeLIHU paboTy,

- MuHUCTEpCTBO 3a IpaBAa,

- Ip>kaBHUOT MHCIIEKTOPAT 3a TPYJ,

- AreH1i4ja 32 BpaboTyBambe,

- JaBHOTO OGBUHUTEJICTBO

- Cyzor.

[lokpaj Hapuonannata komucuja, P.C. MakenoHuja uMa yCBOEHO U
Hanuonasina ctpaTeruja 3a 6op6a NpoTUB TProBujaTa co Jyre U ujerajaHaTa
murpaguja. OBaa cTpaTerdja uMa 3a LeJ Ja T'M IOCTaBAU HACOKUTE U
npuopuTeTUTe BO Peny6yiMKaTa 3a clipaByBamkbe CO BAKBUOT BU/J|, Ha KpPUMHUHAJ
U Ja JaJle NOTTUK 3a HaMa/lyBakbe Ha OBOj BUJ Ha KpPUBUYHO JeJsio. [IpBaTa
cTpaTeruja 3a 6opb6a MpOTUB TProBHjaTa co Jyfe U WJIerajiHaTa MUrpaiuja
e uspaboreHa Bo 2006 roauHa, W 3a NPB NAT Ce YTBPAEHU HACOKHUTE U
Hal[MOHAJIHUTE MPUOPUTETH 3a 60pOa MPOTUB OBUE KPUMHUHAJIHU GEHOMEHU.
P. C. Makef0HMja, KaKo Jp:KaBa KoOja HaCTOjyBa Jja CTaHe 4ieHKa Ha EBpornckara
yHHja, IpaBy 3Ha4ajHU YEKOPU BO HACOKA Ha yCOTJ/IaByalheTo Ha HalMOHa/IHaTa
3aKOHOJlaBHA paMKa €O CTaHJapAuTe Ha EBporickaTa yHMja BO IOJIeTO Ha
uJjlerajHaTa MUIrpanyja 1 KpuyMyapeweTo Ha MUTpaHTH. OTTyKa, MOXe Jia ce
YBUJM JleKa Jip>KaBaTa NoKaXyBa OJJIYYHOCT U NMOHATaMy Jia MPOJ0JIKHU KOJIKY
LITO € MOKHO IOYCIELIHO /a Ce CIIPaByBa CO KpUyMYapemeTo Ha MUTPAHTH U Jia
ce 3aJ1ara 3a yHalpe/lyBambe U IpeBeHLljaTa Ha 0Ba KPUBUYHO JieJI0.

Of ceTo ropeHaBeHO MOXe Ja Ce 3aKJy4d JleKa MUrpaluuTe U
MUTpaLUCKUTE JBHUXKera ce PeHOMEHU KOU N10CTOe e OTCeKOoralll, a IapaJiesHo
CO HUB, IOCTOU U KpUYyMUapewheTO Ha MUTPAHTH, LITO Ce jaByBa Kako NpobJieM
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BO CKOPO cuUTe Jp:kaBu oJ, cBeTOT. OTTyKa, KpUyMUyapemeTO Ha MUTPAHTH
nocezlyBa TpaHCHaLMOHaJIEH KapaKTep, U UCTOTO MOKe Jia 61/ie OpraHu3upaHo
OJ1 JINI}A o€ MHIIY, MaJ/Iu UJIK [IOT0JIEMH IPYINIU, HO U 0J ,06PO OpraHU3UPaHU
Mel'yHapOJHU KPUMUHAJIHU IPYIH KOU Mel'yceGHO copaboTyBaaT U Jie/iyBaaT BO
3eMjUTe HU3 KO MUHYBaaT PyTUTe Ha KpUyMUyapeHwheTo Ha MUTPAHTUTeE, KaKo U
BO 3eMjaTa Ha KpajHaTa JiecThUHauuja. TpruyBajku ofi Toa, KpUyMuapewmeTo Ha
MUTPaHTU NPeTCTaByBa 3aKaHa 3a CUTe ONIUTECTBA, U 3aT0a APKaBUTe, U TYKa
BJIeryBa U1 MakesoHHja, Tpeba 6yAiHO /A ro cjiefaT U ce pa3bupa Jia JoHecyBaaT
COOJBETHO HALlMOHAJIHO 3aKOHOJABCTBO U COOJBETHU MEXaHU3MHU CO KOU OU
ce JloypeZinja ¥ yCOBpIIWJIA MaTepujaTa 3a 60p6a NPOTHUB KpUyMYapewmeTo €O
MUTPaHTU W NpeBeHLUja Ha ujerajHaTa MUrpalnuja, ¥ ceTo Toa BO HACOKa Ha
06e3b6esyBame Ha [0rojieMa 3alUTUTA HA YOBEKOBUTE NpaBa HA MUTPAHTUTE U
CUTe 3acCerHaTy eJUHKH.
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