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compensation for medical
Injury can take place in three
ways:

« through the social insurance system
Including funds,

« through private isurers’ schemes and
« through the liability system
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Civil liability for damages in medicine

* relatively new institute, specially having in mind that the number of damage
claims against doctors and medical institutions in the comparative law has
significantly increased in the second half of 20" century.

* depersonalization of the doctor-patient relationship and its transformation In ¢
business relation, as a result of the increased number of medical facilitie
prowders of health services

_- cessive expectations of the patients as a result of the progress of
echnique, the increased number of medical malpractice
Ic error medical malpractice
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Legal sources
Constitution

Constitution of Republic of North Macedonia - contains few provis
that can also be classified into medical law. It is provided v

. Constitution as it follows: “Every citizen is guaranteed the

\ 1 th care. Citizens have the right and duty to protec

' nealth and the health of others.”
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Law on Health Protection
e the employees in the healthcare
Hea Ithca re sector have ethical, professional and

workers civil liability

ethe health care institution s
H €d |th care obligated to insure the liability of the
employees for the damage caused as

i N Stlt UtIO N a result of medical malpractice
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Definition — term Healthcare
worker/coworker

 “Healthcare worker* IS a person who provides health services in the delivery of a
particular healthcare activity and iIs entered in the register of healthcare workers
(doctor of medicine, doctor of dental medicine and pharmacist who holds a
university degree or who have completed academic integrated studies with 3C
that i1s, 360 ECTS In the field of medicine, dental medicine and pharm
healthcare workers with a two-year postsecondary school or higher vo
| education or with 180 ECTS in the field of medicine, dental medi

\ harmacy) and healthcare workers who hold a high school degree; “
er’ IS a person who holds a university degree and independe
activities within the healthcare act|V|ty In  COC
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Liability bases — Law on Health Protection
Article 194

« "The healthcare worker, that is, the healthcare co-worker shall be liable for the
damage suffered on behalf the institution he/she has caused at work or in relatior
with the work in the healthcare institution, intentionally or due to grc

negligence."

. * Between institution and employees
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Law on Obligations

"When performing an obligation relating to their professional activity,
a party of the obligations shall be bound to act with Increase
standard of care, according to the professional rules and custe

(standard of care of a good expert).

| _* Healthcare worker — professional activity
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Standard of care-medical
malpractice

The standard of care in our law Is set on objective bases, which
that the conduct of the professional Is compared to the
easonably prudent person in the same position. It Is not comp
nal characteristics of the professional.
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Healthcare institutions

- The network of healthcare Institutions provided and organizec
-~ Republic of N. Macedonia is consisted of public and private he
stitutions that perform the activity on the bases of license
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Defendant in court procedure

Vicarious liability
One or more institutions (joined liability)

e Based on Art. 157

e third party liability of the employer for

the damage caused by the employee
durlng work or related to work, except
n cases when the employer will prove
that the employee acted according to
0 lon rules and practices
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The medical professional himself

e Based on the rules on fault
liability

- Joined liability with the

employee in case of inter
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Vicarious liability

 the plaintiffs often claim damage from the healthcare Institution
because the success of receiving compensation is more likely to be
achieved on institutional than on individual level. On the other ha
In cases when the employer has compensated the damage causec
the employee with intention or gross negligence, the empla
entltled to regress

GTIOE TO IMPLEMENTATION (EUEHL)
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In case of criminal proceeding

* The civil procedure is interrupted till the end of the criminal procedure
* The existence of guilt needs to be proved in the criminal procedure

* If the criminal procedure is negative or stopped, according to the Supre
Court:” ggpakmom wmo co npasocusnHa rnpecyoa e ocs10600eH 00 obsuHeHuUen
Op.T.B. BpabomeH Kaj myxeHUOM OeKa cmopus Kpusu4yHO 0esno ,TewKku
fapomue 30pasjemo Ha sy2emo”, He 20 ocs0bo00ysa cyoom 00 ymepoyesat
2pazaHckama 002080pHOCM Kaj 30pascmeeHume pabomHuuyu HA Mmyc

' Koja e rnowupoKa 002080pHOCM 00 KpUBUYHO MpasHama 002080pPHO
- maa cmucaa cyoom mpeba 0a 00ay4ys8a 80 paMKume Ha [10C

C') KbeHo baparbe, 00HOCHO 0asu pabomHUKOmM nocmanusa co O
< bapa crnopeod npasusnama Ha spuwieHe Ha rnpogecujama.”

e : y o S i
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Example criminal sanction

Sentence of 10 months in jail — suspended for two years

Death of a mother after the bird of twins — C sectio
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Regress rules

* 6 months from the day the damages were compensated on behalf the
Healthcare institution
- Only in cases of intention or gross negligence

-In cases of ordinary negligence (when the standard
professmnal is breached this possibility is not provided)

With the support of the
Erasmus+ Programme
of the European Union



From the court practice

* “cydom KoHCmMmupa Oeka 3a Oa dogde 00 rnpumeHa Ha osue 00pedbu
nompebHo e myxumesnom ja O0a OOKaxe Hamepa Uuau KpajHo
HeeHUMAaHUe Ha CMpaHamMa HAG MyX¥eHama KAaKO yCs08 30 MNpumeHa Ha
odpedbama. J[leHec myx»umesom CO Humy eOeH 00 [pusaoxeHume
IUCMeH 00Ka3U He 20 00KaXa rnocmoemo Ha Hamepama unau KpajHocm
HesHUMaHUe Kaj myxceHama, 0OHOCHO 0eKa 00 He208a CmMpaHa e so0eHa
lOCManka 3a ymeoysare HAa HAaMepa UuaAu KPajHO HesHUMAHUEe 3¢
cmopyeare Ha Wmema, Koja myxcumenKama My ja rpe3sukana. E
KOHKpemHuom cay4aj suoHo 00 npecydama K.6p.339/09 Ha OC bumo
ymepoeHo Oexka Oenomo e CMmopeHoO 00 HebpexcHocm, a Kpaj
| HesHUMGaHUe U Hamepa KAKO MoMmexoK cmerneH Ha 8UHAd He MO
|| Apecymupa uau npeornocmasysd, 00HOCHO My*Umesom He 20 G
HUmy eodeH rnucmeH 00Ka3, UAKO crioped oOpedbume Ha 4
), mosapom Ha OOKAMy8aremo HA MNocmoeHemo Ham

[~y
O { BHL je mpeba 0a ce OoKaxysa, a mosapom f

3o\l
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Confusion regarding the interpretation of
vicarious liability in the court practice

* “[Nloaeajku 00 yneH 157 cmas 1 00 3akoHOM 3a obausayuoHUMe 00HOCU,
CO 021e0 Ha moa wmo ce pabomu 3a npogecuoHasHa 002080pPHOCM 80
gpweremo Ha pabomume, crioped mucnersemo Ha BpxosHuom cyo Ha
Penybauka MakeOoHuUja 80 KOHKpemHuo8 cnayyaj He mpeba o0a
ymepoysa B8uHAd Kaj pabomHukom 3a O0a Mox3e O0a 002084
pabomoodaseyom, myky mpeba 0a ce ymapoysa camo 0aau pabomH
fipu spweremo Ha pabomama nocmanyeasn 80 0adeHume OKOJk

&) OHOKG Kako wmo mpebasno m.e. dasau 20 roceemyeads OHA 6H

W\ wmo ce bapa crioped npasunama HaA sepueHemo Ha maa fpe

L moa He camo crioped npasusama Ha pabomoodaseuom, my
SHAWMmume HOpPMU KOU ce 3aCHO8AOM HA Mmeopujama,

eume HopmMamusu. Toeapom HG B80K8OMO 00OKQ)

pC 0 pabomodasayom 0OHOCHO HA ceaa I

T
I
| ]
|
!
i
2R AN ARNTS ERIAERE ADENT DRACTIC :
I EU E-HEALTH LAW AND NORT RRENT PRACTICE TO IMPLEMEN

- ACEDC A FIR( C

gl $ o # L0 y rr
B B T el B e S A NP e g
R Dy o e S P N P X TN T AT AT LA o o= tn

e e With the support of the
&

Erasmus+ Programme
of the European Union




From the Supreme Court’s decision

“cnoped 080j cy0 a KAKO WMo ce yKaxcyea u 80 pesu3ujama 0080/HO
e 0a ce ymepou 0eKa 0OKMopom Koj ja rnopazas He nocmanus co OHC
BHUMAHUE Koe ce bapa croped npasuaama HA 8puwere Ha mc
fApogecuja U moa He camo crioped rnpasusama Ha pabomooase
~ _MYKy U crnopeo onwmume Ha8oou Kou ce 3acHO8aam Ha meopt
|\ UcKycmeama u opyaume Hopmamusu. “
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Plaintiffs

» The plaintiff in the cases of healthcare liability is the patient himself. But in cases of patient’s death
or severe disability, the plaintiff can also be a member or members of the family (the spouse, the
children and the parents of the patient). According to the Macedonian tort law, certain fami
members have the right to fair monetary compensation and the court can determine the righ
these persons to monetary compensation (under Article 190 od ZOO).

» The cycle of these family members is determined by the law and is consisted of the sp
o chlldren and the parents of the patient.

~« Also the cycle Is consisted of the brothers and sisters of the patient, the grandg
granc hildren of the patient, as well as the extramarital partner of the patien
- at between these persons and the deceased/ injured person there

..
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Court practice — similar cases of retinopathy
in premature infants

2010-2013 2012 - 2013

l.violation of personal rights < 1.Around 227.000 EUR
affecting the physical and mental , 5 A ound 49.000 EUR for cactl
health the parents

1\ Around 36.000 EUR for the damaged
JE\e person

motional pain due to severe
O y of a close person

00 EUR for each of the
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Medical malpractice

» malpractice should be considered to be failure to comply with accepted standards of medical practice due to
lack of required duty of care

« Nowadays, there is no doubt that the legal nature of the term medical error is not primarily legal, but withi
the civil liability of the physician it acquires a nature of civil delict and together with the presents of dama
and fault/or no matter if fault exists, it results in medical malpractice liability.

In theory the liability of the physician is always based on the fault of the doctor, and fault liability r
In every case, regardless of whether it is contractual or tortuous liability

o I
N
J
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Burden of proof

Intention and gross negligence Ordinary negligence
* The plaintiff has to prove that * The defendant has the burden
the defendant caused the proof that the standard of
 damage intentionally or with was met in the specific ca
S \@ gross negligence compliance with the
= rules of the medical g
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Comparative views

* In Croatian court practice, a decision by the Constitutional Court of the Republic
of Croatia states: "The hospital is liable for medical malpractice based on the
principle of presumed fault, which means that the hospital must prove that t
employee acted in accordance with the rules of the medical profession and that
damage did not occur because of the negligence of the physician performi

. operation ... The first-instance court incorrectly states that the liabilit

. medical institution for a medical malpractice is decided on the be

principle of proven fault. "
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Strict liability

* In the early case-law of the Yugoslav courts there were court decisions in which medical activity
was treated as a dangerous activity and the rules of strict liability were applied to cases of
physicians’ liability. This practice was interrupted by decisions of the Federal Court of Yugoslavi
and the supreme courts of the republics and provinces.(Radisi¢, Odgovornost zbog Stete 1zazve
lekarskom greskom u lecenju I U obavesStavanju pacijenta, 2007, crp. 90) One of those deci
was made by the Supreme Court of Serbia and it states: "A medical institution that pe
medical interventions can only be held laible for the consequences of interventions that re

. the unprofessional and careless or improper treatment performed by its employe

. consequences that may be attributed to the fault of doctors and other medical per
| Ich were not in accordance with the rules of medical science. "
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nowadays

Interpretation on strict liability by the court practice?
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Our views

« \We consider that our law provides a legal possibility to apply both grounds of
liability. According to Macedonian law strict liability is not regulated by the
principle of numerous clauses, but as liability arising from a dangerous object, that
IS, carrying out a dangerous activity. One of the characteristics of this type
liability is the assumption of causality i.e. the damage arising from an ok
. _movable or immovable, whose position, use, feature or its very existence [
. an increased risk of harm to the environment (dangerous object) or acti
~can be considered to present an increased risk of harm to the :
ardous activity), I1s assumed to originate from that object or é
roved that the cause of the damage lies in the plaintiff F

_ ccurred due to force majeure _—
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Court practice — differing decisions

Applied strict liability

» "When it is established that the cause of bodily
harm to a juvenile plaintiff is the compulsory
vaccine that the victim received at the health
center, and the control is carried out by the

- Ministry of Health, solidarity liability for non-

.~ pecuniary damage incurred under the principle of

. strict liability exists in the person who applied the

va 'ne"and in the person who controls the

a3
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Non-applied strict liability
« the Ministry of Health "... as a body that provide
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centralized supply of all vaccines in accorda
with the mandatory and continuous immuni
calendar and as a body that overse
procurement and supply of vaccine heal
and control over the legality and exp
work of the health organizations
vaccination process itself, had
the case."
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Increased level of danger

» There are medical, surgical or gynecological procedures that may cause harm to the health service user during
regular medical procedures only because of their medical nature and procedure that may be threat for the life
or the health of the people to whom they applied

» An activity is considered to be increased danger only if by its regular course, by its very technical natu
the manner in which it can be performed, it is endangering human health or property, so the enda
itself requires increased standard of from the person performing the activity
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Damages (cnpaBegnms napmyieH HaaoMecCT

Bua Ha wTeTa MU3HOCK Ha wiTeTa

MpeTpneH pusnuku 6on 250.000 geHapu (13unjagm espa)
MpeTpneH cTpas

MpeTpneHu aywieBHM 6OAKM NOpaAM HamaNeHa ONLUTA }KMBOTHA aKTUBHOCT 300.000

[yweseH 601 nopagu HarpaeHocT 600.000

250.000

¥ HemaTtepujanHa wreTa 3a npeTpneH AyweseH 601 nopagm cMpT Ha 61MCKO anue 4.000.000 aeHapw (65 nnjagu espa)

2.200.000 aeHapu 3a owwTeTeHaTa (35.772 EYP)
14.500.000 geHapwu (235.777 EYP)

rnospefa Ha INYHWUTE Npasa No Te/NeCHO U AyLIEBHO 34pasje

Mo 500.000 geHapu 3a poautenute (8130 EYP)
Mo 3.000.000 3a poautenute (48.780 EYP)

JyweBHa 60/1Ka Nnopaan TpaeH MHBAANAMUTET Ha 6ANCKO nue

G
O
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