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LEGAL PROTECTION OF INTELLECTUAL PROPERTY RIGHTS IN
DEVELOPING COUNTRIES - CASE STUDY - REPUBLIC OF
MACEDONIA

Biljana Conevska and Nada Doneva

Goce Delcev University, Republic of Macedonia

This paper aims to present the legal protection of intellectual property rights emphasizing the industrial
property rights provided in national legislations in developing countries, taking Republic of Macedonia,
a representative of these countries, as an example. The paper also makes a comparison of the measures
of protection offered by the developed countries legislations and of those in developing countries,
through the example of the Republic of Macedonia. The protection and realization of industrial property
rights should contribute to the promotion of technological innovation and dissemination of technology,
to the mutual benefit of producers and consumers, as well as to the overall development of the country.
The paper presents a brief overview of the role of agents in the system of protection of intellectual
property rights as an important link, i.e. part of the chain that provides the protection and for this
purpose we used secondary research (desk research). This research is made with data obtained from the
relevant literature in this area, business and government sources, including court reports, government
strategies and reports of other state agencies as part of the chain of protection of intellectual property
rights. Throughout the research, we use the method of analysis, synthesis and comparison of systems of
protection offered by developing and developed countries.

Keywords: Intellectual property rights, Legal protection, Measures of protection, Developing countries.

Introduction

This paper presents a literature review and consideration of the legal mechanisms through which the
protection of the intellectual property rights is enabled in developing countries. This protection involves
measures to prevent violence, preventing of possible damages and it allows compensation for damage.
Legal protection in the legal system of R. Macedonia as well as in other countries of the Western Balkans,
being developing countries, is established in such a manner that it is divided into civil - legal, criminal -
legal and administrative - legal protection. This points to the concomitant legal protection of various types
instigated by a violation of a right, both by the state authorities and by the courts.

Civil - Legal Protection

Let us first look at civil - legal protection that is provided in the Republic of Macedonia. According to the
applicable regulations of the Republic of Macedonia, the person who shall violate any right established by

115



116 Legal Protection of Intellectual Property Rights in Developing Countries ...

law, is liable for damages under general rules for compensation (pecuniary and non-pecuniary damage) in
accordance with the Law on Obligations. The request for compensation may be filed together or after the
request for establishing a violation of law. Any wunauthorized use, disposal, restriction, imitation,
association, harassment of rights which is contrary to the provisions of the Law on Industrial Property
shall be considered as infringement of patent, industrial design, trademark, topography of integrated
circuit, designation of origin and geographical indication of the product.'

Beside compensation a person whose rights have been violated, in a lawsuit may request the court to
order the person who violated his/her rights:

1. To refrain from further violations

2. To seize and destroy products manufactured or marketed that infringe the rights

3. To require the submission of documents and information from the person who has violated the
right and

4. To announce the verdict determining the violation in the public media at the expense of the
defendant.

In this part of the protection, the legislation of the Republic of Macedonia, as well as the laws of the
neighboring Balkan countries that have a similar solution on this issue, is largely on a level or harmonized
with the countries of the European Union, i.e. the developed countries.

What occurs as a problem in the Republic of Macedonia, serving as an example in other developing
countries as well, is the absence and lack of judicial practice and consistent application of sanctions in
case of violation of intellectual property. This can be seen from the data obtained that say that the courts
in the Republic of Macedonia in 2013 acted only in about 24 cases of infringement of intellectual
property. This shows that the number of completed cases or procedures in cases of infringement of
intellectual property does not correspond to the factual situation of violations, while the penalties that
were brought are usually very low and do not correspond to the preventive purpose. What is detected as a
problem is the non-existence of a separate system of monitoring of such cases, as well as the lack of
specialization of judges in this area, which is one of the conditions for ensuring efficiency and
effectiveness of the procedures. Another problem occurring in developing countries, considered on the
example of the Republic of Macedonia, is the difficulty to access data from courts that do not make a
statistical classification of processed cases and do not divide the processed cases into respective areas. For
that reason researchers are faced with difficulties in getting relevant data, locating problems and creating
strategies to improve the situation. The absence of judicial practice contributes to high levels of piracy
and counterfeiting which, in developing countries including the Republic of Macedonia, is around 60%,
in contrast to the developed countries and the EU countries where piracy and counterfeiting is
approximately 30%.

However, in the past few years a positive trend in these figures can be noticed as a result of greater
accessibility of information and of raising population’s awareness about the importance of intellectual
property rights. In terms of raising awareness among the population about the importance of intellectual
property rights, the Government of the Republic of Macedonia (taken in this paper as a case study) in the
last 2-3 years strongly supports the implementation of the adopted Strategy for Intellectual Property of
R.M., which was adopted in 2009.> One of the measures taken by the state is the opening of internet
portals through the Ministry of Education, which will facilitate the creation of a system for the
development and implementation of an information system to record the innovative achievements of
researchers and innovators in the state, thus achieving the main purpose - developing awareness of the
importance of intellectual property.

'Law on Industrial Property. Official Gazette of Republic of Macedonia, no. 21/09, 24/11.
? Intellectual Property Strategy of the Republic of Macedonia. Skopje, R. Macedonia, 2009.
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Criminal - Legal Protection

Considering the fact that the forms of legal protection of industrial property rights are not mutually
exclusive on the occasion of violation of law, apart from civil - legal protection criminal - legal measures
and resources to responsible parties may be applied, if a violation is found of some of the intellectual
property rights. In order to get closer to the laws of modern states which within themselves incorporate
well thought out and implemented provisions for the protection of intellectual property rights, criminal
legislation of the Republic of Macedonia does not miss monitoring of such national legislation and it
protects rights against violation in several articles of the Criminal Code of R. Macedonia.” The industrial
property rights defined in accordance with the Law on Industrial Property are regulated in the Criminal
Code of RM with several provisions of the law - "Crimes against public finances, payment and
commerce." The use and trade of these rights is protected in Articles 285 and 286 of the Criminal Code of
the Republic of Macedonia.

Article 285 of the Criminal Code, incorporated in the text as "infringement of industrial property and
unauthorized use of someone else’s company" is formulated through several paragraphs and provides for
three types of offenses.” The first type of offense is the infringement of another's protected trademark,
protected industrial design, protected designation of origin and geographical indications in a way that he
who, contrary to regulations on industrial property, with the intent to deceive the buyers or users of
services violates another’s protected trademark, protected industrial design, protected designation of
origin and geographical indications, shall be punished with imprisonment of at least three years. The
second type of offense is unauthorized manufacture, placing on the market, importing, exporting, offering
for sale or storage of products that are subject to the protection of industrial property rights, so he who,
with the intent to deceive buyers, makes this offense in its form the law shall be punished with the same
sentence as the first form of the act. The last form of the offense governed by the provisions of paragraph
3 of the same article - unauthorized use of another company or unauthorized entry into another company’s
insignia of industrial property rights, is punishable by fine or imprisonment up to three years, as one of
the forms of unfair competition. Subject to the criminal offense under Article 286 of the Criminal Code is
the right of authorship of patent, protected topography of integrated circuit (IC) or intellectual property
(copyright) of software, which in technical terms or technological terms means creations with applicative
value in the economy and in other social spheres.” Namely, based in the provision of Article 286 -
"violation of registered or protected invention and topography of integrated circuits", this offense is
manifested in two forms. The first form of the offense of committing an act is unauthorized filing a patent
application or a false indication or indications in the application of the inventor, or making available to
the public the essence of the invention before it is published in the manner prescribed by law, so that he
who intends to damage another person or obtain other unlawful property gain makes the offense, shall be
punished by a fine or imprisonment up to three years.” The second form of the offense, regulated in
paragraph 2, is the action of committing concerning unauthorized manufacture, placing on the market,
importing, exporting, offering for sale, storage or use of a product or process that is subject to protection
by patent or unauthorized use, reproduction, importing, exporting or distributing of protected topography
of integrated circuit or software. For the existence of this type it is necessary that there is intent to damage
another person or to gain unlawful proceeds. For this offense also the law provides a penalty equal to the

3 Criminal Code. Official Gazette of Republic of Macedonia, no. 37/96, 80/99, 4/02, 43/03, 19/04, 81/05, 60/06,
73/06, 87/07, 7/08, 139/08, 114/09, 51/11, 135/11, 185/11, 142/2012,166/12, 55/13, 82/13, 14/14, 27/14, 28/14.

* ibid

> ibid

STupancheski, Nikola. ,,Criminal liability of entities with special attention to the crimes of article 157 of the
Criminal Code of the Republic of Macedonia (Violation of copyright and related rights) and article 286 of the
Criminal Code of the Republic of Macedonia (Unauthorized use of another’s invention or software)®, in Copyright
and related rights - domestic and international theory and practice. Skopje: Faculty of Law ,lustinianus Primus®,
2007, p. 545.
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one that sanctions the enforcement agent of the first form of the offense grounded in the provisions of
Article 286.

A novelty in the Criminal Code of the Republic of Macedonia of 2004 is a direct intervention in the
provisions of Article 285 and Article 286, under which the offense, if committed by a legal person, shall
be punished with a fine, which is a legislative move that highlights and reinforces criminal - legal
protection of inventions, i.e. the totality of industrial property rights, and in these terms is also the
expanding of the circle of perpetrators of the aforesaid offenses. The legal possibility of applying the
institution of criminal liability of legal persons for offenses "infringement of industrial property rights and
unauthorized use of another firm" (Art. 285 of the Criminal Code of the Republic of Macedonia) and
"violation of registered or protected invention and topography of integrated circuits" (Art. 286 of the
Criminal Code of the Republic of Macedonia), increases the weight and seriousness of the offense if it is
committed by a company or firm, which derives from the fact that their illegal activity is characterized by
a high degree of organization, premeditation and simultaneously represents an attack on another object of
protection - fair competition. As a comparative study penal codes of neighboring developing countries of
the Western Balkans were analyzed, and it was found that for such offenses the same or similar penalties
are provided consisting of monetary fines or imprisonment.’

Administrative - Legal Protection

Administrative - legal protection is manifested through surveillance and criminal proceedings. Such
protection of intellectual property rights in the Republic of Macedonia is in accordance with the
provisions of TRIPS and the EU Directive on enforcement of intellectual property rights.® This in turn
means that in this respect the legislation of the Republic of Macedonia is harmonized with the EU. In R.
Macedonia the authorities that supervise the implementation of the Law on Industrial Property are the
State Market Inspectorate, Customs Administration, Ministry of Interior and the Public Prosecutor. When
exercising supervision, if there is reasonable suspicion of an offense, authorized inspectors can seize
copies of works or objects or funds used or allocated for the felony or misdemeanor as an interim
measure, for which they shall issue a certificate with an accurate description and quantity of the seized
items. They can also impose a temporary ban on performing business activity, and they can bring
misdemeanor proceedings. This way the repetition of offenses relating to intellectual property is actually
prevented.

Administrative capacity to coordinate the activities covered by misdemeanor and criminal
proceedings has been strengthened with the establishment of the Coordinating Body for Industrial
Property (CBIP) of the Government. Such a coordinating body coordinates field activities of the Mol, the
State Market Inspectorate and the Public Revenue, and the destruction of confiscated goods. Furthermore,
in collaboration with government and NGOs, and international organizations such as OSCE, CBIP
organizes educational workshops and roundtables on various aspects of the protection of intellectual
property.

To illustrate the scope of activities, here follows the data for 2012 °:

28 coordinated actions conducted across citie;

151 involved legal entities ;

3 involved individuals;

54 criminal charges brought by the Ministry of Interior;
9 misdemeanor charges filed by SMI;

’Criminal Code of the Republic of Serbia. Official Gazette of RS, no. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013; Criminal Code of the Republic of Montenegro. Official Gazette, no. 70/2003;
Croatian Criminal Code. Official Gazette, no. 125/11, 144/12.

¥Dabovik - Anastasovska, Jadranka, and Valentin Pepeljugoski. Intellectual property right. Skopje: Faculty of Law
,.Justinianus Primus*, 2008.

? http://www.ippo.gov.mk
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e §issued payment orders for the payment of fines by SMI;
e 8 trainings conducted by SMI;
e 5 payment orders for the payment of fines for misdemeanor by the Ministry of Culture.

The following were confiscated:

e 359 cases that violated copyright and related rights:
84 computers for unlicensed software
221 receivers
3 cards for decoding
50 books
— 1 computer for illegal copying of books
e 839 cases that violated the rights of industrial property.

CBIP also organizes the destruction of confiscated goods seized in coordinated actions by authorized
persons in charge of relevant departments, for which valid and enforceable misdemeanor and criminal
decisions were made by competent courts. Typically, pirated items (CD / DVD), alcohol and cigarettes
are destroyed.

Hence it follows that R. Macedonia as a representative of developing countries treated in this paper,
records a positive trend of strengthening preventive action by competent authorities if there is violation of
intellectual property. There has been an increase in the overall implementation of legislation for the
protection of the rights and for sanctioning the providers of such acts. However, what is still missing in
the Republic of Macedonia, and by its example to other developing countries likewise, is the lack and
non-realization of the administrative and technical requirements for the implementation of prevention and
sanction to the very end, such as: deciding on rules and procedures, institutional investment in IT systems,
vehicles for transporting seized goods, establishment of separate organizational units that would deal with
these issues etc.

Finally we would like to mention the State Institute for the Protection of Industrial Property, which is
actually a registrar in which the recognition and registration of industrial property rights is recorded. The
State Office of Industrial Property is responsible for activities related to the acquisition and protection of
intellectual property. The procedure for the protection of industrial property rights is a specific
administrative procedure that requires special knowledge of the area and interested persons may engage
agents in the proceedings. In R. Macedonia the Law on Industrial Property distinguishes between
domestic and foreign legal entities. Namely, in the proceedings before the Office and the state
administration, foreign legal entities and individuals realize their rights through a representative who is a
domestic legal entity or an individual registered for advocacy in the field of industrial property. Domestic
parties can exercise their rights in person or through a legal representative, but they may also engage a
representative from industrial property. This stems from the Paris Convention for the Protection of
Industrial Property. For that purpose, in accordance with the Law and Regulations, the Office organizes
an exam for agents to protect industrial property rights, which are further authorized to make entries into
the Office. R. Macedonia is a signatory of the Patent Cooperation Treaty and the so-called Extension to
European Patent, so the protection of patent rights as one of the intellectual properties can be obtained
by:'® 1. Patent application to the Office for the Protection of Industrial Property (SIPO) of the Republic of
Macedonia. 2. By way of an international patent application to the global organization for protection of
Industrial Property (WIPO). 3. Application to the European Patent Organisation (EPO). In the same way
the procedure for registration of industrial property rights and development is regulated in neighboring
countries such as Serbia, Montenegro, Bosnia and Herzegovina and Croatia as a new member of the EU.
Realizing the situation statistically according to the scope of the applications for industrial design,
trademark and patent we came to the following data available at the State Office of Industrial Property:

The scope of patent applications from domestic and foreign persons, as well as the number of
resolved applications is illustrated by the following statistics taken from SIPO for the period 2009-2013:

19ibid
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Table 1.

Year Domestic Foreign Total Registered
2009 150 378 528 524

2010 34 406 440 328

2011 39 383 422 334

2012 27 337 364 406

2013 37 368 405 392

Sum 487 3456 3943 3027

Despite the undeniable fluctuations in the dynamics of patent applications a continuous stream of
both domestic claimants and of interest of foreign companies is evident, which creates a significant
number of decisions. For the same period, the reported statistics for applied trademarks to SIPO is as

follows:

Table 2.
Year Domestic Foreign Total Registered
2009 618 637 1255 979
2010 1276 690 1966 1822
2011 898 398 1296 1433
2012 944 537 1481 783
2013 917 474 1391 1616
Sum 6516 5215 11731 9378

Applications for industrial design to SIPO:

Table 3.
Year Domestic Foreign Total Registered
2009 39 992 1031 1016
2010 21 1033 1054 1064
2011 28 746 774 759
2012 25 735 760 746
2013 45 742 803 758
Sum 278 6242 6490 7154

From the analyzed data we can conclude that from year to year there is a difference in the interest of
domestic and foreign entities for the protection of intellectual property, and all this comes from the
improvement of the business climate in the country and from taking concrete steps to improve it.

Conclusion

This paper aims to show what the legal protection of intellectual property in developing countries is like
through the example of the Republic of Macedonia. The overall research leads to the conclusion that the
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legislation of the Republic of Macedonia and the other developing countries of the Balkans is largely
harmonized with that of the European Union. Our country has ratified most international treaties in the
field of intellectual property, such as TRIPS agreements, the Hague Agreement Concerning the
International Registration of samples and models, Locarno Treaty, the Protocol Relating to the Madrid
Agreement Concerning the International Registration of Marks, the Paris Convention for the Protection of
Industrial Property, Patent Cooperation Treaty, GAAT and others. Developing countries analyzed through
the example of Macedonia have realized in recent years that maintaining competitiveness is a key factor
in the development of the state. In this respect, a positive trend of declining of the large percentage of
piracy and counterfeiting has been observed as a result of better access to information and raising
awareness of the importance of intellectual property. Furthermore, what appears as a benefit in
developing countries are the measures taken to strengthen the institutional and administrative capacity of
the country working on this issue, and the most important thing is the beginning of organizing public
debates, workshops, and support centers for local innovators; by means of these measures the developing
countries are trying to cope with counterfeiters.
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