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UDC 343. 132: 341. 231 (4-672EY)

Associate Professor lvica JOSIFOVIC, PhD#*
Associate Professor Igor KAMBOVSKI, PhD#

THE EUROPEAN ARREST WARRANT AND THE NON-
EXECUTION GROUNDS: CASE STUDIES

Abstract : In the past years, the number of preliminary
ruling references regarding EU’s criminal law measures
significantly increased. It is not a surprise and it could be
- explained by the fact that the competences of the Court
of Justice of the European Union (CJEU) since
November 2014 to decide on preliminary ruling
references on EU’s criminal law is no longer a subject of
previous acceptance by member-states. In principle, all
national courts are now free to refer to the CJEU and to
receive a clarification of the meaning and validity of
criminal law measures on EU level.

Most of the references delivered to the CJEU by national
courts refer to the Framework Decision on European
Arrest Warrant (FDEAW), which replaced the classical
extradition system with simplified procedure oriented
towards acceleration of the surrender of the accused or
convicted person from one to another member-state,
according the mutual recognition principle. The basic of
the FDEAW system is simple: The European Arrest
Warrant (EAW) issued by one member-state must be
executed in another member-state, unless the FDEAW
request or allows non-execution.

But, the FDEAW also provides grounds for
non-execution of EAW, and that is central in this paper. The paper elaborates the
non-execution grounds through review of several case studies. The aim is to
illustrate the reasoning of national authorities regarding their decision-making in
execution of EAW, as well as the analysis of the role and judgments of the CJEU

# Faculty of Law, University of Goce Delcev — Stip / ivica.josifovik@ugd.edu.mk
# Faculty of Law, University of Goce Delcev — Stip/igor.kambovski@ugd.edu.mk
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when national courts refer in preliminary ruling procedure on the interpretation of
the EU law and applicable rules of the FDEAW.

The conclusion addresses the main aspects of CJEU judgments, as well as
protection of fundamental rights and thus gives a view regarding the (hon)execution
of EAW, given that the Court takes into account the severity of the offence and the
severity of the case itself.

Key words: European Arrest Warrant, non-execution, case studies, Court
of Justice

BoBen

Oxn Hej3uHOTO ycBojyBame, POEHA?* e koHTpoBep3Ha, Ouejku H3BPLIYBAHKETO
Ha EHA co momomnr Ha NpHHIUIIOT 32 3a€MHO NPU3HABAKE MOXE Ja € BO KOH(IIUKT CO
(yHIaMEHTaTHUTE TpaBa Ha OOBHHETOTO WJIM OCYACHO JHIE. 3a6MHOTO INPH3HABAHE €
3aCHOBaHO Ha 3aeMHa noBepOa. Ce mpeTnocTaByBa JeKa KPHBHYHHUTE BIACTH HA Jpyra
Jp>KaBa-wICHKAa ce MOBMHYBaaT HA NPaBOTO Ha (ep cyneme M Apyrute (yHIaMEHTATHH
mpaBa. Bo mpakca, kako u Aa e, oBaa IpeTHOCTaBKa He Mopa Aa Ounae BUCTHHHUTA. be3 na
HaBjleryBaMe Bo JeTaiHa aHanu3za Ha POEHA, ce ocBpHyBame caMo Ha TJIaBHHUTE €IEMEHTH
3apajy MoTpeOUTe Ha TPYIOT.

IIpBo, Tekcror Ha POEHA octaBa OpojHM HEOAroBOpeHH mpamiama. OBHE ce
onHecyBaaT mpej ce Ha camuoT nouMm Ha EHA. Kako v HanmoHamHHOT HaJor 3a amnceme,
EHA e oxnyka Ha HaJuIe)XeH CyZ HJIM CYACKO TEJO WIM Ha Hapeaba 3a anceme Ha JIMIE 3a
LIENTUTE 32 CIIPOBEYBambe HA KPUBUYHO TOHEHE WIIM M3BPINYBAmhC HA 3aTBOPCKA Ka3HA MIIH
coo/iBeTHa Kas3Ha.??® VIcToTo Basku M 3a U3BpLIyBameTo Ha EHA??® y HaluoHanHHOT Halor
3a amnceme Ha Koj mopa ga ce 3acHoBa. POEHA mpenBunyBa ,,CyACKH ‘CHCTEM BO KOj
KIIy9HHUTE OJUTyKH C€ HOCaT OJ CYJCKHTE BJIACTH W yJorara Ha BIaJMHUTE WIN W3BPLIHA
OpraH, TaKaHAPEYeHH ,,EHTPAIHM BiacTH® 22/ e orpaHndYeHa Ha HyJemhe Ha
aJIMHHUCTpPATHUBHA M IpPaKTHYHA MOMOII 3a CyACKHUTe BiacTh. OTTyKa, BaXHO € Ja ce
YIBpAM INTO BCYIIHOCT IpeTcTaByBa cyacka BiacT. POEHA 6apa npskaBuTe-wieHKH Oa
YTBpJIaT KOja CyJcKa BiacT ke Oujle HajulexHa aa uznane mim uspiu EHA,??8 o ne ro
neduHUpa caMHOT TIOMM Ha ,,cyjAcka BiacT®. Bo mpakca, oBa BOAENO KOH pa3iuKud Mery
JpKaBUTE-WICHKH, CO HEKOU OJ] HUB KOM MMaaT yTBPJEHO BJIACTH KOW NOBEKe HM3IriiefaaT
HAIOJIUTUYKH, HAMECTO Ha CYJICKH.

Bropo, 3a 3a0p3yBame Ha IperaBameTO Ha NPUTBOPEHHTE WM OCYJCHHU JIHIA,
POEHA npeaBuayBa ozapeieHu pokoBU. M3BpuiHMTE BilacTd Mopa JAa OJuIydar 3a

224 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and
the surrender procedures between Member States, [2002] OJ L 190/1, as amended by Council
Framework Decision 2009/299/JHA of 26 February 2009 amending Framework Decisions
2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/JHA and 2008/947/JHA, thereby enhancing
the procedural rights of persons and fostering the application of the principle of mutual recognition to
decisions rendered in the absence of the person concerned at the trial, [2009] OJ L 81/24 (FDEAW).
25 Ypen 1, cras 1 oq POEHA.

226 Touka 5 ox IIpeamOynara unu uneHosu 3 u 4 ox POEHA.

227 Yyeq 7 on POEHA.

228 Ypren 6, ctaB 1 u 2 og POEHA.
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U3BPIIYBAKETO BO mepuon on 60 neHa, 2° jofeka BIACTMTE HA JPKABUTE-UICHKH

M3BPIINTEN M M3/IaBad MOpa J1a Ce corjacaT 3a JaTyMOT 3a IpelaBameTo, Koe Mopa Ja ce
cryan He monxomHa ox 10 JeHa OTKako KOHEYHaTa OIUTyKa 3a m3BpmryBame Ha EHA e
nonecena. >’ Ako IIpeJaBambeTO € CIPEYEHO CO ,,0KONHOCTH Haj KOU HE MOXKE 1a BIIMjae
HUTY €IHa JAp)KaBa-4icHKa™, TOTall OpPraHUTE MOpa BEIHAII Jia CE CorjiacaT Ha HOB
natym. 3! Bo Toj ciydaj, IpemaBameTo ke ce chpoBeie Bo pok ox 10 geHa on
YCOTTIaCYBambETO Ha HOBHOT aTyM. AKO OBHE POKOBH MCTEYAT U JIOKOJKY 0apaHOTO JIUIIE U
Haramy e Bo nputBop, POEHA mpomnumyBa neka tpeba na ce ocnoboau. Kako u na e, Bo
MpaKca, OBUE POKOBHU HE CE CEKOTaIll CTPUKTHO MPUAPKYBAHH.

YeTBpTO, CO IEI J1a CE OCUTYpA [IeKa IO TPEeIaBamkeTO 0OBUHETOTO WM OCYJICHO
JUIe HeMa Ja Omme JHIIeHO of ciio0ona 3a MepHoj] HOIOIT Ol OHOj 3a KOj € OCy[eH,
POEHA mpensumyBa fieka IpkaBaTa-wieHKa H3/1aBad MOpa JIa TH OA3eMe BKYITHHOT ITEPHO.
3a KO 3aCerHaTOTO JIMIe OMII0 BO MIPHUTBOP BO JApKaBaTa-wiICHKa W3BPIIUATEI O HEIOCHHOT
nepuoj koj mpeba ma ce oanexu.’® Kako u 1a e, IITO Moxke 1a Ouie pa3bpaHO Kako
,IpUTBOP*“? Jlanmy OBOj KOHLENT IO MOKPHBa CaMO 3aTBOPAETO WM MOXEOW U APYrH
MEpKH KakKo IITO Ce¢, Ha MPUMeEp, TOJIHUIIMCKH Yac WK OOBPCKa 3a PEryjapHO MPHjaByBabe
A0 MOJIMITUCKUTE U KPUBUYHU BJ'IaCTI/I?

OcHOB 3a HEH3BPUIYBam€ — CTY/AMH HA CJIy4aH

POEHA He mponuiiyBa ancojiyTHO 3aMHO Ipu3HaBame. [IpenBuayBsa cepuja Ha
MCIPITHO HABEIEHH 3aI0JDKUTEHNZ> 1 M300pHH OCHOBH 3a HeM3BpIIyBambe.2* [TocneHoTo
BKIIy4yBa, Mel'y IpyroTo, OTCyCTBO Ha 0apaHOTO JIMIIE 32 HETOBOTO CYJCHE BO ApKaBaTa-
YJIeHKa M31aBad (0Ba € Mo3HaTo Kako in absentia), gakTor neka e npikaBjaHUH WM KUATET
Ha Jp>KaBaTa-wiIeHKa U3BPIIUTEN U (PAKTOT JeKa aKTOT 32 KOj € OCYZIeH BO Jp)KaBaTa-uJICHKa
n37aBad HE MPETCTaByBa KPUBHYHO JICJIO CIIOPE IPABOTO HA JAp)KaBaTa-djaeHKa U3BPIINTEI
(TI03HATO KaKo ,,IPaBUIIO HA JBOjHA HHKPUMHUHAIIH]ja )

IMpecyan In absentia

POEHA crunynupa neka W3BPUIHMUTE CYJACKM BJAacTH MOXeE Ja ojdujar
n3BpiryBambe Ha EHA koe e n3gazneHo 3a nenmre 3a W3BPIIYBamke HAa 3aTBOPCKA Ka3HA MU
Hapenda 3a MPUTBOP JOKOJIKY JIMLETO HE C€ M0jaBU JIMYHO Ha CYJCHETO KO€ Pe3yNITHPaIo
co mnpecyna. Kako Tpeba OBOj KOHBENT Ja Ce HMHTEPIPETUPABO CHUTYAllMd BO KOH
3aCeTHATOTO JIMIE € OCY/ICHO BO MPBA MHCTAHIA, HO JOTOJHUTEIHO Oapa MOBTOPHO CylCHE
WIN JKaJlemhe Ha ojrykara? Jlamm KOHIENTOT ce OjHecyBa Ha IIOCTalKara BO IIpBa
WHCTaHIa, Ha ’Kaj0eHaTa MOoCTaIka WK Ha 1BeTe?

29 Ynen 17, ctap 3 on POEHA. OBoj nepuoa on 60 neHa ce IpUMeHYBa Kora GapaHOTO JIIE He ce
coryiacyBa Ha Tpe/aBameTo. JJOKOIKY ce corjiacu, M3BPIIHUOT OpraH OuTydyBa BO pok o 10 meHa.
Unen 17, craB 2 ox POEHA.

230 Ypen 23, ctaB 1 u 2 om POEHA.

1 Ypen 23, cras 3 oq POEHA.

232 Ypen 26, ctas 1 oq POEHA.

233 OBHe OCHOBH, HAKPATKO, CE OJIHECYBAAT Ha: 1) JieNa OKPUEHH CO aMHECTHja; 2) JIUIa KOH CITyXkKaT
WM BeKe OTCIY)KWIE Ka3Ha 3a MCTOTO JIENO0; U 3) JHIa KOW HEe MOXe Ja OMIaT KPUBUYIHO OATOBOPHH
Topaay HUBHATA Bo3pacT (MamnoneTtHu). Unen 3 oq POEHA.

24 Honoxautenno, POEHA npensumyBa aeka U3BpUIYBAamETO MOXKE Aa OHIE MpeAMET Ha OApEICHH
ycnou. Unen 5 on POEHA.
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CIIEY 6wn coodeH €O BakBH Mpamama BO ciydajor Tupikas. Cymor Ha
Awmctepnam Omin 3ampamas ga ro mBpum EHA m3mamen 3a JIuTBaHCKH IpikaBjaHHH, KOj
OWJ OCyJIeH Ha 3aTBOPCKa Ka3Ha O]l eHa ToJuHa 1 YeThpHu Mecei ox Cyznot Bo JluTBanwmja.
JIvuero JMYHO ce TMOjaBWIIO Ha CYJCHETO BO IIpBa MHcTaHma, Ho EHA He oTkpu neka
HCTOTO BaXKeJI0 W 3a jkanOeHata mocranka. Jlokonky POEHA ce npumenyBa camo Ha
IocTankaTra Bo npBa mHcranua, CyaoT Ha AMcrepiaM O HaIIoJ JeKa HeMa JIpyr u3bop
TYKy Jla TO OBJIaCTH IIPEAaBamkeTO Ha JIMIETo Ha BiactutTe Bo JlurBanuja. Kako m na e,
nokonky POEHA, wncro Taka, ce mpuMeHyBa M BO KOHTEKCT Ha »aj0OeHaTa IOCTarka,
XO0JaH/ICKUOT cyll, cnopea X0IaHACKOTO IpaBo, He OM OMJI OBJIACTEH 32 TAKBO HEIITO.

CIIEY npsxen mexa KOHIIETITOT Ha ,,CyACHE KOe pe3ylTHupa Bo mpecyaa‘“ Mopa na
6une pa3dpaHO Kako ,,JIOCTANKa Koja AOBeNa 10 CyAcKa OJUTyKa Koja KOHEYHO IO OCyauua‘
6apanoto muue.?® CIIEY ja uurtupa cynckara npakca Ha ECUII ox koja cnenu aexa (1)
MOMMOT ,,0CyJa" HCTOBPEMEHO CE OJJHECYBa Ha IPOINIACYBAake Ha KPUBHLA U H3PEKYBarbe
Ha Ka3Ha WM Jpyra Mepka Koja BKIyuyBa JHUIIyBame oJ cl10601a,’% neka (2) norpebara 3a
(ep cyneme, UCTO Taka, ce NPUMeHyBa U Ha »anbenarta mocranka®’ u gexa (3) osue
Oapama HE Ce aBTOMATCKM MCIOJHETH KOTa 3acerHaTtoTo Juie OWJIOo NPHCYTHO BO
HocTrankara oJ IpBa MHCTaHIa, HO He W BO ’xanbeHaTa nocranka.?®® OrTryka, Kako IITO
yrBpun CIIEY, koHIenTtor Ha ,Cyleme Koe pe3yiaTHpa BO OJJyKa“ ce OJHeCyBa Ha
aj0eHaTa MoCTaIka, 1oJ| yCJIOB IPEIMETHHOT Cy/J] 1a JOHEJ KOHeYHa OJUTyKa 3a BUHATa Ha
3acerHaToTo JIMIE ¥ ]a My HaMEeTHE Ka3Ha, CIIe/IejKHU ja NpoLeHKaTa, (pakTH4Ka U [paBHa, Ha
UHKPHMHHHUPAYKHTE U ocnoboautensu gokasu. CIIEY oGjacHu neka cynckaTa oaiyka e taa
KOja KOHEYHO I'0 3aBpIIyBa NMPEAMETOT CIIOPE OCHOBOT KOj € OTy4yBayKH 3a 3aCErHATOTO
mune. Toa e omyka Koja AMPEKTHO BIIMjae Ha Heropata JIMYHA cOCTOj0a BO MOTJIEA Ha
YIBpIyBamke Ha BUHATA M, KaJe IITO € COOJBETHO, OIPEAYBahe¢ Ha 3aTBOPCKATa Ka3Ha Koja
Tpeba na ce cnpoBene. Criopen Toa, BO kalOeHaTa IOCTAIKa 3aCETHATOTO JIMILE MOpa Ja
Ouzie BO MOXKHOCT II€IOCHO JIa TH Y)KMBa NpaBaTta Ha o0paHa. AKO BO IOCTanKaTa of IpBa
WHCTaHIa, paBaTa Ha oj0paHa He Ouiie 1IEeJOCHO MOYMTYBAHM, TaKBaTa IOBpENa MOXE Ja
ce oTcTpaHu Bo (hasaTa o xanba.?*

Bo cnyuajor Zdziaszek, CIIEY, ru moTeHmmpan 3aKiydoluTe Kou Owuie
usBjieueHu oj ciydajot Tupikas. Bo oBoj ciyuaj, Cymor Bo AMcrepaaM OWiT 3ampaliial jaa
m3Bpin EHA on [Tosncka koj ce onHecyBa Ha ,,KyMyJIaTHBHA Ka3Ha KOja KOMOWHHpA pa3HU
3aTBOPCKH Ka3HHU MPETXOJHO HAMETHATH HajJ 0apaHOTO JIMIIE, a KOM JIOBEle 10 HaMaTyBarbe
Ha BKyNHaTa Ka3Ha. bapaHOTO JMIme He ce IMO0jaBWIO JIMYHO BO IIOCTAamKara Koja
pesyaTupana Bo KyMyJaTHBHA Ka3Ha. Criopea Toa, CyJI0T BO AMCTepaaM UMall notpeba na
3Hae JajH OBHE MOCTalKW OWiIe MOKPUEHH CO KOHIENTOT Ha ,,CYICHE KOe JOBENO JI0
mpecyna“. MiMan nmBoymeme 1Mo oBa Ipamiame Ounejku, cropen IlonckoTo mpaBo, TakBaTta
MIOCTAIlKa HE MOXKE Jia BIMjae HA YTBpAYBale€ Ha BHHATA M Ja BKIyYM caMO Ka3Ha WU
npecy/ia HaMeTHaTa HaJl 3aCerHaTOTO JIUIIE.

235 Court of Justice, Judgment of the Court, Case C-270/17 PPU Openbaar Ministerie v. Tadas
Tupikas, EU: C:2017:628, paragraph 74.

236 |hid., paragraph 78, European Court of Human Rights, Judgment of the Court, Application No.
42750/09, Del Rio Prada v. Spain, Judgment of 21 October 2013, paragraph. 123.

237 |bid., paragraph 79, European Court of Human Rights, Judgment of the Court, Application No.
30749/12, Hokkeling v. Netherlands, Judgment of 14 February 2017, paragraphs 56-58.

238 | bid., paragraph 80.

239 |bid., paragraphs 81-86.
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CIIEY npxen nexa TOCTAanKHTE Omiie TOKPHEHH CO TPETXOIHO HABEICHHOT
KoHuenT coapxad Bo POEHA.? Ja nutupan cynckata npakca Ha ECUII cropen koja
IpaBoTO Ha Qep cylneme ce NPUMEHyBa HEe caMO Ha YTBpAyBame Ha BHHA, TYKy WU Ha
oZlpelyBarbe Ha KasHaTa,?*! mosn ycroB mocrankaTa 3a yTBp/yBam-€¢ Ha €MHCTBEHATA Ka3Ha
»la He e camo (opMaHa U apuUTMETHYKa OIepanija, TYKY U JTUCKPELHCKO OBJIACTYBAarbe
NP OJPeNyBamETO HAa BHCHHATA Ha Ka3HaTa, 0COOCHO 3eMajKu ja BO MPEABUJ MOJ0KOaTa
WM JIMYHOCTa Ha 3aCETHATOTO JIMLE WM OTEXHHUTEHHTE M OJIECHUTEJHH OKOJHOCTH 242
Cremn geka, xako mro apxu CIIEY, meka npecynaTta koja yTBpAyBa KyMyJaTHBHA Ka3Ha,
KakBa IITO € BO CIIy4ajoT, oOpa3ysa ,,CyAeHhe Koe I0Belo a0 mpecyna”. buaejku TakBute
MIOCTAIIKH ja OApenyBaaT €OMHCTBEHATA W KOHEYHA Ka3Ha, 3aCErHATOTO JIMIE Mopa 1a Ouie
BO MOKHOCT €(peKTHBHO JIa TH Y)KHBa CBOUTE IpaBa Ha 0AOpaHa CO IIeJ TOBOJHO J1a BiHjae
Ha omrykara. DakTOT JeKa HOBaTa Ka3Ha MOXKe Ja Oupae nomana Wi Ha IpYyr HauuH
TIOTIOBOJIHA 3a CETHATOTO JIUIE OUIIO HPENEBAHTHO BO OBOj morue. 24

Yuranu 3aenHo, ciaydaure Tupikas u Zdziaszek, nemoHcTpupaar jeka 3a IeuTe
Ha POEHA He3Ha4ajHO € Jainy 3acerHaToTo JIHIE JIMIHO CE MOjaBHIIO HA CYICHETO BO TPBa
uHcTaHna. OHa INTO € OJUIyYyBaukd € JeKa 3aCerHaTOTO IHIe OWIO MPUCYTHO Ha
MOCICTHATE WHCTAHIIM Ha MOCTANKaTa BO Koja Owia yTBpJCHa BHHATA W KpajHATA Ka3Ha.
JIOKOJIKy Ha OBHE J[BE MpaIllaiba Ce MOCTAITyBa BO OJBOCHH MMOCTAIKH, 3aCCTHATOTO JHIE Ou
MOpao aa Ouje MPUCYTHO Ha IBeTe. AKO HU3BPIIHHUOT OPTaH YTBPIH J€Ka OBa HABHCTHHA
Owno ciyyaj, mopa na ro u3spuim EHA. Ako 0BOj opraH 3akiy4d CIPOTHBHO, HE MOXKeE
aBTOMATCKH J]a TO 0f0He M3BpIIyBameTo. [Ipe Toa 1a ro HampaBy, MOpa Ja HOTBPIH Jald
ce IPUMEHJIMBH €lICH OJ1 CKITy4JoluTe Ha in absentia ocHOBHTE 3a HEM3BPLIYBAE.

Hckiryyoun

POEHA crunynmpa Jieka WU3BPIIHUOT OPTaH MOXE Ja OI0HWe W3BPIIyBame Ha
EHA axo GapaHuTe JMIIa HE ce 110jaBaT Ha CyJICEHETO BO NpBa WHCTaHIA, OCBEH, KPATKO, TOa
(1) HaBpemeHO OMJIO JMYHO MOBHUKAHO WM HA JPYr HAuYMH MHOOPMHPAHO 32 AATYMOT U
MECTOTO Ha CyAeHmeTo, (2) Omia 3acTamneHa oJ] IMpaBeH COBETHHK, (3) M3jaBuiIa Jcka HE ja
ocriopyBa ojaiykata wid (4) My € JaJeHO MpaBO Ha MOBTOPHO CYIEHE WK jkanda BO
JpyKaBaTa-ueHKa U3JaBad 110 IIpeJaBambeTo. 4

240 CIIEY, mcTo Taka, MOTBPAM JeKa KOHIENTOT HA ,CyJAeHme KOe pe3yNTHpalo Bo Ipecyna” ce
ONHECYBA M Ha kajnOenara mocranka. CaMuoT (baKT J€Ka npecyaara H3pe€uc€Ha II0 )anda
JOTIOJIHUTEIIHO OMJTa M3MEHETa He MOJKE Jia To cMeHH Toj 3akiy4ok. Court of Justice, Judgment of the
Court, Case C-271/17 PPU Openbaar Ministerie v. Stawomir Andrzej Zdziaszek, EU: C:2017:629,
paragraphs 76-82.

241 |bid., paragraph 87, European Court of Human Rights, Judgment of the Court, Application No.
43095/05, Dementyev v. Russia, Judgment of 28 November 2013, paragraph 23.

242 |bid., paragraph 89, European Court of Human Rights, Judgment of the Court, Application No.
8130/78, Eckle v. Germany, Judgment of 15 July 1982, paragraph 77.

243 |bid., paragraphs 90-92.

24 Ynen 4a on POEHA, kxaxo wto e HamomomHero co Framework Decision 2009/299/JHA on the
application of the principle of mutual recognition to decisions rendered in the absence of the person
concerned at the trial, [2009] OJ L 81/24. Ucknyuonute KoH in absentia ocHOBOT 3a HEM3BpLIyBame
ce uCIpnHA. JpkaBUTe-4IICHKH HEMaaT IPaBo Ja ro 0A0HjaT U3BPUIYBAKBETO BO APYTH CITydad WIIH 110
Apyru OCHOBH, KaKO MITO € HEMOXKHOCTA [1a C€ NMPEUCIIMTA Ipecyaara in absentia Bo Jp’KaBaTa-41JICHKa
nu3jgaBad.
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Bo ciyuajor Dworzecki, CIIEY 6un 3ampamrad fa T0 TOjaCHH MPEIU3HOTO
3HaYCHE Ha MPBUOT OJ] YeTHpHUTE UCKITydoI. Jlnmero, [Toicku apkaBjaHuH KOj IIpecTojyBa
Bo XosaHauja, OWIO OCYIEeHO Ha Ka3Ha 3aTBop In absentia ox crpama ma Iloncku cym.
IMonckure Bractu u3znagoa EHA, Ho HamnexxHoT Xonanacku cyn 3aknydn on EHA nexa
JMLETO He OMJIO JIMYHO moBWKaHO. HamecTo Toa, mokaHaTta Omia mpuMeHa OJ HETOBUOT
neno. OBa Outo Bo corsacHocT co [losckoTo mpaBo, Koe MOTEHIMpa JieKa aKo 0OBUHETOTO
JUIe He € JoMa, NOKaHaTa MOXe Ja ce JOCTaBHM M 10 MOCTap CTaHap Ha HETrOBOTO
JOMakMHCTBO I10]] YCJIOB TOj WJIM Taa Jia ce 00Bp3e Ja ja mpejajie MokaHara Ha OOBHHETHOT.
Kako u na e, XomnaHnckuoT cyx 3abenexai Jeka HE € jacHO JieKa JeJ0TO HaBUCTHHA ja
IIpeaJIo MmoKaHaTa 10 0apaHOTO JIMIIE U IeKa MCTOTO OMIIO CBECEH 3a IaTyMOT M MECTOTO Ha
CYIIEHLTO.

CIIEY mnojacamn nexka POEHA ©Oapa OOBHHETOTO JHIIE 1a € HM3BECTEHO 3a
JAaTyMOT W MECTOTO Ha HETOBOTO CyIEHE 3a a My CE OBO3MOXH e(eKTHBHO na ja
opranmsupa cBojata onxopana. CIIEY mpemo3Ha peka OOBHHETHOT MOXKe na Ouue
HHPOPMHpPAH 332 JATYMOT M MECTOTO Ha HETOBOTO CYICH-¢ MPEKY ,APYrH CPEACTBa™, HO
MOTEHIMPAJT JIeKa Torall Mopa Ja Ouze ,,HeJBOCMHUCIICHO YTBPJACHO  Jeka OOBUHETHOT OHMIT
CBECEH 3a 3aKaXaHoTo cyjeme.>*® TakpaTa rapaHiuja He IOCTOM BO CJIy4ad Kajle MOKaHUTE
ce JajleHH Ha TpeTa CTpaHa Koe ce 00Bp3alo Ja My ja IIpejaje HoKaHaTa Ha 0OBHHETHOT. %

3a W3BPIIHMOT OpraH MO)XKe HeMma ceKoraml Aa Oujae JIECHO Ja yTBpIOM JeKa
0apaHOTO JIMIle HABUCTHHA OWJIO IMYHO MOBUKAHO M HAaBUCTHHA OMJIO CBECHO 3a CYICH-ETO.
CIIEY noreHuupan jaeka M3BPIIHUOT CYACKH opraH mopa na Bkiayun Bo EHA nokas Ha
OCHOB Ha KOj HAIION JeKa 3aceTHATOTO JIMIE HABHCTHHA ja TMPHMIIIO OQUIIHMjaTHATa
nHpOpMaINHja BO OJHOC HAa JaTyMOT M MECTOTO Ha HETOBOTO CYICHE H JIeKa OBOj OpraH
Mopa, Ha Oaparme Ha W3BPIIHHOT OpraH, na obezdenu nomomHutenHd nHpopmarmu. CIIEY
JoJane Aeka U3BPIIHUOT OPTaH € cI000eH Aa ce TMOTIpe Ha OPYTH JOKa3H WM OKOJHOCTH,
BKITyYUTEITHO M OKOJHOCTH 32 KOHM CTaHAJI CBECEH KOTa I'0 COCIYIIyBaJl 3aCETHATOTO JIHIIC.
Ha npumep, Moxe &ia ce 3eMe MNpeABUJ OJHECYBAHETO WIIM CEKOe MaHU(ECTHpame Ha
HEJIOCTaTOK OJ BHUMaHHUE OJI CTpaHa Ha 3acerHaToTo JIMIEe, 0OCOOCHO OHaMy KaJe LITO Ce
[ojaByBa JieKa TOj cakaj Ja ja u3berHe yciayrara Ha HHOOPMAIMUTE apEeCUPAHH JI0 HEro.
Hcro Taka, W3BPIIHUOT CYNCKM OpraH MOXe Ja IO 3eMe BO mpelBui (aKTOT Jexa
HAIMOHAITHOTO NPaBo Ha Jp)KaBaTa-uieHKa u3JaBay — Bo ciydajoB [loncka — Moxe Ja nane
IpaBo 3a Oapame Ha IMOBTOPHO CyIeHe, KajJe ITO — KaKo IITO € BO CIy4ajoB — IOKaHH
MO3Ke JIa Ce JIOCTABaT U JI0 HOBO3PACHH YIEHOBU Ha CEMEjCTBOTO.24’

OBue mocienHu 3abernexyBama mokaxysaar neka CIIEY cepusono ro cdaka
mpaBoTO 3a (ep CyAeme W MPaBOTO Aa ce Omae NMPUCYTEeH Ha Cyaemero. Bo cirydajor
Zdziaszek, oa 6ui0 ¢pazupaHo MOOMIITO U MOOATYYHO: U3BPIIHUOT OPraH ,,He MOXeE Ja
ToJlepupa MNpeKpilyBame Ha (yHaamenTtannute npasa“. 2 Bo wucro Bpeme, CIIEY
WHIUIMpaT JeKa He T03BOJyBa Ha M3BPUIHUOT OpPTaH Ja My Tpeba MHOTY BpeMe. AKO OBOj
opraH He 00e30enuy JOBOJIHO TapaHIMM BO TIOTJIEN Ha MPaBOTO HA OA0paHa, MOXeE Ja

245 Court of Justice, Judgment of the Court, Case C-108/16 PPU Openbaar Ministerie v. Pawel
Dworzecki, EU:C:2016:346, paragraph 32.

246 |bid., paragraph 47.

247 |bid., paragraphs 48-53.

248 Court of Justice, Judgment of the Court, Case C-271/17 PPU ... paragraph 105.
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on6ue uzBpuiyBame Ha POEHA?*, Ho ocTanyBa 06Bp3aH 32 POKOBUTE KOM CE HAMETHATH O/
POEHA 3a m3BpmryBarse Ha EHA. Cito6omHO TpeBeieHo, 0B3 H3TIea Aa HMIUTHINpA eKa
M3BPIIHUOT OpTraH, BO MPHUHIKIT ¥Ma 60 JeHa Ja TPOBEpPH Jald ce TIOYMTyBa IPaBOTO Ha
o/10paHa Ha 0apaHOTO JIHIIE.

Jp:kaBjaHu W )KUTeJIN HA IPKABATA U3BPLIUTEJ

POEHA nenymMHO T0 HamymTH KJIacMYHOTO NpaBWiIO Ha OOWUYHOTO
eKCTPaJUILMOHO IIPaBO KOE CTUIYNIMpa AeKa Ap>KaBUTE HE MOXeE 1a OMIaT NpUHYICHH Aa TH
eKcTpagupaaT cBoute jpxkaBjanu. EHA wMoxe npa ce wusgane 0Oe3 pasiauka Ha
JpKaBjaHCTBOTO Ha 0apaHOTO JIUIIE U MOpa Aa OWJe H3BPIIEHO, UCTO TaKa KOora 3acCerHaTOTO
JIUne € Ap)KaBjaHWH Ha JApjkaBaTa-wICHKa W3BPIIUTEN. [IpKaBUTe-dJIeHKHM HE MOXaT aa
CIpeuar TOHEHE U Cy/IeHhe Ha HUBHUTE I KaBjaHN BO IPYrH ApkaBH-wieHKH. Kako n 1a e,
THE ¥ HaTaMy MMaaT OBJIACTyBama Jia M30erHaT HUBHHUTE JP)KaBjaHM J1a CIIy>KaT 3aTBOPCKa
Ka3Ha WM IPUTBOP BO JAPYTH Ap>KaBH-wiIeHKH. OcoOEHO, H3BPIIYBAmHETO MOXKE 1a ce 0J0ue
aKo ,,0apaHOTO JIMIIE C€ Haora BO, MPECTOjyBa BO WM € JPKaBjaHHH Ha JpiKaBaTa-uJIeHKa
M3BPIIUTEN" U Taa JAprKaBa-djieHKa ,,ce 00BpP3yBa Ha M3BPIIYBamke HA Ka3HATa MM MepKaTa
NPUTBOP® HaMETHAaTa BO Jpykapara-djieHka wu3ppimten. 2*° Ilenta Ha 0OBOj OCHOB Ha
HEM3BPILYBamkE € J]a Ce 3roJieMyBaT IIaHCUTE Ha 0apaHOTO JIMIE 32 HEroBa PEHMHTErpalija
BO OINIITECTBOTO KOTa MpecyAara HaMeTHaTa Bp3 Hero Ke ucreve.

CIIEY 0ux 3ampamiad jaa ro INojaCHM BakBHOT OCHOB 3a (HE)M3BPIIYBamE BO
ciaydajor Poplawski.?®! Bo oBoj ciyuaj, Cynor Bo AMcTepaam Ouil 3ampallaH A3 U3BPLIU
EHA wm3nanen on Iloncku cyx 3a [oncku apskaBjaHUH KOj MPECTOjyBasl BO XOJIAHAH]A.
Cynor mman ABOYMEHE Jall MOXE Ja IO 0J0Me H3BPIIYBAKETO. XOJAHICKHOT 3aKOH
CTHITYyJIMpa A€Ka HE € JIO3BOJICHO INpeJaBame Ha XOJAHACKH APKaBjaHUH WM CTPAHCKH
Jp>KaBjaHWH KOj IOCeIyBa IPECTO] HAa HEONpPEIETICHO BpPEME JOKOJIKY TOoa INPEAaBame €
NIPEABHICHO 3a IeJNTe Ha M3BPIIyBamke Ha 3aTBOPCKa KasHa. Kako u 1a e, onOuBameTo 1a
M3BpLIK criope]] X0JIaHACKOTO HPaBo € MPEeJMET Ha YCIOBEHOCT, IPBO, Jeka XOJaHCKHOT
jaBeH OOBMHHMTEN ,,MMa BOJja™ Ja ja M3BPIIM IpecyJara Ha OCHOB Ha KOHBEHIHUja Mery
XonaHauja ¥ Ip)KaBaTa M3IaBad, BO OBOj ciiyuaj Ilocika, U BTOpPO, /Icka BTOpara ApKaBa
nojiHecyBa Oapame 3a TakoB edpext. Kako u na e, cnopex Ilonckoro npaso, TakBo Oapambe
HEe MOXe Ja ce mojgHece ako OapaHoto ymne e [loscku apkajanuH. OTTyka, Kako MITO
yBuzen Cyzmor Bo AmMcTepiaMm, BO CHTyallMja KakBa INTO € Taa Ha 3acerHATOTO JIMIIE,

249 Ochogor in absentia 3a Hem3BpIIYBame MO MPHPOAA € H360PeH. XOIaHACKOTO 3aKOHOJABCTBO BO
ciyqaute Dworzecki, Tupikas u Zdziaszek crumynmpa neka mpenaBambeTo He € 3a0paHETo aKo
6apaHOTO JHMIE Ce HeMa I[0jaBeHO JHMYHO Ha cyaemero. Co IpyrH 300pOBH, XOIAHICKHOT
3aKOHOZABEl| M3IJefa [eKa ro Ooabpal 3aJo/DKUTEIHHOT OCHOB 3a HEH3BpIIyBame. Bo cBoero
MHCIIeEbe 110 ciiyadaute Tupikas u Zdziaszek, I'enepanHuoT anBokar BoT 3akiydui qeka XoJIaHIcKoTo
3aKOHOJIABCTBO MMILIMIMPA HeNpaBmiHa uMIuieMeHTanuja Ha POEHA Oupejkn He My 3abpaHmi Ha
M3BPIIHUOT OpPraH Jia TH 3eMe BO MpeABU] cutTe peneBeHTHH okonuHocTu. Court of Justice, Opinion of
Advocate General Bot in Case C-271/17 PPU Openbaar Ministerie v. Stawomir Andrzej Zdziaszek,
EU: C:2017:612, paragraphs 104-111; Court of justice, Opinion of Advocate General Bot in Case C-
270/17 PPU Openbaar Ministerie v. Tadas Tupikas, EU: C:2017:609, paragraphs 72-128. CIIEY He ro
HOTBP/IU jaCHO 3aKJIy4OKOT Ha ['eHepanHHOT ajBoKaT y camo Harnacu neka POEHA | He ro cipeuyBa“
M3BPLIHHOT OPTaH O]l 3eMarbe BO MPEABH/] Ha CHTE OKOJIHOCTH.

250 Ypen 4, cras 6 oq POEHA.

251 Court of Justice, Judgment of the Court, Case C-579/15 Openbaar Ministerie v. Daniel Adam
Poptawski, EU:C:2017:503.
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0/I0MBakETO Ha TpeAaBameé MOXKE N1a BOAM KOH CHTyandja Ha Heka3HHBOCT. CyIoT BO
Awmctepnam ce obpatmn nmo CIIEY ma yrBpmm, Bo cymruna, mamu POEHA no3Bomysa
NpUMEHA HA HAIIMOHAJHO IPAaBHIIO CIIOpe] Koe 0I0HMBame Ja ce M3BPIIM 3aTBOPCKAa Ka3zHa
HaMEeTHaTa HaJl Pe3UJCHT OJl CY/ICKH OpTraHH Ha Jpyra JpkaBa-ujeHKa € caMo IpeaMeT Ha
00OBpCcKa crope]; KOM CONCTBEHHTE BJIACTH C€ BOJIHM Jia IO Mpe3eMaT W3BPLIYBAmETO Ha
KazHara.

CIIEY HeraTuBHO OJrOBOpHW Ha OBa Ipalmiame. Y TBPJH JieKa U3BPIIHUOT CYACKU
opraH Mopa Ja MMa OJpe/eHa MapruHa Ha JUCKpelldja BO OJHOC Ha IpUMEHara Ha
N300pHHOT OCHOB 32 HEW3BPIIYBame KAaKO IITO € OHOj IITO CE pas3riieayBa, CO LeN Ja ce
Iafe TeXKWHa Ha MOXKHOCTa 3a 3rojieMyBambe¢ Ha INAHCHTE Ha O0apaHOTO JHIE 3a
PEMHTErpUPAE-E BO OMILTECTBOTO MO MCTEKOT Ha KasHaTa.?>? Kako u na e, CIIEY, ucto Taka,
npxen neka cnopen POEHA cexoe ombuBame nma ce m3Bpmm EHA Gapa BHCTHHCKO
npe3eMame 3a M3BpLIYBaKke HA 3aTBOpcKaTa kasHa. CaMHOT (akT Ineka JpkaBaTa-dyieHKa
W3BPIIUTENl camaTa JSKJIapupa JeKa ¢ BOJHA Jia ja W3BPIUM Ka3HAaTa He ¢ JoBoJiHA. Taa
Jp)KaBa-4wieHKa Mopa Ja HWCIUTa JaJId € BCYIIHOCT MOXKHO Jla CE€ M3BpIIM Ka3zHa BO
COTJIACHOCT CO HEj3MHOTO JIOMAIIIHO MPaBo. AKO OBa ce MOKa)ke HEBO3MOXKHO, Taa Jp)KaBa-
4jieHKka Mopa ja ro u3spu EHA u co Toa na ro mpenane GapaHoTo Jine 10 JApKaBarta-
ujleHKa uznapay.’>

IIpaBuio Ha TBOEH KPUMUHAJINTET

3a 3abp3yBame Ha MpelaBameTo Ha 00BHHETO mim ocyneHo smne, POEHA ro
OMCKHAa TaKaHApPCUCHOTO TIPaBHIO HA JBOCH KPUMHHAIATET KOE IIOCTOM CIOpPEN
KIIACHYHOTO MelyHAapOJHO EKCTPaAULMOHO IIpaBo. 3a cepuja of 32 KpUBUYHM jena, 2>
M3BPIIHUTE OpPTaHW MOpa Ja M03BOJAT TpelaBamke AYpPH M aKO 3aceTHATUTE [eia He
MIPETCTaByBaaT KPUBHYHO JIENIO CIIOpE] HUBHOTO BHATPENIHO mpaBo. Kako u ma e, 3a mpyru
KPUBHUYHHU JIeTia, M3BPIIHIOT OPTaH € OBJACTEH NPBO Ja Bepu(UKyBa AeKa JEI0TO 3a Koe €
usnagen EHA, ucto Taka, IpeTcTaByBa KPHUBHYHO JIEJIO CIIOPE] COICTBEHOTO MPaBoZ® u
JIOKOJIKY He IIPeTCTaByBa MOpa Jia To oJ0ue u3BpuIyBamero Ha EHA %6

Bo cayuajor A, CIIEY 0w 3ampamiad Ja ro MmojacHH OBOj M30OpEH OCHOB 3a
Heu3BpinyBame. Ciydajor ce onHecyBa 3a EHA u3nanen ox Haanexen benrucku opras 3a
npeaaBambe Ha 0apaHOTO JIMIE, OCYJCHO Ha Ka3Ha 3aTBOP OJ 5 TOJMHU U KOE € BO IIPUTBOD
Bo XomaHnwja. Cymot Bo AmcrepnaMm, Kako HAJIJICKEH HM3BPIICH OpraH, MMajl IBOYMCHE
namu Tpeba na ro m3Bpmm EHA. Jlumero Omino ocyneHo Bo benruja 3a HamepeH Haman u
HaHeCyBame IMMOBPEIN HA COMPYXHHK, KAKO W TMOCeAyBambe Ha 3a0paHeTo opyxje. OBme
KpUBUYHU Jella, KOM HE CE BO JIACTAaTa O 32 KPWBHYHH Jeja, MPETCTaByBaaT KPUBUYHHU
nenma u Bo benruja u Bo Xomanauja. Kako u ga e, X0NaHACKOTO MPaBO CTHITYIHpa JIeKa
NIPE/IaBakbeTO € J03BOJEHO CaMO JIOKOJKY 0apaHOTO JIMIIE M3BPLIMIO aKT KOj € Ka3HUB

252 | bid., paragraph 21.

253 |hid., paragraphs 22-23.

254 KpuBMYHHUTE [€a MOpa [a OunaT JeQUHMpAHH CHOpE] 3aKOHOT Ha Jp)KaBaTa-ueHKa U31aBad
Ka3HWMBH CIIOpE]] 3aKOH Ha 3aTBOPCKA Ka3HA WM Hapen0a 3a MPUTBOP OJ HAjMAIKy TPU TOJUHH: WICH
2, craB 2 ogx POEHA.

25 BapameTo 3a [JBOEH KPUMMHANMTET J03BOJyBa Jp)KaBaTa-U3BPIIMTEN Ja TO HAIpaBM
u3BpluIyBambeTo Ha EHA mpenmer Ha yciioB feka KpMBUYHUTE J€la MPETCTaByBaaT KPUBUYHU Jeja
CIIOpE]] COTICTBEHOTO MPAaBO ,,HE3aBUCHO OJ] COCTABHUTE CIEMEHTH MJIA KaKO IITO € OTHIIIAHO",

256 Ypen 4, ctas 1 unTaHo 3aeaHO co unaH 2, ctaB 4 on POEHA.
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CHOpex MpaBOTO Ha JBETEC ApKaBW, Ap)KaBTa HM34aBad MW XOJAHAMjA, CO MaKCHMaslHa
3aTBOpCKa KaszHa o HajManky 12 mecenu. Cropes XOJIaHACKOTO MPaBo, Ka3HATa 33 HOCCHE
3a0paHeTo opyKje € Ka3HHBO caMo co mapmdHa ka3Ha. CyInoT Bo AMCTepAaM To Ipamiai u
CIIEY, namu usBpiryBameto Ha EHA Moxe na Ounme mpenmer Ha OapameTo 3a JABOCH
KPUMMHAIUTET U Ha YCJIOBOT JA€Ka Toa KPUBUYHO JEJI0 € Ka3HHMBO CIOpE] 3aKOHOT Ha
Jp>kaBaTa-uiIeHKa W3BPLIMTEIl CO 3aTBOPCKA Ka3Ha o] HajMaJiKy 12 mMecery.

Bo craBor Ha CIIEY, He mMOCTOM OCHOBAaHO COMHEHHE BO OJHOC HAa TOUHHOT
onroeop.?®” POEHA BocrocTaByBa jieka M3BPLUIHHOT OPraH MOXe Jia 0/I0He M3BPIIYBamke Ha
EHA 3a oapeneHu akTu KOM HE NPETCTaBYBaaT KPUBUYHO JEJIO CIOPE] NMPaBOTO KOE Io
mpuMeHyBa Toj opraH. OBaa omija, Kako M Ja €, HE ce NPONINPYBa HA aKTHTE KOH
HpeTcTaByBaaT KpMBHYHO fe0.2%8 Cnopen Toa, POEHA He ocTaBa IpocTop 3a IIPaBHIIO,
KakKo IITO € XOJIAHACKOTO KO€ INTO C€ pasriielyBa, JeKa IMOKpPaj ABOJHUOT KPUMHUHAIUTET,
notpeOHa e MUHMMaiHa 3aTBopcka kasHa. CIIEY objacHu neka 0Boj 3aKIy4OK € MMOTKPEIeH
co dakrot neka criopen POEHA, xpuBHYHHTE TOHEHA WM M3BPIIYBAlkETO Ha Ka3HHUTE 3a
xou e m3naneH EHA ce cnpoBeneHM BO COTJIACHOCT CO IpaBMiIaTa Ha JAp)KaBaTa-uJeHKa
n3gaBad. POEHA He ro 3ema BO mpeaBHJ HMBOTO Ha Ka3HYBame BO AP)KaBUTE-UJICHKH
U3BPIIUTEIN U OBa, Kako 1mro ¢ yrepaeHo u o CIIEY, npumonecysa 10 00e30enyBame Ha
CI060/IHO JIBUKER-E HA CYJICKMTE OJUTyKHM BO KDMBMYHATA MaTepuja Bo pamMku Ha OCBIT.?%°

CONCLUSION

Since its introduction, the EAW system triggered debate over its lack of
sufficient protection of human rights. At first, the CJEU did not seem particularly
sensitive to the criticism and, as well as EU institutions, seemed to care more
about the effectiveness of the EAW system as a whole. The FDEAW contains
provisions protecting procedural rights and the right to a fair trial, but political
institutions decided that not all fundamental rights violations may justify the non-
execution of EAW. The violation of general commitment to respect other
fundamental rights was not recognized as a separate ground for non-execution.
Moreover, in order to ensure the effective functioning of the entire EAW-system,
the wings of domestic courts were clipped to a certain extent. Provisions of
framework decisions like the FDEAW do not produce direct effect and, as
observed above, such courts were only given conditional access to the CJEU in
the ambit of EU criminal law measures. However, framework decisions do bind
the Member States and this implies an obligation for national courts to interpret,
insofar as is possible, national law in conformity with such decisions.

In a Union that has its own Charter for Fundamental Rights and
expects its institutions and member-states — when implementing the EU law — to
respect the rights set forth in it, this is obviously not unproblematic. As the
objectives for prevention and fight against organized crime and the creation of

257 Court of Justice, Judgment of the Court, Case C 463/15 PPU Openbaar Ministerie v. A, EU:
C:2015:634, para. 21-22.

28 | bid., paragraphs 24-25.

29 | bid., paragraphs 29-30.
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the Area of Freedom, Security and Justice are important, the Treaties require
that these objectives are implemented with the respect of fundamental rights. As
the protection of fundamental rights is among key tasks, some might expect that
the CJEU shall carefully examine whether the FDEAW, as well as the national
decision for issuing and execution of EAW, comply with fundamental rights.
However, in the first decade of the FDEAW, the CJUE showed no such will; it
did not considered the choices made by institutions and seemed especially careful
not to undermine the effectiveness of the EAW system; it highlighted the
importance of mutual trust and refused to accept that the violation of EU or
national fundamental rights may be a ground for non-execution of EAW where
none of the FDEAW’s exceptions apply.

However, the case studies discussed in this paper reveal an upward
trend. The CJEU today more weight to human rights, which are apparent on
various ways through its case-law. First, although the CJEU does not mention
explicitly, fundamental rights can penetrate their thinking or interpretation of the
provisions of the FDEAW. Second, the CJEU uses the fundamental rights as a
tool for interpreting the FDEAW. This is true of cases concerning situations in
which the FDEAW allows national authorities to deprive the person for whom
EAW was issued or non-execution of EAW on grounds of disrespect of the right
to a fair trial. Thirdly, fundamental rights can serve as a separate basis for
possible suspension or non-execution of EAW or for refusal of extradition to a
third country.

The EU legislation also plays a role. Firstly, the case-law finds that,
with regard to the CJEU, it is in principle the EU legislator to determine on what
grounds or in which situations the execution of EAW may be refused by the
principle of mutual recognition. Secondly, EU legislation can pursue the goals of
simultaneously ensuring the effectiveness of EAW and protection of fundamental
rights by adopting legislative acts that harmonize certain aspects of criminal law
or the procedure.

Thus, while fundamental rights appear to play a significantly increased
role in case-law, this does not imply that the CJEU takes the main responsibility
for the protection of such rights. On the contrary, it leaves the EU lawmakers to
make an appropriate balance between ensuring FDEAW's effectiveness and
protecting fundamental rights. The CJEU leaves the legislator a “margin of
appreciation” and is likely to intervene and assume responsibility only in
exceptional situations.
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