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TpyaoT ro noceeTyBam Ha
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,»Ja ce caka na ce gage nedovHuLMja 3a CONCTBEHOCTA Kako He3aBUCEH OHOC,
KakKo HeKoja nocebHa KkaTteropuja, ancTtpakTMBHa 1 BeYHa ugeja moxe ga bvae

nnysuvja Ha metadgomankara uiv npasHa nnysmja”

(Mapkc ,,bepa Ha donnosodomjaTta”)

,I1paBOTO Ha rnpmBaTHa CONCTBEHOCT, jus utendi i jus abutendi- e NnpaBo Ha

camMoBOJIMe Ha/[ cTBapuTe”

(Mapkc ,,Kputnka Ha Xerenoarta dounosodomja’”)



3alTnTa Ha NPaBOTO Ha COMCTBEHOCT U BfiaZieHneTo Bo Peny6nka MakegoHuja

KpaTok nssagok

Bo o0BOj maructepckum Tpya € paspaboTeHa 3awTuTata Ha nNpaBoTO Ha
COMCTBEHOCT, Koja rnaBHO Ce BPLUM CO TY)XOWM, HO 1 Ha APYrM HAYMHW, Kako Ha npumep
CO 3anullyBake Ha npaBaTta Ha HEABWXHOCTM BO COOABETHM jaBHU PEFUCTPW.
HopmaTnBHOTO ypeayBawe Ha COMNCTBEHUYKMTE TyXOWM BO MNPaBHMOT CUCTEM Ha
Penybnuka MakegoHuja € cogpxaHo BO MoBeKke 3akoHW. OBae ce paspaboTeHu
TYKOUTE Kako WTO Ce CONCTBEHW4YKa Tyxb6a 3a noBpar Ha cTBapTa, Tyxba Ha
NPeTnoCcTaBeHNOT COMNCTBEHUK, Tyxb6a nopaaM BO3HEMUPYBake Ha COMNCTBEHOCTA,
Tyx6a 3a 3alWTuTa Ha COCOMCTBEHOCTa, OAHOCHO 3aefdHMYKaTa COMCTBEHOCT,
JeknapartopHa Tyx6a n nsnadHa Tyxo6a. TyxouTe 3a NpoMeHa, 04HOCHO 3a 6GpuLLeHe
Ha ynucuTe Ha npasaTta Bo KaTacTapoT, cnopef ef4HOo NoLMpPoOKo chakawe, cnafaaT BO
TYXOGUTE CO KOU Ce LUTUTX NPaBOTO Ha COMCTBEHOCT.

LLITo ce ogHecyBa nak 3a cyjckarta 3aliTuTa Ha BNageHneTo, nctara ce gasa Bp3
OCHOBa Ha, Ty)Xba 3a cMeKaBah€e Ha BNnafeHNeTo n Tyxba 3a Bpakarwe Ha BNnaaeHneTo.
BuTHO Kkaj cyackata 3awTuta € Toa LWTO BageTenckara 3awTuTa ce gaBa Ha
nocnegHoOToO (PakTMUKO BNageHue Ha CTBapTa, a He Ce pacnpaBa 3a NpaBOTO Ha
BnageHue. MNMoHaTamy, BO TPyAOT ce ondhaTeHn n 3awTMtaTa Ha NocpegHo BrageHue,
Kage WTo Tyxba MOXe ga nogHece MNOCPeAHMOT ApXaTes Ha cTBapTa, CyackaTta
3aWwTmta Ha COBMafeHuWeTo, 3awTutara Ha BaAeHWEeTO Ha HacnegHuuute u
[03BO/IEHaTa CaMONoOMOLW 3a HeOB/laCTEHO BO3HEMMpYBake W Of3EMare Ha
BNafJeHMEeTO Kafe LWTOo, 3aKOHOT MpeABunayBa CamMoOMOMOLL Kako MWCKy4YnTesHa,
[03BOJIEHA N YCNIOBEHA MOXHOCT Ha camo3allTiTa Ha NOCTOJHOTO BlafeHne no nat Ha

COMnCTBEHN CUNN N CPeCTBa, 6e3 y4€CTBO Ha OpraHuUTE Ha Ap>XaBHaTa B/1acT.

Kny4yHun 360poBu
ConcTBeHnYKa Ty»6a, COCONCTBEHOCT, COBMaAEHNE, 0ApXKyBayka, HeABMXHOCT,

TYXXUTEN, NMOT.



Protection of the Right of Ownership and Possession in the Republic of

Macedonia

Abstract

This master thesis elaborates on the protection of the right to ownership, which is
mainly carried out by lawsuits and in other ways, such as by registering the property
rights in the relevant public registers . Normative regulation of property lawsuits in the
legal system of the Republic of Macedonia is contained in several laws. These laws
include lawsuits, such as ownership lawsuit for return of the item, a lawsuit by the
presumed owner, a lawsuit because of disturbance of ownership, a lawsuit for
protection of co-ownership or joint ownership, a declarative lawsuit and a secured
lawsuit. Lawsuits for changing or deleting the entries of rights in the Cadastre, are part
of the lawsuits that protect the right to ownership.

In reference to the court protection of in possessory, it is given on the basis of
lawsuit for interruption of in possessory and lawsuit for recover of in possessory.

What is important in the court protection is that possessory protection is given to
the last factual authority over the item, and the right to in possessory is not discussed.
Furthermore, this thesis elaborates on the protection of indirect in possessory, where a
lawsuit can be filed by the indirect holder of the item, the court protection of co-in
possessory, the protection of in possessory of heirs and the permitted self-help against
unauthorized disturbance and confiscation of in possessory, where the law predicts the
self-help as an exceptional, permitted and conditional possibility for self-protection of the
existing in possessory, by their own forces and means, without the participation of the
state authorities.

Key words
Ownership lawsuit, co-ownership, co-in possessory, maintenance, real estate,

plaintiff, property.
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1. BoBepg

Kora yoBek ce onpegenysa npegMeT Ha HETOBUTE NpoyyyBama 1 pasmucslyBara
BO MoLUMpoKa cMucna fa buge sawtutata Ha NpaBoTO Ha COMCTBEHOCT WU BNafeHneTo,
TOrawl ce coo4yBa CO BOHpeAHO c/ioxeHa TemMa. [NprymHa 3a Toa e LWTO CONCTBEeHOCTa e
MHOTY C/lOX€eHa NojaBa, Taa Ce Haofa Ha KpcTtonaToT Mery npaBOTO U eKoHOoMujaTa,
nosmMTukata u dgpunosodomjaTa, penvrvjata n ngeosorvjata, couunosormjara, uctopuvjara
nTH. ConcTeBeHocTa 6una n e 6asa Ha cuTe ONWITECTBEHO-EKOHOMCKU W MOSIUTUYKN
CYCTEMW BO CEBKynHaTa UCTopuja Ha HOBEKOBOTO OMLLTECTBO.

Bo TpypoB ce obuagyBame [a OCTaHEME Ha TEPEHOT Ha NpaBoTO, Mako Ha
N3BECHN MecTa Ce HYXXHW N eKOHOMCKW, COLMOJIOLKMA U ApYrn pasrnenysamwa, buaejku
UCTUTE OBO3MOXyBaaT fJa ce pfobue noTnosHa cnvka 3a npeameTor  Ha
NCTpaxyBaHeTo.

lMocebHa TelkoTUja NpeTcTaByBa LUTO CONCTBEHOCTA € CTap MHCTUTYT, Taka LITo
Ja ce n3ydysa COMNCTBEHOCTA W Hej3uHaTa 3allTuTa e Kako [a ce M3ydvyBa CeBKynHaTa
4YOBEKOBa MUCTOpUja, Aypu Aa ce NMPOHUKHE U Aasieky BO UAHUHaTA.

PumckuTe npaBHUUM pekne- ,hominum causa omne ius constitutum est”, WTo Ke
peuye Aeka LLenoTo npaso MocTou 3apagu nyreto. AKo ja napadpasupame osaa uaeja
Ha cTapuTe pPUMCKU NMpaBHULM Ce YMHM [eKa NpaBoTo e BO (PyHKLMja Ha COMNCTBEHOCTA,
6uaejkn Ha npaBOTO COMCTBEHOCTA My Ce HaMeTHasa ,CO cunaTa Ha Hajanaboku
OMNWITECTBEHN YUHWUTENN, OHWE KOM [JefnlyBaar BO camMara OnuTecTBeHa OCHOBa, BO
MartepujasIHOTO NPON3BOACTBO”.

Mpen pa noMvHeme Ha MpoydyBaweTOo Ha 3awTtdrtara Ha npaBoTO Ha
COMNCTBEHOCT W BnageHueTo, 6u Tpebano fa ce OCBPHEME MPBWH Ha Toa LWITO €
COMNCTBEHOCT. He e cnopHO feka of, 3a4eTouMTe Ha YyoBeKoBarta LuBuan3aymja co Hea
ce 3aHMmaBane wio3odu, nctopuyapu, npasBHULM, €KOHOMWUCTKU, COLMOIo3Nn, T.e.
MUCNNTENN pPa3NNYHK NO CBOjaTa BOoKauuja. Fonem 6poj of HMB, NOBEKE WM NoMasiky,
Jasie CBOj NpUAOHEC BO pacBeT/lyBaHheTO HA 0BOj MHCTUTYT.

Ha npawareTo WTO e COMNCTBEHOCT He MOXe efHOCTpaHO fa ce o4rosopu, a
6uaejkn oL, cUTe acnekTu uctata He MOXe [a Ce OCBET/IM [OKOMIKY Taka KoHuunupaHa
He e UCK/y4MB npegMeT Ha NpoydyBane, CeKoe Hej3UMHO napumjasiHo nNpoyyysake Kpue

6pojHN HegocTaToUM.
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Mako npegmMer Ha HaweTo npoydvyyBake € 3awTutara Ha MnpaBoTO Ha
COMCTBEHOCT W BNafeHMeTo, npaBHUTE cakaka 3a MpaBOTO Ha COMNCTBEHOCT U
Hej3vHaTa 3awTuTa, Cenak He cMee fJa ce 3aHemMapu U EeKOHOMCKMOT acnekTt Ha
COMCTBEHOCTa, MNpej Cé 3aroa LTO €eKoHOMcKaTa M npaBHata CoApXuHa Ha
COMNCTBEHOCTA Ce BO AnjaNleKTUYKN eQUHCTBO, YC/TOBEHOCT U Mefy3aBUCHOCT.

Ke ykaxeme Ha OMNWTUTE KapakKTePUCTVKM Ha MNPaBOTO Ha COMCTBEHOCT U
BNnaZleHneTo, 3a [ga ce 3ajpxume MoTtoa Ha camara 3awTtuta Ha npaBoTo Ha
COMNCTBEHOCT M BNnageHneTo Bo Penybnuka MakegoHuja.

Buaejkn concTBeHocTa e Bp3aHa 3a NpPou3BOACTBOTO Ha mMartepujasiHiTe gobpa
KoM ce HaofaaTr BO Mpouec Ha MOoCTojaHO YycoBpllyBawe M pasBoj, COMCTBEHOCTa
NOCTOjaHO Ce MeHyBa MUHYBajKM O NOHUCKa BO MOBMCOKa pasa, Kako 1 3awtutara Ha
camaTa COMNCTBEHOCT- 0, NoHepa3BMeHa BO nopassueHa popma. OBa e ogpeguite u
3a MeHyBaHe Ha camMuOoT NOoMM Ha COMCTBEHOoCTa.

CywTnHaTa Ha npaBOTO Ha COMNCTBEHOCT MOXe pga ce cdatu camMO Hu3
Habs/bygyBakbe W aHanu3upare Ha COMNCTBEHWYKUTE OOHOCUM KOW [0 ycrioByBaart
NnpaBoTO Ha COMCTBEHOCT BO AaJeHO ONWTEeCTBO.

Hu3 nctopujata 3awitutara Ha COMNCTBEHUYKMTE OAHOCK TPNU A1ab0KN NMPOMEHM
N TpaHchopmaumn. EgeH o HauUMHUTE Aa ce NMpuKaxe BUCTMHCKaTa CMuUc/Ia 1 3Havere
Ha OBMe NPOMEHN e UCTUTE fa ce HabsbyayBaaT HU3 MO3UTUBHO MPaBHN pelleHuja, HU3
NPaBHMOT XMBOT. AKO OBOj acrekT ce 3aHemMapu Uan ako He My ce 06pHe NoTPebHOTO
BHMMaHMe, MOXe f[a ce f[0jae [0 HepeasiHM KOHCTPYKUMM KOWM He ofrosapaaTr Ha
BUCTMHCKNTE COCTOjOM COoApXXaHN BO NO3UTUBHO NPaBHUTE peLleHuja.

Ywre ctapute PumMmjaHu nNpaBoTO Ha npuBaTHa COMCTBEHOCT r0 MHKOpropupasie
BO jus guod ad res pertinent, npaBHM Npaswuia WTO M perynnpaar UMOTHOTO MNpaBo 1
TOa BO efleH HeroB CerMeHT BO jura in re- npaBoTo BP3 cTBapuTte. OTTOrawl, na ce go
[eHeLlHN AeHOBM NpaBoTO Ha COMNCTBEHOCT Ce TpeTumpa Kako 3HayaeH CTBapHO npaBeH
nHcTUTyT. Cenak, Mopa Aa ce KoHCTaTupa [eka MnocTojaT ykaxyBaha [ieka e noBaxHa
<anHamukara”, T.e. 06nurayMoHOTO NpPaBO BO KOEe LWTO Ce peanmnsvpa npaBoOTO Ha
pacnonaraske Koe ro nma CorcTBeHuKoT. [NpuBp3aHnLMTe Ha OBa CTaHOBULUTE cmeTaaTr
[eKa 0BOj acnekt e noBaXeH of ,cTaTukara”, of CTBApPHOTO NpaBO Koe ja peryavpa

COMCTBEHOCTA BO CTaTMyHa COCToj6a.
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MpegMeT Ha OBa MCTpaxyBake € 3alTutara Ha MpaBOTO Ha COMCTBEHOCT U
BNafleHMeTo, Koja O3HauyyBa - CO NPaBHMOT MNOPEAOK 3arapaHTMpaHa W ypefeHa
WHTEpPBEHLMja NPOTMB E€BEHTyas/IHUTE MOBPEeAn Ha MOCTOJHUTE COMNCTBEHMYKO-MPaBHU
04HOCK, Kako 6 MM Ce OBO3MOXWIO Ha TUTyNapuTe Ha MpPaBOTO Ha COMCTBEHOCT
HernpeyeHo BpLUEHE Ha HWBHUTE COMCTBEHUYKO-NPaBHM oOBnacTyBawa. CTBapHO-
npaBHaTa 3aliTuTa Ha MpPaBOTO Ha COMCTBEHOCT Ce MOCTUTHYBa MPEKY CONCTBEHWYKM
TY>X6M, KO Ce pas/InyHM BO OAHOC Ha Toa LWTOo ce 6apa co camara Tyxb6a. Bo oBoj TpyAa
Ke 6magat obpaboTyBaHW TY)XOUTE Kako LUTO Ce COMCTBEHMYKa Tyxba 3a nospar Ha
cTBapTa, Ty)6a Ha NPeTnocTaBeHMOT COMNCTBEHUK, Ty)Xb6a nopagn BO3HEMUPYBahE Ha
COMNCTBEHOCTa, Tykb6a 3a 3awTuta Ha COCOMNCTBEHOCTa, OAHOCHO 3aefHu4ykara
COMNCTBEHOCT, AeknaparopHa Tyxba, nsnadyHa tyxba n gpyrn TyK6m co Kou ce bpuLue
NMpaBOTO Ha COMNCTBEHOCT, Kako W TyXbUTe CO KOM Cce LWTUTKM BNafeHMEeTo.
HopmaTuBHOTO ypegyBawe Ha OBME Tyx6M BO nNpaBHMOT cucTteM Ha Penyb6nvka
MakefoHuja e cogpXaHo BO noBeke 3akoHW. OCHOBHUTE oapebu 3a HUB ce Haofaat BO
3aKOHOT 3a COMNCTBEHOCT U APYr1 CTBapHU nNpaBa. Bo HaTaMOLWHOTO nsnarame, ke uae
AafeH noeanHeyeH oCBPT Ha OBMeE TYXXOU 1 cekoja NocebHo Ke buae obpaboTeHa.

Wako 3awTtuTata Ha NpaBOTO Ha COMCTBEHOCT € 4ecTo o6paboTyBaHa Tema,
06MYHO CTaHyBa 360p camo 3a pasr/iefyBara Kov ce ogHecyBaar Ha o44e/1eH acnexT.

Cekoe NCTpaxyBaHe UCTpaxyBavyoT MOXe Aa ro 4oBeae BO cuTyaumja WTo Ke ce
3anpawa wTo Ke 6uae HeroBumoT nNpUAOHEC, OCOGEHO Kora Kako npeaMeT Ha
NCTpaxyBahe Ce Mma BOHPEeAHO CMoXeHa 1 MHOry obpaboTyBaHa Tema. AKO of OBa
,Mope” npobnemn n AWnemMu paspeluMe camo Hekou, Toraw uenta Ha Tpynos
BepojaTHO Ke buae mcnonHeTta. Ho, ako Co OBOj TpyA CMe ycneasie ga ce Aobnmxnme
[0 MOXHOCTa fla fagemMe efHa peasiHa, pesjeHa cnvka 3a 3awTtuTaTa Ha npaBoTo Ha
COMCTBEHOCT M BNafeHneTo, Toraw ke éuageme 3a40BOSHU, BUAEjKM CO Toa Ke buge

OTBOpPEH NaToT 3a HaTaMOLWHO N3yvyyBake€ Ha OBaa npo6nemaTV|Ka.
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2. lNpegmMeT Ha UCTpaxXyBaHe

MpegMeT Ha OBa MUCTpaxyBake € 3alTuTaTa Ha NpaBOTO Ha COMCTBEHOCT U
BNnageHneTo Bo Peny6nnka MakegoHuja Koja rnaBHO Ce BPLIM CO TYXOK, CO WTO Ke n
HaBeJeme BUAOBUTE Ha TYyXOM CO KOW Ce LITUTU COMCTBEHOCTA W BNafeHUEeTo U Ke

BUAnNMe Kako The ce pellaBaaT BO CyACKUTE OpraHun.

3. Uenun Ha uctpaxyBsame:

MprMapHa Len Ha oBa UcTpaxysake e Aa Ce:

1. Cornepga edwmkacHocTa, 3HaeweTo, CrNocoOHOCTa,  McKycTBara MU
O/roBOPHOCTa Ha BpaboTeHuTe BO CYyACKUTE OopraHu BO Morfes Ha sawturtara
Ha NpaBOTO Ha COMCTBEHOCT M BnageHueTo Bo Penybnnka MakenoHuja,;

2. Oco3Hae B/vjaHMETO Ha MpaBHWUTE [efia Ha rpafaHuTe BO CNpoOBedyBaHeTO
Ha 3awTuTara Ha NpaBOTO Ha COMNCTBEHOCT W BfafeHueTo BO Peny6nvka
MakepnoHuja;

3. Jla ce npoyyar BUAOBUTE Ha TYXOW CO KOM Ce 3alTuUTyBa MNpPaBOTO Ha
CONCTBEHOCT 1 fa ce pa3paborar;

4. [la ce cTekHaT [eTa/lHM 3Haera 3a T0a Kako ce 3alTuTyBa MpaBOTO Ha
COMNCTBEHOCT; U

5. [a ce cthaTn ynorata Ha NpaBoTO BO 3aliTMTara Ha NPaBOTO Ha COMCTBEHOCT

n BnageHneTo Bo Penybnuka MakegoHuja.

4. OuyeKyBaHU pe3yntaTtu

MogroToBkMTE 3a OBa UCTpadkyBakwe MNpeTcTaByBaaT C/IOXeHa 3ajadya, 3aroa
WwTo Tpeba OAHOBO Ja ce npernega OrpoOMHO KO/IMYECTBO Ha MCTOPUCKM nojatoun u
apxvBK 3a [la ce Hajaart 1 fa ce U3noxar Haj3abesiexMBuTe acrnekTu Ha npo6siemor
Ha 3alTuTaTa Ha NpaBOTO Ha COMCTBEHOCT.

lonem pgen o4 OHa WTO cera ro 3HaemMe 3a 3awTuTaTta Ha npaBoTO Ha
COMNCTBEHOCT W BnageHveTo BO Penyb6nuka MakefoHuja € [06MEHO MocTeneHo, co
TEKOT Ha rognHuTe.

Of pfethyHMpaHaTa UuUe/sl Ha OBa WCTpaxyBake MpouvssierysaaTr cregHvuBe

o4yeKyBaHu pe3ynTaTu:
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1. [JobuBatbe Ha COMMAHM CO3HaHMja 3a 3awTuTata Ha MpaBOTO Ha
CONCTBEHOCT 1 BnageHneTo Bo Penybnnka MakegoHuja.

2. BocTtaHoByBahe Ha NpegHOCTUTE 1 HegocTaroumMTe BO O4HOC Ha 3awTturarta
Ha NpPaBOTO Ha COMNCTBEHOCT W BMafleHNeTo o4 CTpaHa Ha CyACcKUTe opraHu
BO Peny6nuka MakegoHuja.

3. Mopgurawe Ha jaBHaTa CBECT 3a 3allTuTa Ha NpPaBOTO Ha COMCTBEHOCT Kako
eflHa Of, HajBMCOKUTE MpaBHU 3alUTUTK KOjallTO € Ha WUCTO pamMHULLITE CO

3alTuTaTa Ha cnoboamTe 1 nNpaBaTta Ha rpafaHuTe.

5. XunoTteTcKa pamka

5.1. [eHepasiHa xmnoTtesa

EdmkacHocTa Ha 3awiTutata Ha MpPaBOTO HA COMNCTBEHOCT W B/IAfEHMETO BO

Peny6nvka MakefoHuWja 3aBUCU Of] aXypHOCTa, 3HaeHEeTO, CNOCOGHOCTA, UCKycTBaTa U

0/[IrOBOPHOCTA Ha BPabOoTEHUTE BO CYACKUTE OpraHu 1 npaBHUTE Aesa Ha rpafaHnTe 3a

Hej31HO NPaBU/IHO CNPOBEYBaHE.

1.

5.2. Toce6HU xnunoTtesun

AXypHOCTa, 3HaeweTo, CrnocobHocTa WcKycTBata M  OLTOBOPHOCTA Ha
BpaboTeHuTe BO CYyACKATE oOpraHuM B/ivjae 3a edukacHO W NpaBW/IHO
crnpoBefyBake Ha 3awTvTata Ha NMpaBOTO Ha COMNCTBEHOCT W BAajeHWeTo BO
Penybnunka MakegoHuja.

MpaBHUTE pfOena Ha rparaHWTe Bvjaar 3a eqUKacHO CrnpoBefyBare Ha
3awTMtata Ha npaBOTO Ha COMNCTBEHOCT W BnageHneto BO Penybnuka

MakepnoHuja.

6. Bapwujabna

6.1 3aBuCHa Bapujabna

ECbI/IKaCHOCTa Ha 3alTutara Ha MnpaBOTO Ha COMNCTBEHOCT U B/1Iad€HNEeTO BO

Penybnunka MakegoHuja.
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6.2. He3aBucHa Bapunjabna
BnnjaHneto Ha axypHoCTa, 3HaeweTo, CnocobHocTa, WckycTBata W

0/IFOBOPHOCTA Ha BPAbOTEHUTE BO CY/ACKUTE OpraHu 1 NpaBHUTE [esia Ha rpafaHuTe.

7. MeTo[0N0OLWKN NpUoL,

MeTof 3a cobuparwe Ha nogartoun 3a TecTMpake Ha Xxunotesata Ha OBa
NCTpaxyBahe e MeTOA0T Ha aHanIm3a Ha JoKyMeHT. OBe eMnMpuUcKMTe oncepsauun ke
6ugaTt HanpaBeHW CO MOMOL Ha MUCMEH 3anunc, KOjLUTO € COCTaBeH Of AOKYMEHTH,
n3gewitan, CTatuCTUKX, pPakonucu u Opyrv nuwyBaHW OpasiHU WAN  BU3YEsIHN
mMaTepujasin. OBa UCTpaxyBakwe BK/IydyBa Konekumja wav ctyamja BpP3 MOCTOjHUTE

noaartouu, AOKYMEHTU U/N 3anunCu.

8. OnuwTo 3a concTBeHocCTa

COnCTBEHOCT UM noce e 6uno KakoB (PU3MYKM UNN HemaTepujaieH eHTUTeT
lWUTO € BO COMNCTBEHOCT Ha JIMYHOCT WAW T[pyna Ha Jsyfe WM MpaBHO Jfimue
Kako Kopnopauuja. Bo 3aBUCHOCT of npvpogara Ha noceioT, CONCTBEHMKOT Ha noceaoT
nMa npaso Aa ro Tpowwu, npogasa, U3HajMyBa, cTaBa MO XUMNOTeka, TpaHcepupa,
3aMeHyBa Wu yHuwTysa.t

BaHNTe LWMPOKO pacrnpocTpaHeT BUAOBM Ha COMNCTBEHOCT BK/yyyBaarT:
BUCTMHCKA COMNCTBEHOCT (KOMOMHaUMja Ha 3emjuwTe MU HeKou noaobpysansa), MvHa
COMCTBEHOCT (oM3MYKM npegMeTy LWTO npunaraaT Ha HeKoja JIMYHOCT), NpMBaTHa
COMCTBEHOCT (MMOT BO COMCTBEHOCT Ha NpaBHW Nuua Wav AeNoBHU cy6jekTu), jaBHa
COMNCTBEHOCT (ApXXaBHa COMNCTBEHOCT WM Ap)XaBHa COMNCTBEHOCT M AocTaneH WMOT)
N UHTENEeKTyasIHa COMCTBEHOCT (EKCK/IY3VBHM MNpaBa Hapg YMETHUYKM — Kpeauuw,
npoHajaouun UTH.). Hacnos nan npaso Ha nocepg, 06e36eayBa penaunja mefy nocefoT n
Apyrm nuyHocTn, 06e3benyBajkym Ha COMCTBEHMKOT MpaBO ga pacnosiara co UMOTOT
criopepg, COnCTBEHUTE Xenobu.

CornctBeHocTa BOOGMYaeHO ce Benv feka e gehvHupaHa v 3awTuteHa op,
CTpaHa Ha NOoKaNHWOT cyBepeHuTeT. lNMocenyBameTo, He cekoraw ce msefHadysa CO

fedmHuumjaTa gageHa of NokasieH cyBepeHuTeT. Hekou dmnosodpm TBpaaT deka

1 . .
Oa Bukuneamja, cnobogHa eHumknoneanja, ConcreeHocT.
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UMOTHWTE npaBa npousserysaar oOf onwTecTBeHa KOHBeHUMWja, Ao4eka [pyru ru
HaofaaT onpaBfyBaha 3a HUB BO MOPaJIOT UM 3aKOHOT Ha npupogara.

JaBHa COMCTBEHOCT € MMOT KOHTPOAMpaH of CTpaHa Ha [JpxaBata Wi of
CTpaHa Ha UenaTa 3aefgHuua. NpuBaTHa CONCTBEHOCT € WMOT LWTO He € jaBHa
CONCTBEHOCT. NpvBaTHaTa CONCTBEHOCT MOXe Aa 6uae nof KOHTposa Ha efeH YoBeK
nnu rpyna og nyre.

ConcTBeHOCTa e OCHOBHa Kateropuja Ha rparaHckoTo npaso, na 1 Ha CTBapHOTO
npaBo. MefyToa, CONCTBEHOCTa € 1 OCHOBHa OMNLWTeCcTBEHA Y eKOHOMCKa KaTteropuja Bo
ceKoe OnwTecTBO.

Co ornes Ha TOa [feka COMCTBEHOCTA 3Hayuu rPynHO WM NoeavHevHo
NpuUCBOjyBakbe Ha cpefcTBaTa 3a MPou3BOACTBO M 3a MOTPOLUyBayvka, HEONXO4HU 3a
4OBEYKMOT XMBOT, Taa ro 03HadyBa 04HOCOT Mefy lyfeTo BO 0O4HOC cnpema Tue cTeapwu,
no3HaT Kako OCHOBEH nNpou3BOACTBEH oOfHOC. Cekoja onwTecTBEHO-eKOHOMCKA
dhopmauyvja nmMa CBOM COMCTBEHWUYKM O6MMLM, MOTOYHO CBOj OCHOBEH COMCTBEHWYKM
06NUK LWITO ja KapakTepusnpa. 3atoa 1 ce Besv [eKa, KakoB e CONCTBEHNYKMOT 06/IMK
TakBu Ce U OCHOBHUTE NPOoAyKUMoHN ogHocu. Cekoja peBosyLMoHepHa npoMeHa BO Nps
pef, ce u3pa3yBa BO MpPOMEHaTa Ha BflafiejauknTe COMCTBEHWYKM ofHocu.? Taka,
(heypaniHaTa COCTBEHOCT ja 3aMeHU poboBriageTesnickara, bypxoackaTta dpeyganHara, a
coumjanucTmykara byp)xoackaTa CONCTBEHOCT, 3a fa NOBTOPHO T.H. KanuTasmcTuykara
COMNCTBEHOCT ja 3aMeHM couujaiMcThykara COMNCTBEHOCT, N0 pacnafaketo Ha
COLMja/IMCTUYKMOT Nnarep, O4HOCHO CO TPaH3ULMOHUTE MPOMEHN.

Of oBa jacHO MOXe fa ce yTBpAM Jeka COMCTBEHOCTa Kako ofpeneH
OMNTECTBEHO- EKOHOMCKM OZLHOC € OCHOBa 3a M3pacHyBate Ha COMNCTBEHUYKO-MPaBHU
ogHocwu, T.e. 3a COMCTBEHOCTa Kako npasHa kaTeropuvja, 04HOCHO [eka COMNCTBEHOCTa e
noBekesHayajHa N MOLLHE BaxHa kateropuja. O6/MKOT Ha CONCTBEHOCTA ja onpegesysa
CTpyKTyparta Ha cekoe onTecTBo.

MNpaBata Ha coBpemMeHaTa COMNCTBEHOCT ce 6a3vpaar Ha KoHuenuuu 3a
COMNCTBEHULUM 1 NOceaun Kou npunaraar Ha npasHu 1nya, Aypyv U ako NpaBHOTO NnLe He
e hn3nyko nimue. Bo noBekeTo 3emju, kKopnopawuumTe Ha NnpumMep nmaat 3akKOHCKU npasa

C/INYHN Ha OHME Ha rpafaHMTe.

2 Mpoo. a-p. Npynye A., Kyntypa-Ckonje, (1985), CtBapHoO npaso- BTOp gen, cTp. 33.
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MIMOTHMTE npaBa ce 3alTUTEHW BO CerawHWTe 3aKOHM Ha MOBEKeTO ApXasMu,
06MYHO BO HMBHMOT YCTaB unn BO [eknapauujata Ha npasaTta. 3awTturara e
nponvwaHa n BO YHMBep3asiHata fAeknapaumja 3a 4oBekoBu npasa Ha ObeguHeTuTe
Hauuu, uneH 17 n Bo EBponckaTta koHBeHUMja 3a YoBekoBu npasa (ECHR), npotokon 1.
TpaguunoHasiHUTe NPUHLMNM Ha Npasarta Ha COMCTBEHOCT Ce:

KoHTpona Ha KopucTeweTo Ha NMOTOT;
MpaBo Ha 610 KakBa KOPUCT O UMOTOT;

MpaBo 3a NpeHoc nan npogaxba Ha UMOT, K

N

lMpaBo Ha ncknyyvyBare Ha gpyrv nuua o UMOTOT.

He cekoja /IMYHOCT UM eHTUTET KoM MMaaT MHTepec 3a ofpefeH Aen o4 UMOTOT
MoXaT pfa M KopuctaT CUTe MOXHW rpaBa Ha COMNCTBEHOCT. Ha npumep,
KaKo KOPUCHUK Ha oJpeneH nen oA WMOTOT, He MNOCTOM MOXHOCT fa ce npojaje
NMOTOT, BrAejkn 3akyneuoT Mma MpaBo camo Ha nocefyBake U He e COMCTBEHUK Ha
TpaHchep. C/MYHO Ha Toa, AofeKa CTe KOPUCHWK, COMCTBEHWKOT HE MOXe f[a ro
KOPWUCTX HEroBOTO NPaBo Aa Be UCK/Iy4n 04 UMOTOT.

McTo Taka, MMOTOT MOXe Aa ce oApXu BO ronieM 6poj hopmu, Kako Ha npumep
npeky 3aefHun4ka COMCTBEHOT, COMCTBEHOCT Ha 3aefHvuaTa, eANHCTBEHa
COMNCTBEHOCT wan 3akyn. OBMe pasNnMyHM BUAOBU Ha COMCTBEHOCT MOXe Ja ja
nckomMnMumMpaaTr MOXHOCTa Ha COMNCTBEHUMKOT Kora crtaHyBa 360p 3a npasata Ha
COMNCTBEHOCT. Ha npumep, ako Agajua siyfe ce CONCTBEHUUM Ha efHO napye 3emja, BO
3aBWCHOCT Of 3aKOHMTE, MOXe [a umMaaT orpaHudyeHa cnoboga co pacnosiarake Ha
NMOTOT.

MpaBHUTE cuCTeMWU eBOMyupasie 3a [a MOXe Aa Ce nokpujat CropoBUTE KOU
npousnerysaart of, nocefyBare, KOPUCTEHE, NMPEHECYBaHe U OTCTpaHyBaHke Ha NUMOT,
0COOeHO OHMe KOou BK/lyvyBaaT Aorosopw. NMo3UTMBHO Npaso M AedduHupa TakBuTe
npaBsa, a CyACTBOTO Ce KOPUCTY 3a Aa Ce 3acuiaT npasara Ha ConcTBeHocT.?

Cnopeg Agam CwmunTt, o4vekyBakwe pfobuBka of ,nofobpyBawe Ha akumm Ha
KanutasioT' ce notnupa Ha npuBaTHaTa COMNCTBEHOCT. Toa € npeTnocTaBka
Ha KanuTasiM3MOoT [eka COMNCTBEHWYKUTE npasa M oxpabpysaar COMCTBEHULMTE fa o

npowmnpar MMOTOT, JAda CTekKHaTr norosiemo 6oraTcTtBO, U e(*)VIKaCHO Ja rm

3 . .
Oa Bukuneamja, cnobogHa eHumknoneanja, ConcreeHocT.
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anoumpaart pecypcuTe Bp3 OCHOBa Ha paboTarta Ha nasapoT Ha Tpya. Of oBa ce passu
MoAepHaTa KoHuenuumja 3a MMOTOT, KaJe LITO npaBaTa ce cnposegyBaar of cTpaHa Ha
No3UTMBHOTO MpaBo, CO OYeKyBake [eka Toa Ke npuaoHece 3a norosiemMmo 60ratcteo u
nogobpu ctaHgapam Ha xunseewe. Cenak, CMUT, UCTO Taka, nU3pasyv MHOTY KPUTUYKM
nornes Ha ehekTuTe of 3aKOHUTE 3a HeeHakKBaTa CONCTBEHOCT:

.,Cekaje kage WTO wWma rosieM WMOT, MNOCTOM rofiemMa HeefHaKBOCT...
pafaHckaTa BNacT, KOJMIKY LITO € Had/exHa 3a 6e36eAHOCTa Ha COMNCTBEHOCTa, BO
peanHocTa Tpeba Aa BOCNOCTaBM ofgbpaHa Ha CMpoMallHUTE NPOTMB 6oraTuTe, NNn Ha
OHWe KoW nocefyBaaT CONCTBEHOCT, NMPOTUB OHME KOM He nocefyBaaT HULWTO”.

Bo cBOjoT TekcT, ,3aefHuukn 3akoH”, OnuBep BeHgen Xonmc ro onuvuysa
UMOTOT, Kako ga nma apa pyHAameHTasnHn acnektu. MNMpBuOT e nocefyBare, KOj MoXe
Aa ce gehmHMpa Kako KOHTpO/1a Ha pecypcuTe BP3 OCHOBA Ha HemnocToevkata MOXHOCT
Ha Apyr Aa ce NpoTuBpeYn Ha BnagetenoT. BTOpMoT e Hac/noBOT, WTO € o4YekyBake
Jeka apyruTte Ke rv npusHaaT npasata fa ce KOHTpPoAunpa pecypc, Aypu U Kora He ce
nocepysa.

KnacuyHnot nubepannsam ce notnupa Ha TpygoBaTta Teopuja Ha COMncTBeHOCT. Taa
TBpAM [eka vMmarte CBOj XMBOT M CO Toa c/lein Aeka mopa [a umaTe Hekaksa
COMNCTBEHOCT (MaTepujaniHa WM WHTeNeKTyasiHa) U eKka oBaa COMCTBEHOCT MOXe
[a ce Tprysa BO cno6ogHa pa3meHa co apyrure.

OCHOBHUTE MPUHUMNN Ha COLUMjaNIM3MOT Ce CBPTEHM KOH KPUTUKA Ha OBOj KOHLEMNT,
npuv WTO ce HaBedyBa Mefy ApyroTo, [eka LeHaTta Ha ogbpaHa Ha ConcTBeHocTa e
NnoBUCOKa Off Bpakarwe Ha COMNCTBEHOCT Ha MpuBaTeH MMOT W [eka, Aypu u Kora
npasaTta Ha COMNCTBEHOCT NOTUKHYBaaT COMNCTBEHUUMTE fa ro 3rosiemat CBOjOT UMOT
nnu ga cosgapar 6oraTcTBo, TMe rO npasaT Toa caMO 3a COMCTBEHA KOPUCT U Toa
He ce coBnara co KopucTa 3a gpyry nuua uav 3a onwTecTBOTO BO LenHa.
CnobogHunoT coumjannzam o6UYHO M nNpucpaka npaBata Ha COMNCTBEHOCT, HO 3a
Kpatok nepuog. Co gpyrn 360poBu, YOBEK Mopa fa ce Hanpasu (Momanky wunu
noBeKke) KOHTMHYMpPaHO KOpUCTewe Ha [o6po wnan ga ro u3ryébu npaBoTo Ha
concTeeHoCT. OBa 06MYHO Ce HapekyBa ,nocefyBayvkn MMOT". Taka, BO OBOj CUCTEM,
OTCYTHOCTHA Ha COMCTBEHOCT € HenerntuMHa u paboTHuuMTe nocenysaat

COMNCTBEHM MaLUVMHM UMK Apyra onpemMa Ha Koja LUTo paboTar.
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KoMyHM3MOT TBpAM [eka caMO KOJieKTMBHaTa COMCTBEHOCT Ha cpejcTeata 3a
NPOM3BOACTBO NPEKY NOMIMTUYKOTO  Teno ke  06e36ean  MUHMMU3MPawke  Ha
HeefHakBM WNN HenpaBedHW pe3ynTatm u Ke MnpuaoHece Makcumusvpake Ha
npuaobmusBkMTe, Na 3atoa npvBaTHaTa COMNCTBEHOCT Ha KanutasnoT Tpeba ga 6buge
yKMHara.

N KOMYHM3MOT M HEKOM BMAOBU Ha couMjaIM3MOT, UCTO Taka, ja noTBpAyBaaT
naejata geka npuBatHaTa COMCTBEHOCT Ha KanuTasioT e cama no cebe HenernTumMHa.
OBOj apryMeHT r1aBHO ce NoTnMpa Ha ugejata geka of rnpumeartHata CONCTBEHOCT Ha
KanuTan cekoraw camo efHa knaca gobusa 6GeHedmumn, Kkou gosefyBaaT [0
JoMuHaLmja npeky ynotpeba Ha 0BOj NpuBaTeH KanuTan. KoMyHUCTUTe He ce npoTmeart
Ha /IMY4EH MMOT, KOj € ,Telko 3apaboTeH, camo CTeKHaT Wan camo 3apaboTteH". U
coumjannM3mMoT U KOMYHU3MOT BHMMaBaar fa ce Hanpasu pas/ivka nomefy npmearHarta
COMCTBEHOCT Ha KanutanoT (3emjuwte, abpukn, pecypcu, WUTH.) WU MpuBaTHa
CONCTBEHOCT (4OMOBM, MaTepujaiHA NpeaMeTu, UTH.).

MoctojaT MHOry Teopum Ha COMNCTBEHOCT. EfHa o4 HMB € penlaTMBHO
peTkata npea Teopuja Ha nocegyBare Ha COMNCTBEHOCT, Kage LITO COMCTBEHOCTa Ha
HeLWTo e onpaBfaHa caMO, akO HeKOj 3a3eMe HeLUTO Npej HeKoj Apyr Aa ro Hanpasu

TOa.

8.1. ConcrtBeHOCTa U NPMUCcBOjyBat-€TO

3a 3ap0BOJlyBatbe Ha CBOMTE MOTPebM YOBEK MPUCBOjyBa MPUMPOAHM [06pa,
6110 3emMajkn M HenocpeaHo of Hea (eKCTpakTUBHa MHAOYCTPKja, 0B, pnbosos), 6uno
CO npepaboTka Ha mMatepuu WTO Ce Haofaar BO npupogarta. Crnoped Toa, Cekoe
Npon3BOACTBO € NPUCBOjyBake Ha npupogara. Mefytoa, YOBEYKOTO NPOU3BOACTBO Ha
[obpa noTpebHM 3a XMBOTOT, CEKoralwl e BO paMKuUTE Ha onpefesieHn OMnWTeCTBEHU
ofHOCK. YOBEKOT HUKOrall He Npou3BedyBasl U He XMBees1 cam, TYKy CaMO Kako 4sieH
Ha efHa onpejeneHa 3aegHuua. Bo oBoj nornes e nosHara MapkcoBaTta Mucna geka
,CEKOe MpOon3BOACTBO € MPUCBOjyBake Ha npupojara of ctpaHa Ha oajenHuTe nvua
BO paMKuUTe Ha HeKoj YyTBPAEH OnwTecTBeH 06/IMK M CO HEroBO MocpeAcTso”. Bo Taa
CMuC/ia TaBTo/IOTMja € [ia Ce Kaxe [eka NpuUCcBOojyBareTo e YC/I0B 3a Npov3BOACTBOTO.

[a ce Kaxe [eka He MOXe Aa CTaHe 360p 3a NPOU3BOACTBO, Na U 3a HEKOE OMLLTECTBO
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Kae NocTon HEKOj 06/IMK Ha COMCTBEHOCT, € TaBTos1ornja. NMpucBojyBabeTo KOe HULLITO
He npuceojyBa e contradiction in subject. Bp3 ocHoBa Ha Toa ce fgoara 0 3ak/y4yoKoT
[eKa 4YOBEKOT M NpuUcBojyBa npegMeTuTe o4 npupogara O6uno KONMEKTUBHO 6uo
nHameuayanHo.*

Mpaware e, Aann cekoe NpPUCBOjyBake€ Ha CTBApMTE 3HAuyM COMCTBEHOCT, T.e.
COMCTBEHUYKO MpuUCBOjyBawe? Bo HaykaTa npeoBnagyBa ciakarbeTo [eka cekoe
NpUCBOjyBake He e COMNCTBEHNYKO NPUCBOjyBame, He € COMNCTBEHOCT. 3a COMCTBEHOCT
MOXe Aa ce 360opyBa camMo BO C/lyyaj Kora cy6jekToT ja NpucBojyBa cTBapTa LIeNIOCHO,
T.€. KOra of NMpuCBOjyBare€TO COCEMA Ce UCKyyyBaaT apyrute nvua. OrpaHnyeHoTo
UNn AenyMHOTO NPUCBOjyBake HE € COMCTBEHMYKO MPUCBOjyBame. Taka, 3akyneuor,
NA1040YXMBATEsOT UK APYr OrpaHuyeH NpUCBOjyBaY Ha Tyfa cTBap, He ce COMCTBEHULM
Ha Taa cTBap.

MpurcBOjyBabeTO NO COAPXMHA Ce M3palyBa Ha ABa HauMHa: Kako KOPUCTEHE U
pacnonarakbe €O CTBapTa WM Kako eAHO o4 HuB. [IpBEHCTBEH uM3pa3 Ha
NPUCBOjyBakeTO € KOPUCTEHETO Ha CTBapTa, T.e. OCTBapyBate Ha Hej3uHUTE (OU3NYKM
CBOjCTBa 3apaau 3a0B0JlyBaH-€ Ha CONCTBEHUTE NPOU3BOAHM WX NOTPOLLHM NOTPEOMU.
EKOHOMCKM n3pa3eHo, KOPUCTEHETO 3HAYM OCTBapyBahe Ha ynoTpebHaTa BpeAHOCT Ha
cTBapTa. bes kopucTewe Ha cpefcTBaTa He € MOXHa penpoaykuuja, T.e. NOoCTojaHo
obOHOBYBare Ha NPOM3BOACTBOTO Ha A06pa 3apaan 3a40BOSlyBake MNOTPebuTe Ha
nyfeTto. PacnonarakeTo BO MPB pef 3Hauyu NpeHecyBakwe Ha CTBapute BpP3 ApYyru
cybjekTn npu gobmBarke NapuyHa BPeAHOCT Kako HafOoMecCT 3a Toa npeHecyBawe. [o
pacnonarawe goafa kora cTBapta He My e noTtpebHa Ha gocerawHuUOT COMCTBEHKK,
O[LHOCHO KOPMWCHVK WM Kora Taa ce npou3sefyBa TOKMY 3a [a ce fnpeHece Bp3 Apyr,
T.e. Aa ce npogage. Toa e T.H. NpaBHO pacnosarake. Pacnonaraketo gosegysa [o

€KOHOMCKM 1 NpaBeH NPekuH Ha Cy6jekToT co cTBapTa.

8.2. ConcrtBeHocTa 1 TpyaoT
Bo wu3BecHa cmucna concTtBeHoCcTa W TPYAOT Ce HepasfesiHo CBp3aHu.
ConctBeHocTa He MOXe pfa HacTaHe 6e3 Tpya. Co TpydoT Kako LenecoobpasHa

akKTMBHOCT Aenosute o npupogara ce 0cnoco6yBaaT 3a HUBHO KOpUCTEHE O CTPpaHa

4 Mpodo. a-p Npynue A., Kyntypa-Ckonje, (1985), CtBapHO npaBo- BTOp gen, cTp. 34.
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Ha yoBekoT. CO TPYyAOT COMNCTBEHOCTA MOCTOjaHO ce OGHOBYBA, CNYXEjKNU Kako OCHOBa
3a HOBO NPOU3BO/CTBO.”

MocToM MOXHOCT COMNCTBEHOCTa fa Cce Oo4BoW of TPyAoT, T.e. efeH paa
npovsesedyBa, a [Apyr fga npuceojyBa. BCyWHOCT, cuTe WCTOPUCKM O6MMUM Ha
concrBeHocta (40 couujannsmot, 6Gapem TeopeTCckM W [eknapaTuBHO) 3Havat
04BOjyBake Ha COMCTBEHOCTa 04, TPyAOT. 3aToa Tue 06/MLM Ha CONCTBEHOCT MMaaT
eKcnioaTaTtopckn KapakTep, Ce BefiM BO MapKcucTMykarta HayyHa mucna. Hue rm
KapakTepu3npa OKOSIHOCTA LUTO COMNCTBEeHULMTE 1 Bp3yBaart cpefcTBaTa 1 yc/ioBuTe 3a
NPOM3BOACTBO CO XWUBMOT TPYZ Ha MOTYMHETUTE Kiacu, Kou ce 6e3 cpencTsa, na Bp3
OCHOBa Ha CBOETO COMNCTBEHUYKO MNpPaBO M NPUCBOjyBaaT U Npou3BoaUTE Ha TYfUOT
TpyA, HaAOMECTYBajKM ro TpyAoT BO Masl WM MHOTY Maa fesf, a BO MOgepHuTe
KanuTaMCTUYKM YCNoBu BO OG/IMK HA HaeMHUHa. 3atoa, MOXe [a Ce Kaxe [eka BO
BakBMTE OMNWTecTBa TPYAOT € OABOEH Of COMNCTBEHOCTa WM [eka cpeAcTBaTa ce
oTyfeHn of, TpyAoT. 3aroa u 6opbaTta NPOTMB eKkcnnoaTaumjata ce cmeTa kako 6opba
3a ocnobopgyBawe Ha TpyAoT.

cToBpemeHo, BO LenaTta goceraliHa MCTOpuja Ha YOBELUTBOTO MOCTOU efeH
cnopefeH COMNCTBEHUYKN 06/IMK KOj ce 6a3upa Bp3 e4QMHCTBOTO Ha COMCTBEHOCTa BpP3
cpeacTeata 3a NpoM3BOACTBO M caMMOT Tpyh. 3atoa, OBOj COMCTBEHWYKM OOINK BO

Ha4esi0 € HeEeKCr/ioataTtopCKN.

8.3. ConcrtBeHoCTa U UMOTOT

MovmMmnTe concTBeHOCT N UMOT Tpeba fa ce pasnunkysaat. Bo ekoHoMcka cmucna
NPUCBOjyBakeTO Ce BPLUM HEe camo Mpeky COMNCTBEHOCTa Kako npasBo, TYKY U Mpeky
ApYyr1 npaBHM OOHOCM, KakBW LUTO ce nobapysawara, aBTOPCKMATE Mpasa, npasarta of,
WHOYCTPUCKa COMcTBeHOCT u pgpyro. ConcTBeHOCTa 3HaynM CcaMO HEernocpenHo
npuceojyBakbe Ha cTBapTa. Ho, Toa e camo [OHekafe TOYHO, 3aWTo cTBapuTte
HernocpegHoO MOXart ga ce npuceojyBaat (BO €KOHOMCKa CMWUC/IA) U HU3 ApYrv NpaBHU
06/1MuM, Kako Ha npumep 3akynoT. Mefytoa, MMOTOT ondpaka M gpyru npasa OCBEH
NnpaBOTO Ha COMCTBEHOCT BP3 CTBapu. 3aroa e MOorpeLlHo concTBeHocTa fa ce

NAEeHTUGVKYBA CO MMOTOT.

> Mpoo. a-p Npynue A., Kyntypa-Ckonje, (1985), CtBapHO npaBo- BTOp Aen, cTp. 36.
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MoHekoraw oBMe [ABa MOMMW Ce Melaart, na Aypu nog noMMOT UMOT ce
nogpasbupaar cammte 06jeKTn Ha npasaTta, T.e. cTBapuTe. Ce pa3bupa geka uenmort
NMOT HEe MOXe fa 6uae nNpeaMeT Ha MpPaBOTO Ha COMCTBEHOCT, 3awWTo Aen o4 MMOTOT
ce ofHecyBa Ha nobapyBarba M ApYyrv npasa LUITO HEMaAT CTBApPeH KapakTep, a ywTe
nomaJsiky ce CONCTBEHMYKO npaBo. Bo 0BOj cnyuvaj ce rnega geka ce mewaar nommmte
NMOT, Kako 36Mp oA npasBa 1 06BPCKM M MMOTHA Maca, Kako 36up of npeameTn Bp3 Kou
nocrtojart npasarTa.

Bo HalweTo 3aKOHOA4ABCTBO MOHEKOrall ce ynoTpebyBa u3pa3oT MMOT HaMecTo
COMCTBEHOCT. Toa 06MYHO NOpaHOo Gelle cy4vaj co onwTecTBeHaTa COMNCTBEHOCT. Taka
Ha npumep BO yneH 10 og OCHOBHMOT 3aKOH 3a 3eMjoAesiCKUTe 3aapyrn ce 36opysa 3a
MMOT Ha 3agpyrata’. Ce pas3bupa fgeka Toa He e MNOrpewHo, HO OocTaHyBa [eka
n3pasuTe cenak ce 3aMeHyBaaT 1 6e3 notpeba.

Bo NoHOBO BpemMe 3aKOHOAABCTBOTO LUTO Ce OAHecyBa Ha COMNCTBEHOCTa o
oaberHyesa nommoT ,MMoT”. Bp3 ocHOBa Ha 0OBaa OKO/IHOCT HEKOW aBTOpW CMeTaaT Aeka
Ha nogpavjeTo Ha COMCTBEHOCTa He MOCTOM KaTeropujata ,MMOT”, Kako LUTO He MOCTOM
HM NPaBOTO Ha concTBeHOCT. Cnpea MOETO MUC/EHE, YCTaBOT U 3aKOHUTE, BCYLUHOCT
He MoXaT Aa ja ogberHat oBaa kaTeropuja, na 3atoa Harnacysaart geka npaBHuTe nuua
3a cBouTe O06BpCKM cnpema TpeTu vua ofroBapaaT CO cpeacTBata Co  Kou
pacnonaraaT. HECOMHEHO € Aeka ce umaaT npeaBug cute cpeacTsa, a Toa, BCYLIHOCT,

3Ha4yM UCTO WITO U NOUMOT ,MMOT” U UMOTHa Maca.

8.4. KapakTepuUCTUKMN Ha COMCTBEHOCTa Kako npaBo

OcCHOBHUTE KapakTepuUCTUKM Ha CTBapHUTE Nnpasa BO NPB pen Cce oAHecyBaaT Ha
COMCTBEHOCTa KakO HajlMPOKO CTBAapHO npasBo. Bo nutepatypata mMoxe ga v
CpeTHemMe cnefHVBE nNpaBHM KapakKTepUCTMKM Ha COMCTBEHOCTa: arcoJslyTHOCT,
WCKNMYYMBOCT,  MakCMMasiHa  [MCMO3WUTUBHOCT,  CMeuujasiHoCcT,  e[MHCTBEHOCT,
HeleNV1BOCT, eNacTUYHOCT, TPAjHOCT U eHOBUAHOCT.®

Mop anconyTHOCTA, Kako KapakTepucTuKa Ha COMCTBeHOCTa ja nogpasbupame no
npaBw/IO HajrofiemMarta LMpUHA Ha OBflacTyBawara, LUMPOKMOT obem Ha npasara,

HeorpaHuyeHocTa Ha Tue oBnacTtyBawa. Cnopep PVIMjaHVITe, concTeBeHocTa buna TOJIKY

¢ Mpoo. a-p Npynue A., Kyntypa-Ckonje, (1985), CtBapHO npaBo- BTOp gen, cTp. 43
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ancoslyTHa LTO COMNCTBEHMKOT Ha CTBapTa MOXes Aa ja KOpUCTU NN Aa He ja KOpPUCTU
OAHOCHO Aa ja KOpPMCTM Kako LUTO caka, a ako CTBapTa € HeABWKHOCT Aa ro KOpucTu
3eMjuWTeTo NoA HeABWXHOCTa, Ce [0 yTpobara Ha 3emjaTa, a BO34yXOT Hapg
3eMjULITETO HeorpaHN4YeHo BNUCOKO, A0 HEOGOTO.

WcknyumBocTa nak, nogpasbupa Toa Aeka CONCTBEHMKOT MOXE Aa ro WUCKIy4u
CeKoro oA nospegaTta Ha CBOETO MpaBo. 3aToa € OCHOBAHO Kora ce 360pyBa 3a [ABe
KOMMOHEHTM Ha COMNCTBEHOCTa, efHaTta MNo3uMTUBHA Koja ce COCTOM BO OB/lacTyBarara
Ha TUTYNapoT Ada ja ApXW, KOPUCTM W pacnofara co cTBapTa M HeraTUBHa Koja ce
cornegysa BO 06BpcKaTa Ha cuTe TPeTu fimua, Aa ce Bo3Ap)yBaaT Of B/fiMjaHUETO Bp3
cTBapTa LUTO My npunara Ha efeH COMCTBEHUK.

CnegHOTO CBOJCTBO Ha COMCTBEHOCTA € Hej3uHata eAWHCTBEHOCT Wu
He[enMBOCT. EAVMHCTBEHOCT NN HELETMBOCT 3HaUM feka cuTe oBnacTyBaka o[ Kou ce
COCTOM COMNCTBEHOCTA My nNpunaraart Ha efieH UCT CybjekT 1 He MoxaT ga ce genart mery
noBeke cybjekTn. Toa He 3Ha4un Aeka NpaBOTO Ha CONCTBEHOCT HE MOXe Aa MM npunafa
Ha noBeke cy6jekTn, MefyToa BO TakOB C/lyyaj NpaBOTO He ce Aenu Mmefy Tue nvua
(coconcTBeHnUM) NO cBoOjaTa COAPXMHA, Taka LUITO Ha efeH ga My npunafa egHo, a Ha
ApYyr Apyro oBfiacTyBake, TYKy CEKOj 04, HMB y4yecTByBa CO COOABETEH AEN BO cCuUTe
oBnactyBawa. Of gpyra cTpaHa, OBa CBOJjCTBO HE 3HauuM HM Toa [Aeka HOCUTENOT Ha
NpaBOTO Ha COMCTBEHOCT He MOXe Bp3 ApYyro fimue Aa npeHece efHoO o4 cBouTe
oBnacTtyBahwa. Ho, 1 BO BakoB C/ly4aj CONCTBEHUKOT OCTaHyBa €AMHCTBEH COMCTBEHUK,
a [pyroto nuue CTaHyBa HOCWUTEN Ha €4HO ApYyro, OrpaHN4YeHo, U3BEAEHO npaBo
(cnyx6eHocT, 3as10ra, 3aKkyn).

EQVHCTBEHOCTA HE e KapaKTepucTMKa Ha CUTe UCTOPUCKM O6MMLM Ha NpaBo Ha
corncTtBeHocT. Taka, deygasnHata COMNCTBEHOCT BO CBOjOT  pasBuMeH  06/uK
npetcTaByBawle O06GAMK Ha nogesnieHa COMNCTBEHOCT, 3aliTO BpP3 eAeH MCT npegmet
nocToeja MOBEKe COMCTBEHMUM CO pas3/IMyHU OBflacTyBawa. MefyTtoa, cuTe apyru
NCTOPUCKN 06/1MLM Ha COMCTBEHOCT MMaar BakBa KapakTepucTumKa.

EnactmyHocTa Ha NpaBoOTO € UCTO Taka efHO Of CBojcTBaTa Ha COMNCTBEHOCTA.
Toa 3HauM geka 3a BPEME Ha Hej3MHOTO Tpaere ce AOonyliTa HEKOM oBnacTyBama Mo
BO/MjaTa Ha HOCUTENOT UM NO Apyra OCHOBa (3aKOH, cyAcka oasyka), oapeaeHo Bpeme

Ja 6uaaTt oIBOEHM O HOCUTE/IOT M Aa My npunagHaT Ha Apyr cy6jekT. Ha npumep,
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cTBapTa Ce fgasa BO 3akyn WM Ha nocsyra, ce ycTaHOByBa MpaBO Ha C/yX6eHoCT,
npaBo Ha 3ajiora. Ha 0BOj HauMH NPaBOTO Ha COMNCTBEHOCT MOXE MPMBPEMEHO Aa
ocnabw BO norned Ha 36MpoT Ha oBnacTyBakwata. Moxe gypu ga fojae Ao cutyaumja
Ha COMNCTBEHUKOT Aa He My OCTaHe Lesio HAeHO O OBflacTyBawara, Ha npuvep pavHa
3asora. Toraw ce pabotu 3a rosno npaso, nudum ius nuda proprietas. MefytToa npaBoTo
CO Toa He racHe. o npecTtaH Ha BaxXHOCTa Ha OA4ENHW OrpaHudvyBaka Bp3
oBfacTtyBamwarta, TMe My Ce BpakaaT Ha COMNCTBEHVKOT, Ma 3aroa npaBoOTO Ha
COMNCTBEHOCT aBTOMATCKMN NOBTOPHO MM fo6uBa CBOMTE OB/lacTyBaka.

TpajHOCTa Ha NpPaBOTO € efHa Of CYLUTEeCTBEHUTE KapaKTepUCTUKM Ha MnpasoTo,
Makap LITO OBaa KapakTepucTuka He e OuTHa 3a cuTe BMOOBM cTBapu. Ha npumep
npoun3BoaAMTE HaMeHeTU 3a npogaxba ce npovssegyBaaT 3a fa ce npojagar BegHalu
Nno HUBHOTO NpounsBedyBare. MOTPOLWHNTE CTBApPU Ce CaMO KpaTKo BpemMe npeameT Ha
npaBoTo. MefyToa OCHOBHUTE CpefcTBa M MOTPOLIHWTE [o6pa of TpaeH kapakrtep,
KakBu LUTO Ce, Ha NpuMMep CTaHOeHWTe 3rpagm Co NOKyKHMHaTa ce npubasyBaar 3a ga
Cce 3aJpXaT BO CBOja COMNCTBEHOCT Cé Aogeka (huU3NYKM TpaaT OAHOCHO Cé Aofeka
MoXaT fga 6ugaT eKOHOMCKM uckopuctyBaHu. MefyToa, TpajHOCTa, KoMKy U fda e
ycnoBeHa of, hmanykata npupoa Ha cTBapTa, BO OCHOBaTa 3aBuCW 0Of npupogarta Ha
camoTo npasBo. ConcTBeHOCTa N0 CBojaTa NpasHa Npupoja e TpajHo npaBo. TpajHocTa
Ha NPaBOTO ja O3HayyBa CTaTMyHaTa CTpaHa Ha COMNCTBEHOCTa Ha MPUCBOjyBaHETO,
LUTO HeKkouM Tro HapekyBaaT npunarfawe. CO npaBO Ce WUCTakHyBa [Jeka oBaa
KapakTepucTuka gonywrta v gpyrn UCKydyoum of, noropeHaBefeHunoT. Taka, MOXHO e
NpaBOTO Ha COMNCTBEHOCT pga 6uae orpaHMyeHo, OLHOCHO YC/IOBEHO CO MNpaBo Ha
npekyn. MOXHO e npaBoTO ga Ce U3ryom nopagn HeucnosiHyBake Ha 0O6BPCKUTE Ha
npnbaByBayoT Ha NPaBoTO crnpemMa NPeTXo4HNKOT.

FopeHaBefeHUTe ONWTN KapakTePUCTUKN Ha NPaBOTO Ha COMNCTBEHOCT /1aBHO ce
ogHecyBaaT Ha npuBaTtHaTa Oyp)oacka COMNCTBEHOCT, HO TWe BaxXaT W 3a CeKoj Apyr
NCTOPUCKN 06/IMK Ha npuBaTHaTa COMNCTBEHOCT, Ma U 3a gpXaBHarta Kanutasimctmyka u

coLmjanIncTYKa CONCTBEHOCT.
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9. lNpaBHO 3HayYeH-e Ha B1ageHNeTo

EfHa of npeTnoctaBkuTe 3a OCTBapyBaHe Ha CEKOe CTBapHO NpaBo, a NocebHOo
Ha NPaBOTO Ha COMNCTBEHOCT € HOCUTeNOT Ha MpaBoOTO Aa ja Bfajee cTBapTta LWITO e
npegMeT Ha nNpasoTo. Bo Hayeno, cogpXuHata Ha NpaBoTO HE MOXe Aa Ce 0oCTBapu,
ako HOCUTesIoT He ja Mma cTBapTa BO CBOM pale, ako ja Hema (pusnykata BnacTt Bp3
Hea.” MOKOHKPETHO KaXKaHo, CTBapTa He MOXeE HU [a ce KOPUCTM, HUTY Nak co Hea Aa ce
pacrnonara, AOKOJIKY HOCWUTEsIOT ja Hema BO BnageHue. ViMeHo, 3a fa ce KOpuUCTu
cTBapTa, Tpeba fga 6Guae BO BNacT Ha KOPUCHMKOT. 3a fa ce pacnosiara Co Hea,
O[HOCHO 3a fJa ce npeHece nNpaBOTO BpP3 Apyr, Tpeba pa ce M3BPLUIM HEJ3UHOTO
npegasake Ha npubaByBayoT. [MOHekoraw nopaan oOBaa OKOJIHOCT W camarta
COMCTBEHOCT Ce MpuKaxKyBa Kako npaso CO TpW OBacTyBawa, Ha ApXehe, KOPUCTEeHe
N Ha pacnosararwe Co cTBapTa. He ja ucknyyyBam U MOXHOCTA [ieKa B/1afeHNeTO MOXe
Aa buae n napumjasiHo oBfiacTyBake 0f e4HO npaso.

Cnopep, oBa, BnaZieHMeTo e nokasaTes1 Aeka /MuUeTo LWTOo Bfajee egHa cTeap e
N HOCUTEN Ha NpPaBOTO BP3 Taa cTBap. MefyToa, nocTojar u c/yvau Kora Brajgetenuire
Ha CTBapuM He Ce M HOCuUTeNnn Ha npaBa Bp3 HUB. Bo TakoB criyyaj BnageHueTo
npeTcTaByBa camoCTOjHa (pakTuuka BNacT Ha ApXxaTtesoT 6e3 npaBHO nokputue. Baksun
cuTyauun He ce peTku. Ha npumep, KpageuoT Ha efHa cTBap uMa BfiacT Bp3 Hea,
Makap LUTO HemMa npaBo Ha Hea. KynyBayoT Ha ykpajeHaTa CTBap UCTO Taka He cTaHyBa
Hej3VH COMCTBEeHMK. [locTojaT 1 cuTyaumn LWTO Ce COrnacHN Co NpaBHUOT NOpeaokK, npu
KOW NUUETO LWTO ja ApXK CTBapTa HeMa npaBo Ha Hea. Toa ce HapekyBa feTeHuuja Ha
Ty cTBapwu, Npu Koja ApXaTesioT He NpeTeHaupa Ha NpaBoToO BP3 CTBapTa HUTY Mak ja
KOpUCTK, Makap LITO ja ApXW. Ha npumep, paboTHUKOT M1 ApXn cpefcTearta 3a pabora
Ha CBOjOT paboTogaBay, Na cenak He e BrageTesl BP3 UCTUTE, HAofavyoT Ha Tyfa cTBap
NCTO Taka, UICTOBO Baxu 3a YyBap Ha Tyfa CTBap Wan 3a nuue WTo NpoCcTo Npuapxysa
Tyfa cTBap No 6Gapawe Ha HOCUTENOT Ha npaBoTo. Cnopef KIaCMYHOTO PUMCKO
cthakare v nimue WTo MMa npaso Aa KOpUCTU Tyfa cTBap No HEKOj A0roBOpeH 04HOC He
e BfiageTes, TyKy AeTEeHTOp Ha cTBapTa (3akynew, nocsyronpumMady). Vima aypuv v crydyau

Kora efHO /i1ue ApXK CTBap, a BOOMLWITO He e CBeceH 3a Toa. Ha npumep, HeKoj no

7 Mpoo. a-p Npynue A.,Kyntypa-Ckonje, (1985), CteapHo npaBo- BTop Aen, cTp. 209
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rpeLlka ke ctaBu Tyfa KHMUra BO CBOjaTa YaHTa, Npu WTO MMa MosiHO OTCYCTBO Ha BoJija
Aa ce ApXu Taa CTBap WK T.H. MEXaHNYKO ApXeHe Ha Tyfa cTBap.
Ha TakoB Ha4uH BNageHneTo ce jaByBa BO [ABa BUAa, Kako:
- Toce6Ho oBnacTyBake oA egHo npa.o (ius possidendi), n
- Yucrta (paktMuka BacT, 3a4 Koja He CTOM HMKakBo npaso (ius
possessionis).

BnageHneTto BO HEroBMOT CamMOCTOEH BUW[, Kako yYucTa (pakTtuyka BnacT, HU3
uenaTta uctopuvja Ha NpaBoTOo NpeTcTaByBa NpaBHO-penieBaHTHa kaTeropuja, Makap LTo
MHOTy €/leMeHTU 0f OBaa nNpaBHa WHCTUTyUMja BO MOHOBO BPEME MOWHAKy ce
nocTtaByBaar.

BnageHneTto yxmBa npaBHa 3awTuta. Bo npuHUMn cekoe, na v HE3aKOHCKO
BNnaZleHne, Kako onpegeneHa aktnyka coctojoa Ha ofgHOC Mefy CybjekT u cTBap, €
npasHO 3aLTUTEHO.®

OBpge ce nocTtaByBa €AHO Npallare: 30WTO Ha BflialeHMeTo My ce AaBa 3alTuta
Kora e jacHo Aeka 3af Hero He mMopa fa cTou npaso? 3a oBa MOCTojaT NOBEKE TEOopUN.
Crnopef efHO MUCNEewe, NoBpeaara Ha BafeHWeTo U Torawl Kora 3af Hero He cTou
€HO npaBoO, MpeTcTaByBa aKT Ha HaCWACTBO, BMA Ha Henpaso. Co 3awTutara Ha
BNafeHNEeTo ce LWTUTU ONwTecTBeHMoT mup. Crnoped eaHo ApYro MUC/EHE, NMOCTOM
WHTEepeC Ha BNnageTesioT cTBapTa Aa ocTaHe BO Heroeo BnageHue. Cé gogeka cygoT He
oANlyuv fanv BnafeTtesioT MMa npaso Aa ja 3a4pXu cTBapTa BO CBOe BrajeHue, TOj
nMa npaBo Aa ja gpxu. Toa e T.H. Teopuja Ha KOHTUHYUTET. BnageHneTo ce LWTUTK
3alWTo NO NpaBWAO 3a[ HEero CToM COMCTBEHOCTA. 3awTutara Ha BNageHneTo e
[OMNOJSIHyBake Ha 3aliTutaTa Ha COMCTBEHOCTA, 3allTO COMNCTBEHUYKUTE TYXOU ce
NMOBP3aHN CO TELUKOTUMN.

Mo moe mucnewe, Kako OCHOBHO 0O6jacHyBawe 3a BnageTesickaTa 3awTtuTa
Tpeba fa ce 3eMe 3ayyByBarL€TO Ha OMNLITECTBEHMOT Mup. AKO ce AOoNywTW auuara
camoB/lacHO ga of/lydyBaaT BO uue BnajeHuve tpeba ga octaHyBaart cTBapuTe, Ke ce
npeansBrkyBa Hepepg, 6GecrnpaBHa cocToj6a, LWITO UM € CMpOTMBHA Ha uenute Ha
npaBoTo. Ce pa3bupa Aeka Ha oBa 0bjacHyBawe ce HaaoBp3yBaaT M APYrnUTe NPUYMHM,

KakO OHaa pfeKka 3aj B/lageHNeTo 4eCTO natun ce Kpue n CamMoTO [MpaBo, Na npeky

8 Mpoo. a-p Npynue A., Kyntypa-Ckonje, (1985), CtBapHo npaso- BTOp gen, cTp. 210

26



BNafeHNeTo ce WTUTU U caMOTO NpaBo. /ICTO Taka € HECNOPHO Aeka 3af, BfaAeHueTo,
Kako 1 3aj npasBaTta BOOMLUTO, CEKOrall Ce KpujaT EeKOHOMCKATE MHTEpecu Ha nuuarta.
MefyToa, of rnefgHa Toyka Ha NpPaBOTO Ce MNo4yMTyBaaT CcamMO OHWE WHTEpecu LITO
[o6mBaaT UCTOBPEMEHO M nNpaBHM KBanuTeTu. Cekoja NpaBHa 3awTuTa mMopa ga ce
06jacH/ CO MpaBHW MPUYMHK, Makap LITO € HaABOp Of CEKakBO COMHeBawe Aeka
€KOHOMCKUTE MHTEPECH BO KpajHa /iMHKja ce OCHOBa 1 3a caMoTO MpaBo.

BnageHneTo nma npaBHO 3HaYeH€e 1 BO Taa CMUC/a LWTOo MoXe ga buae ocHoBa
3a CTeKkHyBake OOHOCHO ryberwe Ha npasa. Taka, Bp3 OCHOBa Ha MOBEKeroAuLLHO
BNageHne Ha epgHa cTBap, pakTuukaTa BAacT Bp3 Taa CTBap 3a BageTesnor
npepacHysa BO NpaBo, a 3a NopaHeLLIHMOT CONCTBEHNK Ha Taa CTBap 3Hauun 3aryba Ha
npasoTo. Cnopep oBa, ywTe efHall Ke rnojsseyemMe feka BNafeHneTo Kako oapeneH
dhakTUUKM, EKOHOMCKN OHOC CO BPEME Ce CTabunmanpa Kako OnwTecTBEHO EKOHOMCKN
N NpaBeH MHTepPeC 1 ce npeobpasyBa BO Npaso.

Moxe ga ce 3aknyun Aeka NpaBHOTO 3HAYEHE Ha Bf1aleHNETO e NOBEKEKPaTHO.
3aroa, € HOpMas/lHO U HEroBOTO peryavpake CO NpaBOTO M HeroBata TeopeTcka
o6paboTKa BO HaykaTa. Bo Bpcka co Toa MoXe fia ce KoHcTaTupa feka BO COBpeMeHuUTe
yC/I0BU BNageHUeTo npeamnsBrkyBa OGpOjHM AWNEMM 3a HErTOBOTO 3HauYere, Npupoaa,

CyLUTVHA, BUA0BW 1 AEjCTBO.

9.1. BwnpoBwu Ha BnageHue

Bo Hayeno cekakoB BWA Ha BnageHue yxusa 3awtuta U Mma CBOe MNpasBHO
3Haderwe. OTTyka He Tpeba fa ce M3B/leye 3ak/ydyoKOT [eka pas/IMyHUTe BULO0BU
BNafeHne Hemaar pas/iMyHO NpaBHO 3Hayewe M [ejcTBO. 3aroa e HeonxoAHo Jda ce
oApeaar BMAOBUTE Ha BrageHueTo. [ocTtojat noBeke BUAOBU BrafeHne MogenmpaHu
cnopeg, pasHu kputepuymu.®

Crnopes u3nuknMoT ofHOC Mefy BnageTtenor W CcTBapTta, B/afjeHWeTo ce
pa3/iMKyBa Kako:

- HenocpeaHo BnajeHue, u

- nocpeaHo BnajeHue.

° Mpoo. a-p Mpynue A., Kyntypa-Ckonje, (1985), CtBapHO npaso- BTOp gen, cTp. 219
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HenocpeaHo BnageHme e OHa WTO 0 O3HavyyBa HENOCPeAHMOT OAHOC Mery
BNnageTenoT un cteapTta. Bo Taa cmucna 3akyneuoT € HenocpedeH Bnageten, aogeka
3aKkynogasadoT e nocpefeH Bnagetes, 3alUTO TOj ja n3pasyBa cBojata hakTuyka Bnact
Bp3 CTBapTa Npeky 3akyneuoT.

Cnopef KpuTepuyMoT Ha NOTEKN0TO, BaAeHNETO MOXe Aa buae:

- CaMOCTOjHO BfiagieHue, 1
- 13BefeHO BnajeHue.

MpBOTO BNageHwe MOCTOM Toraw Kora BNageTesioT MUCIU Aeka nma epfHo
CaMOCTOjHO npaBO pga ja Bnagee ctBapta. OBa BrageHMe My oOAroBapa Ha
COMCTBEHUYKOTO BflafleHMe Of TepMaHCKOTO W Ha CaMOCTOjHOTO BfiageHne of
LWBAjLLapCKOTO NpaBo. 3BefeHOo e OHa BnajeHve WTOo ce n3BeayBa o[ B/iafeHUeTo Ha
apyro nuue. Ha npumep, N3BeAeHO € BNafeHMeTo Ha 3akyneuoT, NoC/yronpumMayoT u
ap. OBa BnageHvne nva MHory C/ZIM4HOCTM CO MPETXOAHOTO.

Bo npaBHUTE cucTeMn Ha MogepHaTa KOHUenuuja BaHa Knacudukaumja Ha
BNafeHNeTo e OHaa LTO Ce BpLMX cropes npupogaTta Ha uenta, OAHOCHO crnopes
coApXuHata Ha BonjaTa Ha BrageTtenoT. Kako wWTo 6ewe HarnaceHo, cnopepg OBOj
KpUTEpPUYM Ce pa3/ivKyBa:

- COMNCTBEHWYKO BriafeHne, 1
- YyNnoTpe6HO BnageHue.

3HauyereTO Ha OBaa nogesidba e BO Toa LWITO camo NPBOTO MOXe fa AoBefe [o
npeTBOpare Ha BNaJeHneTo BO Npaso.

FopHMBE nogenbu Ha BMAOBUTE Ha BNafeHMETO BO NuTepaTypaTa 06UYHO ce
Bp3yBaaT 3a T.H. MOJepHa KOoHuenuuja Ha BNafeHWeTo, HO He M 3a OHa LWTOo
npousnerysa of No3uMTUBHOTO npaBo. Co orfef Ha OHa LUTO o U3/I0XKUB norope, BO
BpCKka CO CTBapHaTa M 3aMuc/fieHaTa pas3/ivka Mefy knacmyHata v mogepHata
KOHLlenuuja Ha BNaJeHneTo, M1uciam Aeka 3a cnoMeHartarta koHcTaTauumja Hema MecTo,
T.€. [leKka ropHuTe Kriacudmkaymm ce peasiHy 1 co Orfe[ Ha HalleBo npaso.

3HavajHa nogenba Ha BnafeHWeTO e crnopepg oKOIHOCTa fasv 3af Hero cTtou
HEKOj MpaBHO BaXeukM OCHOB 3a BnageHwe unm He ctou. Cnopepn OBOj KPUTEpPUYM
BN1afeHNETO Ce jaByBa Kako:

- 3aKOHCKO BJ/1ageHune, "
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- HEe3aKOHCKO BrafeHue.

3aKOHCKO e OHa BfafeHne WTo ce 6asnpa BpP3 HEKOj MpaBHO BaXXEYkn OCHOB.
Toa 06MYHO e npaBHO Aer1o, a MoXe Aa buae u HacnedyBawe, afMUHUCTPATUBEH U
cyacku akt. Cnopepg, Toa, ako BfiafeTesioT M NOoKpaj 3akoHMTOCTa Ha BNafeHUeTo He
CTaHa/1 CONCTBEHUK Ha CTBapTa, NMpMyMHaTa 3a Toa € BO HewWTo Apyro. AKO Ha npumep,
Haofay Ha Tyl npegmMeT unu Kpagew My ro npogage Ha gpyr Toj npeamet. BnageHneTto
Ha npubaByBa4yoT € 3aKOHCKO. Pa3/iMkyBameTOo Ha BNafeHUEeTO KakO 3aKOHCKO U
HEe3aKOHCKO MMa 3HayeHe npu CTeKHyBakeTO Ha NPaBOTO Ha COMNCTBEHOCT, OAHOCHO Ha
COOABETHOTO NpaBO BP3 NpPegMeTV BO OMWTECTBEHA COMCTBEHOCT MO OCHOB Ha
oApXyBauka. o 0BOj OCHOB MOXe fa ce CTeKHe MpaBO, CamMO ako Ce MMa 3aKOHCKO
BnageHue.

crnopef KpuTepuymoT fanv BNafeTesioT 3Hae 3a HefgocTtaroumte Ha CBOETO
BNageHne BO OAHOC Ha MNOCTOEHETO Ha NPaBHMOT OCHOB 3a HEro, BMafeHueTo ce
pasnunkyBa Kako:

- COBECHO B/iafieHve, 1
- HEecOBEeCHO BfnajeHue.

CoBeCHO e OHa B/lafleH1e Kaj Koe BNnageTesioT BepyBa [AeKka HEroBOTO BflajeHne
He e BO CNPOTMBHOCT cOo npaBoTo. Co Apyrn 360poBuM, ako ApXaTesioT € BO 3abnyaa 3a
NnpaBOoTO YMjallTO COAPXMHA ja BPLUKX, TO] € coBeceH. HecoBeceH e OHOj LWTO 3Hae Unu
CO orfief, Ha OKOJTHOCTUTE MOXeN [a 3Hae [eka HEroBoTo B/lafeHne Hema CBoja npaBHa
OCHOBa, Aeka nNpaBOTO My npunara Ha Hekoj Apyr. AKO, Ha NpuMep, Ce Kynn Hekoja
CTBap NOA COMHUTESIHM OKOJIHOCTW, T.€. 04, Kpadel, KynyBayoT 3Haesli Uan Moxen ga
3Hae pfgeka KyrnyBa Off HEecCOrCTBEHWK, KynyBa YykpajeHa cTBap. 3aToa, HeroBoTo
BNafeHne, Makap LUTO € 3aKOHCKO (nopajm KynyBaheTo), He e coBeCcHo. CoBeCcHoCTa e
BHaTpELUEH, NCMXOSIOLLKKN, a CO Toa N eTUYKM, MOMEHT Ha OAHOCOT Mefy cybjekTute. Bo
COBpEMeHMTEe MpaBa, 3a pas/fiMka oA PUMCKOTO MpaBo, COBeCHOCTa Tpeba ga Tpae 3a
CeTo Bpeme Ha BfnageHmeTo. AKO coBecHOCTa nogouHa oTnajHe, ce cMeTa jeka
BNnageHneTo e HecoBecHo. CoBeCHOCTa Ce nMpeTnocTtaByBa. Toa 3HauuM [eka
HecoBeCcHOCTa Tpeba Aa ja AokaxyBa CNpOoTMBHATa CTpaHa.

CoBecHOCTa M 3aKOHUTOCTa Ha BMafeHNeTo He ce NAEHTUYHU NonMK. MOXHO e

BNafeHNeTo aa Guae 3aKOHCKO, a HeCOBeCHO M obpaTHo. Bo nocnedHuoB cryuyaj ce
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36opyBa 3a T.H nytatuBeH OCHOB. COBECHMOT BnageTesl Cekoraw ce TpeTtupa
MoOMoBOJIHO, OAOLWITO HECOBECHNOT ApXaTen Ha Tyfa cTeap.
Cnopepg HauMHOT Kako e NpMbaBeHO BNaAeHNETO, MOXE Aa Ce pas3/iMKyBa Kako:
- npaBso (UCnpaBHO) BflajeHune, n
- Henpaso (HeucnpasBHO) BriafeHue.
3a HenpaBo (HeucnpasBHO) BNageHne ctaHyBa 360p kora e npubaBeHo co cuna,
NyKaBCTBO M CO 3/10ynoTpeba Ha gosepbarta. M 3akOHCKOTO BNafeHne Moxe aa ouae
HenpaBo (HencnpaBHO). Taka, ako HeKOj, LUTO Kynun efgHa cTeap, Co cu/a ja oA3eme of
BNafeHNeTo Ha NPeTXOAHWUKOT, npeg ga My 6uae npegageHa crnopepg ycrioBuTe Ha
[OroBOPOT, HEroBOTO BNafeHWe e Henpaso (HeucnpasHO). VICTO Taka, ako HEKoj ja
3710ynoTpebu gosepbata, Na cTBapTa WITO My € 0BEPEHA ja 3a[pXn 3a cebe, CTEKHYBa

Henpaso BrlafeHue.

9.2. lpnbaByBake 1 rybere Ha BfiafeHNeTo

3a fa MOXe fda ce OCTBapu Kako dpakTuyka BnacT Bp3 CTBapuTe, BNageHneTo
Mopa ga ce npubasu. NMpnbaByBaH-€TO MOXE fa CTaHe Ha ABa OCHOBHW HAUYMHMU:

- OpuUrMHepHo npubaByBaheE, U
- [AepvBaTUBHO NpubaByBat-E€.

OpurnHepHoTO npubaByBare CTaHyBa CO OPUTMHEPHU €4HOCTPaHu akTn Ha
BNnagetenor. Bo cekoj cnyyaj noTpebHO € 3anocefHyBawe Ha CTBapTa, T.H.
anpexeHsnja Ha cTBapTa. be3 Hea Hema hakTuyka Bnacr.

HaunHute Ha npnbaByBake Ha BflafleHMETO Ce MOLUHE pasInyHM 1 3aBucaT of
npupoaarta Ha cTBapTa LWTO ce npubaBysBa. Cenak, cekorawl e noTpebHo Aa ce co3gaae
TakoB (OM3NYKM OLHOC Mefy cTBapTa W BNageTesioT WTO Ke OBO3MOXW (haKTU4YKO
pacnosiarake CO Hea, NOTOYHO OCTBapyBar€ Ha €KOHOMCKUTE KOPUCTW Of Hej3nHaTa
ynotpeba. MNokpaj Toa, ce ncrakHyBa Aeka e NoTpebHOo Aa ce MCKAy4Yu BMafeHMeTo Ha
TpeTv nuua Bp3 cteapuTe.'’® 3Haun, cTekHyBameTo Ha BRajeHNeTo e aKTUYKO
npawlawe n 6UTHO € aKTOT Ha CTEeKHyBaheTO Aa buae oA TakoB MHTEH3UTET LUTO Ke

co3gage MOXHOCT 3a (*)aKTl/I'-lKO pacnonaralke Co CTBapTa.

10 Mpod. a-p Npynye A., Kyntypa-Ckonje, (1985), CtBapHoO npaso- BTOp gen, cTp. 221
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MpuToa, 3a CTEKHyBare Ha BfafleHNeTo He e J0CTaTHO camo CcTBapTa fa 6buge
BO anpexeH3unja Ha efHo fimue, T.e. Aa ce ApXKU of Hero. MoTpebHo e nnueTo ywTte u
Aa MaHudbecTupa BoJija cTBapTa Aa ja ApXu 3a cebe unm BO CBOja KOPUCT. BeyLUHOCT,
Ha OBOj HAYMH BNafeHNETO ce pasfnkyBa of geTeHuujaTa.

Haykata He e eQMHCTBEHA OKOJ1y MpallakeTo- Aav 3a BlajeHneTo e notpebHa
N [enoBHa CNoco6HOCT Ha BnageTenot? Mo moe Mucnewe, AeslymMHata [AefloBHa
CrNOCOBGHOCT MOXe Aa ce npudaTn Kako AocTaTHa 3a CTeKHyBawbe Ha BrajeHue, Ho
nosiHaTa AenoBHa HECNOCOBHOCT NpeTcTaByBa Mpeyka 3a 0Ba CTeKHyBake.

[lepvBaTtvBHO BnajeHne ce CTeKHyBa CO MNpefaBareTo Ha cTBapTa LWTO e
npeaMeT Ha npaBHO Aeno. 3Hayu AepuBaTMBHO € OHa CTekHyBahe Koe ce 6asupa Ha
30Mp Ha npaBHU (PakTM Mefy KOM Kako OuTeH durypupa OHOj feka npaBHUMOT
NPEeTXOOHUK Ha CTEeKHyBayoT € W HOCUTEe/Nl Ha CTeKHaToTO npaBo, Agogeka nak,
OpPUrMHEPHO € OHa CTeKHyBare Koe ce 6a3mpa Ha 36Mp Ha nNpaBHU akTn Mefy KOu Kako
O6uTeH He durypupa OHOj Aeka NPaBHUOT NPETXOAHMK Ha CTEKHYBayOoT € U HOCUTEesT Ha
CTEeKHaTOTO npaso.

BnageHneTo npectaHyBa cO 3aryba Ha (paktuuykata BiacT Bp3 CcTBapTa.
MefyToa, NpMBPEMEHOTO rybewe Ha CTBapTa 0f, BNafeHNeTo He 3Hauu gedrHUTUBHA
3aryba. /IHaky, 3a rybeweTo e AocTaTHO fa npectaHe 6110 Koj o4 ABaTta eCeHuujasiHn
efleMeHTu, BfacT 1 Bonja. BnageHvueTto ce rybu nopagu nponacTt Ha cTBapTta, nopaau
of3emMare 04, CTpaHa Ha apyr, nopaau ryberwe Ha BO/lja fa ce Bnajgee Bp3 crteapta U
ap. He e rybere Ha BNnageHveTo, ako cTBapTa My ce faje Ha Apyro nviue [a ja apxw
3a cMeTKa Ha BnagetesnioT. Cnopepg T0a, rybeweto moxe ga 6uae AOOGPOBOSHO U
CNPOTUBHO Ha BONjaTa Ha Bnagetenot. NpefaBaweTo Ha CTBapTa Ha HOB B/lajeTen e
TUNWYEH HAYMH Ha AO06POBOTHO NpecTaHyBarbe Ha BnageHunerto.

EgoHaw un3ry6eHo BnageHve MoXe MNOBTOPHO pga ce npubaBu €O HOBa

anpexeHsuja (apprehensio-npnbasyBame).

10. ConcTBeHOCTa Ha cTpaHuuTe Bo Penyb6nvka MakegoHuja
Mo)HoCTa CTpaHuuTe f[a CTekHyBaaT CTBapHM NpaBa Ha TepuTopujaTa Ha

Peny6nvka MakegoHuja e perynimpaHa co 3akoHOT 3a COMCTBEHOCT U ApYr CTBapHW

u Mpod. a-p Npynye A., Kyntypa-Ckonje, (1985), CtBapHO npaso- BTOp Aen, cTp. 223
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npasa, Koj npeTprne cepuo3Hn n3MeHn ToKMy BO 0BOj Aesn Bo 2008 rognHa. 3CUACH
coapXxun nocebHa AednHUUMjA HA NMOMMOT Ha CcTpaHel,. Na Taka, 3a npuMeHaTa Ha 0BOj
38KOH Kako CTpaHCKO (M3NYKO J/iMue, Ce CMeTa OHa (U3MYKO /finue Koe Hema
ApXaBjaHCTBO Ha Peny6nvka MakegoHuja. Kako cTpaHCKO npaBHO /MLUe Mnak, ce cMmeTta
OHa MpaBHO /MLEe KOe MMa perncTtpupaHo ceauwite HaABop Of TepuTopujata Ha
Penybnunka MakegoHuja (4. 241).

Bo Peny6nvka Makegonuja, 3SCUACI (4n. 242) npegsuaysa:

,CTPaHCKUTE IM3NYKA U NpaBHU JiMUa MOXaT [a CTekHyBaaT npaBO Ha
COMCTBEHOCT BP3 MOABVIKHU CTBAPU Kako 1 AoMaluHuTe nuua”.*

Moxeme pfa 3akiydysMme [eka CTpaHuuTe MmaaT HauvoHasleH TpeTMaH BO
norsneq Ha nNpaBoOTO Aa CTekHyBaaT COMCTBEHOCT BP3 [ABWXHM CTBapu BO Penybnvka
MakenoHuja, 0AHOCHO Aeka cTaHyBa 360p 3a OnLTo npaso.

1. EQHO of HajaenvkaTHUTE nmpallanwa Ha npaBHarta nosoxba Ha cTpaHuuTe ce
o[lHecyBa Ha focTanHocTa 3a CTpaHuuTe Ha NpaBoTO Ha COMNCTBEHOCT U ApyruTe npasa
BP3 HEeABWXHOCTUTE.

3CNACIT npegsuaoyBa [ABOjHA Knacudvkauvja BO NOrfies Ha MOXHOCTa
CTpaHuuMTe Aa CTeKHyBaaT COMCTBEHOCT BP3 HeABWXHOCTM BO Peny6sivka MakefoHuja,
criopep OCHOBOT 3a CTeKHyBah€e Ha TakBaTa COMCTBEHOCT. Taka, Ce BpLUM pas3/inkyBaHe
nomery npaBoOTO 3a CTekHyBawe COMCTBEHOCT BP3 HEABWKHOCTM CO Hacnefysawe U
NpaBOoTO 3a CTeKHyBar€ COMCTBEHOCT CO NpaBHU Aena Mefy Xusu nimua.

M3meHnTe Ha 3CUNACI oag 2008 ce ogpasvja 1 Ha NpaBOTO Ha CTpaHuuTe Aa
CTeKkHyBaaT COMNCTBEHOCT BpP3 HeABWXHOCTM BO Penyb6sivka MakefoHuja no nart Ha
Hacnepgysawe, BO Nnpasel, Ha HataMollHa nnbepanmsauuja Ha ycrosute. HOBMOT uneH
243 o 3CNACT (co Koj e 3ameHeT cTtapunoT uneH 243 oa 3CHACI og 2001 rognHa)
rnacwu:

,CTPAHCKN (OU3NYKM NMLa OpXaBjaHW Ha [pXaBWTE KOM HE Ce 4JIeHKM Ha
EBponckata yHuja n OpraHu3aumjata 3a €eKOHOMCka copaboTka UM pasBoj, MoxaT CO
HacnegyBawe fa CTekHyBaaT npaBa Ha COMCTBEHOCT BP3 HeABWXHW CTBapu Ha

Teputopujata Ha Peny6nvka MakefoHuja Mof YC/OBU Ha PELMnpouuUTeT, Kako W

'2 3aK0H 3a CONCTBEHOCT U Apyrv cTBapHU npasa ,,Cn. BeCHUK Ha PMakegoHuja”, 6p. 18/01, un. 242,
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ApxasjaHnTe Ha Penybnuka MakefoHuja, ako CO MefyHapo4eH LOroBOp MOMHAaKy He e
onpeaeneHo.

CTpaHcku thmsnykn nuua, gpxxasjaHn Ha Ap>KaBuUTe YeHku Ha EBponckara yHuja
n Ha OELJ, moxar co Hacnefysarwe fa CTekHyBaaT npaBa Ha COMCTBEHOCT Bp3
He4BVXHW CTBapy Ha TepuTopujata Ha Peny6svka MakefoHnja nog UCTU YCTOBU Kako 1
ApxasjaHnte Ha Penybnuka MakegoHuja.

CTpaHCcKM npaBHW nuua, MoXart nof YC/I0BM Ha peuunpounTeT, Aa CTekHyBaaT
npaBa Ha COMNCTBEHOCT BP3 HeABWXKHW CTBapu Ha Teputopujata Ha Penybnuka
MakejoHu1ja Co HacneayBaHe Bp3 OCHOBA Ha TecTameHT”.™

Co O0BMe 3aKOHCKM M3MEHM, BOBefeHa e rpajaumja Ha CTpaHCkuTe usnykm
nMua BO nornef Ha CTekHyBaHheTO Ha npaBO Ha COMNCTBEHOCT BP3 HEABWKHW CTBapu
(cTaHBeH nnn genoBeH NPOCTOP U 3eMjULLTE) CO Hac/enyBake, Ha ABe rpynu:

a) CTpaHLUM Kou ce ApXaBjaHu Ha Ap)aBu-uneHkn Ha EBponckarta yHuja n OELLA, »

6) CTpaHUM KoM He ce ApXaBjaHu Ha ApXaBu-uneHKn Ha EBpornickarta yHuja n OELLL,.
lMpBarta rpyna Ha CTPaHCKM IU3NYKM SiMLLa KOW Ce ApXKaBjaHW Ha ApXaBu-UY/1eHKU

Ha EY v OEL/, BO norneg Ha CTeKHyBaweTO MpaBO Ha COMCTBEHOCT BP3 HeABWXHU

cTBapu (ctaH6eH wnn OenoBeH MPOCTOP M TPajexHo 3eMjulliTe) cCo HacnefyBahe

(mortis causa) ce BO LLeNIOCT U3efHa4YeHn Co gpXxasjaHnTe Ha Penybsivka MakefoHuja,

OZIHOCHO YXwnBaat HauuoHaneH TpetmaH (34CI1 un. 243 cT. 2).

CTpaHCKO (hU3MYKO NnuUe Koe He e [pXKaBjaHWH Ha Ap)KaBuTe-uneHkn Ha EY un
OEL/A, moxe fa cTekHyBa NpaBo Ha COMNCTBEHOCT BP3 HEABWXHM CTBapU (CTaHOEH niu
[enoBeH MpoCTop WM 3emMjuwTe) cOo HacnepyeBakwe (mortis causa) nog Yc/roBM Ha
peuunpounTeT, Kako 1 ApxasjaHute Ha Penybnuka MakegoHuja, ako co MefyHapoaeH
[0rosop novHaky He e onpegeneHo (3CACI un. 243 cT. 1).

Marky 36yHyBauyku e LWTO 3aKOHOT ro Kymy/smpa ApXaBjaHCTBO Koe Tpeba fa ro
nocegysa (OM3MYKOTO Nuue 3a da ce kiacuduvumpa BO OBaa rpyna: MMeHo, JIMLEeTo
Tpeba fga e apxaBjaHH Ha ApXXaBa Koja e uneHka Ha EBponckarta yHuja u Ha OEL. Ce
4YMHM [eKa HamepaTa Ha 3aKoHO4aBeLOoT 6una HauMoHa/IHMOT TpeTMaH BO nornieg Ha

OBa NpPaBo Aa MM ro A04eNV Ha ApXaBjaHWTe M Ha ApXaBuTe-usieHKU Ha EBpornckaTa

13
3aKOH 3a M3MeHyBakbe M A0MNOJIHYBaHEe HAa 3aKOHOT 3a CONCTBEHOCT M APYrn CTBapHM npasa ,,Cn. VECHUK Ha
PMakegoHuja” 6p. 92/08, un. 243.
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YHMja, Kako 1 Ha oHue op 3emjute Ha OELLJ. Bo npakTukata oaa ogpenba 6u tpebasno
[a ce npumeHyBa TOKMY BO OBOj npaseLl,. Ho, 3a ga Hema gunemu Tpeba Hopmarta ga ce
npeunsnpa.

MpaBOTO Ha CTpaHCKMTE MNpaBHM /fiMua 3a CTekHyBawe Ha COMNCTBEHOCT BP3
HeaBWXHOCTN BO Penybnuka MakefoHuja co HacnefyBawe BP3 OCHOBA Ha TECTaMEHT
npeTcraByBa penatnBHO pe3epBupaHo NpasBo YC/IOBEHO CO MOCTOEHE Ha MPOBEPEH U
hakTUyKM peunnpouunTer.

2. 3abpaHa 3a CcTpaHuuMTe [fa CTekHyBaaT COMCTBEHOCT BpP3 3eMjofesiCKO
3eMjuLTe Co HacneayBame.

Opf cogpxuHata Ha ogpepnbara of HOBMOT uneH 246 ctaB 1 jacHO npousserysa
[eKa BO Hea e cogpxaHa 3abpaHa 3a cTpaHuuTe ga CTekHyBaaT npasBo Ha COMNCTBEHOCT
Bp3 3emjodesicko 3emjuwTe. 3abpaHaTa € arncosiyTHa, OAHOCHO r0 ondaka Kako
CTEeKHyBareTO COCTBEHOCT MO NnaT Ha npasBHU Aefia Mefy XUBW uua, Taka v no nat Ha
HacrefyBame.

3a [a ce UCK/y4n CTeKHyBaweTO COMCTBEHOCT Ha CTpaHuuTe BpP3 3eMjOAesICKo
3emjuwTe o4 AejcTBOTO Ha 3abpaHarta of uneH 246 ctaB 1 ogq 3CUNACMH og 2008
rogMHa, HykHo 6m 6uno BO camarta 3abpaHyBauyka ogpepfba ga 6uage BrpageHo
orpaHuyyBake Ha Hej3VMHOTO [ejCTBO BO MNorfe[ Ha OBOj HauyMH Ha CTeKHyBawbe
COMNCTBEHOCT. Toa orpaHuyyBake 61 MOXesi0 fa ce CTOPU MOXHO Ha [Ba HauuHa.
MpBO, MOXHO € fJa ce Brpagn nocebHO orpaHuyyBake Koe Ke npeasuan aeka
3abpaHaTa 3a CTeKkHyBahe Ha CTpaHuuTe Ha npaBO Ha COMCTBEHOCT BP3 3eMjOL4ESICKO
3eMjuLTe He ce NpPUMeHyBa Ha cnydyaute ondaTeHn Bo YneH 243 of, 3akOHOT, OAHOCHO
Kora CTeKHyBareTO Ha NpaBOoTO Ha COMCTBEHOCT € CO HacnenyBawe. /1 BTOpo, MoXe fa
NMOCTOM OMNWTO OrpaHuyyBake Koe Ou npeasBuaeno feka cTpaHuuTe He moxaT Jda
CTeKHyBaaT COMNCTBEHOCT BP3 3eMjO4e/ICKO 3eMjULLTe, OCBEH, akO CO CaMMOT 3aKOH He e
novHaky npegsuneHo. buaejkm HWUTY efHa of, ABeTe CONyLMM He e BrpageHa BO
nameHetmnotr 3CNACI og 2008 rogmHa, npousneryea jacHarta Lesl Ha 3akoHodaseLoT
[ejCTBOTO Ha 3abpaHaTta fa ce npoTtera/v Ha CTeKHyBakeTO Ha CTpaHUuMTe Ha nNpaBo Ha
COMNCTBEHOCT Ha 3eMjofesICKO 3emjulTe No naT Ha Hacnepysawe, (2 He camMoO Ha

CTEKHyBatETO COMCTBEHOCT CO NPAaBHU fena Mefy X1BK 1mua).
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11. YcTaBHaTa pamMka Ha COMNCTBEHOCTa

Oppepbute Ha uyneHoT 30 Ha YcTtaBoT Ha PMakefoHuja ro uHayrypupaat
NpPaBOTO Ha COMNCTBEHOCT KaKO FeHepuyknm nomm M NpeTcTtaByBaaT 3akKOHCKa pamka 3a
ypeayBawe Ha OBa OCHOBHO (r/1aBHO) CTBapHO MNpaBO WM TOa NPBO BO ONWTUOT
reHepasieH 3akoH 3a COMCTBEHOCT 1 Apyru cteapHu npasa (3CKACIT), a n noHatamy u
TOa, Kako BO chneuujasiHATE 3akOHW KOW 0 ypeAyBaaT MPaBHUOT PexuM Ha
COMCTBEHOCTa Ha CTBapuTe o4 oNnwT UHTepec 3a PMakefoHMja, Taka 1 BO 3aKOHUTE KO
ro ypeayBaaT CTEKHyBaHeTO Ha NpaBoTO Ha CONCTBEHOCT BO MOCEGHM criyvau, ypeaeHu
CO TWe 3aKOHW.

Cnopep, ctaBoT 2 Ha 4neHoT 30 o4 YcTaBoT Ha PMakefoHuja:

,COMCTBEHOCTa co3[aBa npaBa U 06BPCkM M Tpeba Aa cayxu 3a Ao6po Ha
noeAvHeLoT 1 Ha 3aegHuuata”.

Cnopepf cTaBoT 3 04, UCTUOT YUJIEH:

,HVKOMY He moxart ga My 6upaTr oA3eMeHn WAN OrpaHuWyeHn ConcTBeHoCTa U
npasaTta Kov npousserysaar of Hea, OCBEH Kora ce paboTu 3a jaBeH MHTepec YyTBPAEH
co 3akoH”. ©°

BakBaTta (popmyauuvja BO YCTaBOT, CO NpaBO ro oTBapa npawlakeTo feka BO
YcTaBOT HepocTacysa AeuHUUMja LWITO e jaBeH MHTepec. CTpy4yHaTa jaBHOCT CMeTa
[eka oBa npallaswe Mopa reHepasiHo ga ce yTBpAn, 3a notoa ga Hema AuiemMu WTO CO
3aKOH Ke ce foypean Kako jaBeH nHtepec. HegedrHmpaHocTa BO YCTaBoT, LWTO € jaBeH
WHTEpeCc Ha [Jpxasara, MMa 3a nocneguua TOj [a ce onpefesiyBa crpema

MOMEHTa/THNTE I'IOTpE6l/I.

12. NpaBOTO Ha CONCTBEHOCT, croped 3akoHOT 3a COMNCTBEHOCT U APYrv CTBapHU

npasa Ha Peny6svka MakegoHunja

12.1. MpaBOTO Ha COMNCTBEHOCT, KakKo CyBjeKTUBHO NpaBo
MpaBOTO Ha COMNCTBEHOCT, KakO Cy06jeKTMBHO MpaBO € CTBapHO MnpaBO LITO BO

cebe coApXu HAjLUMPOKN OBNacTyBaka BO OAHOC HAa KOPWUCTEHETO M pacnosiarateto

“ycrag Ha P MakegoHwuja, ,Cn. BecHUK Ha PMakegoHuja” 6p. 53/92, un. 30. Cr. 2.
ycrag Ha P MakegoHuja, ,Cn. BecHUK Ha PMakegoHuja” 6p. 53/92, un. 30. CT. 3.
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CO efHa cTBap, WTO ja COYMHYBa COApPXWHATa Ha MpPaBOTO Ha COMNCTBEHOCT.
HopmasiHOTO DyHKLUMOHMPaHe Ha COMCTBEHOCTAa Kako rMaBHO CTBapHO Mpaso, a co Toa
N OCTBapyBareTO Ha MnpaBHaTa CUrypHOCT (41eH 8 of YCTaBOT - TEME/IHU BPeAHOCTH,
BNafeeweTo Ha NpaBoOTO WM NpaBHaTa 3awWTuTa Ha COoMNcTBeHocTa), BO Penybnuka
MakefoHuja ce peannsupa Ha ABa nnaHa: Nnpeky efeH OnwT reHepasieH 3akoH Kako LTO
e 3aKOHOT 3a COMNCTBEHOCT W APYrn CTBapHM npasBa W Npeky NoCebHU M cneuyujasiHun
3aKOHV KOV ypeayBaaT oA/esHn acnekTu Ha concTeeHocTa. '

CneuujanHuTe 3aKOHW ce ogHecyBaar:

a) NPBO — Ha NpaBHaTa perynarnea Ha oa4esiHM CONCTBEHMYKN DOPMU, Kako LUTO
Ce ApXaBHaTa COMNCTBEHOCT M COMCTBEHOCTa Ha oA4esiHN BUAOBY npasHU nuua (Ha np.
3aKoHOT 3a TProBCKUTe [ApywwTBa, 3akOHOT 3a YycTaHOBMTEe, 3aKOHOT 3a jaBHUTE
npeTnpujatvja n ap.);

6) BTOPO — Ha NPaBHUOT PEeXMM Ha OAAeNHM BUAOBM CTBApW KakBu LWITO ce
cTBapuTe of onwT MHTepec 3a Penybnuka MakepoHuja (kako Ha np. 3akoHOT 3a
3eMjofesICKOTO 3eMjuLlTe, 3aKOHOT 3a rpafeXxHoTo 3emjuiTe, 3akoH 3a LWymuTe, 3akoH
3a BoAMTe, 3aKOH 3a 3aluTuTa Ha KyNTypPHOTO HacnencTBO UTH), U

B) TPETO — HEKOW O, ApyruTe CTBapHM Npasa, Kako LITO e NpaBOoTO Ha 3as1or Koe
€ YpeneHo co creumjasieH 3akoH - 3akOH 3a forosopeH 3asor og 2003 roguHa.

[MpaBOTO Ha COMCTBEHOCT, 3aKOHOT 3a COMCTBEHOCT U ApYry CTBApPHU npaBa He ro
onpegenysa (gedouHMpa) Npeky BfacTa, Kako CyWTMHA Ha Toa MpaBo, TYyKY MNpPeky
TUMWYHUTE OBJ/lacTyBaka KOM ja COYMHyBaaT CoApXuHaTa Ha TOoa MnpasBo. Taa
onpegenba e u3paseHa BO CTaBOT 1 of 4ieHOT 8 Ha 3akoHOT: ,COMCTBEHUKOT Mma
npaBo CBOjaTa CTBap Aa ja ApXu, LEesIoCHO Aa ja KOpUCTM 1 da pacnonara co Hea no
CBOja BOJija, [AOKOJIKYy TOa He € CMpPOTMBHO Ha 3aKOH WM Ha Hekoe npaBo Ha Apyro
nvue’.

HocuTenn Ha npaBOTO Ha COMNCTBEHOCT Ce MPaBHUTE CYOjeKTU, T.e. OU3NUKN U
npasH1 nuua. 3a ga ce 6uge HocUTeN Ha NPaBOTO Ha COMNCTBEHOCT, NOTPe6bHO e aa ce
MMa onwiTa npasHa Crnoco6HOCT, Taka WTO BO TOj Nornef, BO HaAWNOT NpaBeH CUCTEM

He NocTojaT HEKOW NOCEOHN OrpaHnyyBaHsa.

16 MNpod. a-p benoscku, B., (2010), CtBapHO NpaBo, ABTOpM3MpPaHK Npeaasatrba, cTp. 51.
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12.2. TlpaBHO AejcTBO

Cnopepg, uneH 8 crtaB 2 og 3CACI: ,Cekoj e OO/MKEH fa ce BO3ApXyBa 0f
noBpean Ha NpaBOTO Ha COMNCTBEHOCT Ha Apyro avue”. Co Toa CTBApHOTO MNpaso
fobuBa ancosyTeH kapaktep, T.e. M 006Bp3yBa cute ApyrM nuua Wanm MNOTOYHO
npasBHaTa Bf1acT Ha HOCUTEsIOT Ha CTBAPHOTO NpaBo AeflyBa cripema cute (erga omnes,

contra partes).

12.3. OrpaHuyyBaH-€ Ha NpPaBOTO Ha COMNCTBEHOCT

Bo MuHaTnOT nepuog, npeg 0caMocTojyBakeTo Ha PMakefoHuja ersuctupaBve
BO €[leH MOVHAaKOB CMCTEM, BO KOj MOCTOeLle, MOKpPaj APYrUTEe KapakTEPUCTUKM Ha TOj
cucTeM, 6pPOjHM orpaHuYyBara Ha NPaBOTO HA CONCTBEHOCT. BpojHMTE M pasMyHuTE
Lenn WwTo ce cakaa Aa ce NoCTUrHaT CO OrpaHn4YyBaHEeTO Ha COMNCTBEHOCTA MOXaT Aa
ce rpynvMpaat BO [ABe OCHOBHM T[pynu: a) KnacHuW Uesu, WTO Ce cBegyBaaT Ha
YKUHYBaH-€, OAHOCHO CTECHYBar€e Ha NoApadyjeTo Ha T.H. Bypxoacka CONCTBEHOCT, Kako
mMaTepujasiHa M NpaBHa OCHOBa 3a eKkcrjioaTauuja Ha 4YoBEK Of YOBEK, HA MpuBaTHa
akomynaupmja. OBue orpaHnyyBaka Bogea KOH CO3[aBake Ha efeH Apyr O6/MK Ha
COMCTBEHOCT- COLMja/IMCTNYKA COMCTBEHOCT U 6) ApYyrM OMWTECTBEHO KOPWCHW LENW,
LUTO He Ce HeMocpeaeH M3pas Ha HoBUTE (BO Toa BPEME) COLMja/TMCTUYKN NPOAYKLMOHN
04HOCK, HO CO KoM ce 06e36eayBaT pas/IMyHM OMWTECTBEHN MOTPEOU M MHTEpecH of,
eKOHOMCKMU, coLyjaneH, KynTypeH, 6e36eHoceH KapakTep u apyro.t’

MocToeja Tpu OCHOBHYM NPaBUM Ha TMEe OrpaHnyyBaha; BO NOrnen Ha cyojektuTe,
06jekTUTE 1 cogpXMHaTa Ha npasara.

- OrpaHuyvyBamaTa Co or/ief Ha cybjekTuTe.

Bo npaBoTO Ha mnopaHeWwHWOT cucteM 6Oea no3HaTU MOBEKe Ccriyyanm Ha
OrpaHnyyBahe Ha NPaBOTO Ha COMNCTBEHOCT CO Or/lef, Ha CBOjCTBOTO HA HOCUTE/IOT Ha
Toa npaBo. Ha nogpayjeTo Ha 3emjuHaTa COMCTBEHOCT, BHATPE BO HEj3MHUTE OMWTK
KBAHTUTATUBHM T[paHULM, Ce OrpaHuyyBa MPaBOTO HA COMNCTBEHOCT 3aBUCHO Of,
CBOjJCTBOTO Ha COMCTBEHMKOT Ha 3emjaTa. Taka, AOKO/IKY /IMUETO He e 3emjoaenel, no

npocpecuja, T.e. AOKOSKY MNPETeXHO He XuBee of 3emMjogencka [AejHoCT, cnopef

v Mpod. a-p benoscku, B., (2010), CTBapHO NpaBo, ABTOpM3MpPaHU NpeaaBatrba, cTp. 54.
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nponucuTe, HEroBOTO NPaBO Ce CBeflyBa Ha TPWU XeKTapu 3emja, AoAeKa 3emjogenuure
MMaar npasBo Ha CONCTBEHOCT Ha 3eMja [0 AeCeT XeKTapw.

ConcteeHocTa Bp3 [Ee/IOBHMOT MNPOCTOP € BTOPO nMogpadje kKage LWTO
NpothecnoHaNIHOTO CBOJCTBO Ha TUTY/NapoT urpa ynora 3a 06eMoT Ha npasoTo. AKO
COMNCTBEHUKOT Ha [e/I0BEH MPOCTOP BO HEro ja BPLIKX CBOjaTa [03BOJIEHA AEjHOCT, TOj
MOXe fAa VMMa BO COMCTBEHOCT [e/I0BHM MPOCTOpPUM U moronemu o 70 M2 Ako nak
COMCTBEHUNKOT Ha Ae/I0BEH MPOCTOP He BPLUM BO HEro A03BOJIeHa AejHOCT, TYKYy ro Aasa
nog, 3aKyn, HEroBoTO NPaBo € MakKCUMMpaHo co 70Mm>.

ConcTteBeHocTa Bp3 cpefgcrBara 3a NpomM3BOACTBO UCTO Taka Gelue nocpegHo
yC/I0OBEHA CO BpLleHwe Ha [03BOJieHa fAejHOCT. IMeHo, corncTBeHocTa Bp3 efHOo
CpeACTBO 3a NPoM3BOACTBO 6elle yc/ioBeHa 0/, OKOJTHOCTa CO Hero ga ce BpLn AejHOCT
JIMYHO OfF CTpaHa Ha COMCTBEHUKOT. Toa 3Hauu, Aeka siiuara He Moxart ga nmaat BO
COMNCTBEHOCT cpeAcTBa 3a NPOM3BOACTBO LUTO HE UM C/yXaT Ha HUB, O4HOCHO He
MoXarT fa rv gasaart Ha gpyru 3a HaZoMecT.

- OrpaHu4vyBaH€ Ha COMNCTBEHOCTa CO Oor/sief Ha npupogara 1 rosiemmHaTa

Ha 06jeKTOT Ha NpPaBoTO.

Toa oOrpaHuyyBake BCYLIHOCT 3HayuM OrpaHuMyyBake Ha npuBaTHaTa
COMCTBEHOCT (COLUMja/IMCTUYKO Hayes10) 3allTo Ha TOj HaYMH Ce BPLUX orpaHnyyBarbe Ha
NnpaBoTO Ha COMCTBEHOCT BP3 cpeAacTBaTta 3a Npon3BOACTBO.

Hekon cpeactBa, BO Hauyesio, Ce WUCKIyYeHU 0f MOXHocTa pga 6ugart BO
WHAMBMAYa/lHA COMNCTBEHOCT. Tyka cnafaat npupogHute 6orarcteBa, CTBapuTe BO
onwrTa ynoTtpeba, rpagexHoTo 3emjuite u apyro. Hekom AejHOCTU He ce A03BOJIEHN,
Kako TakBW, na npeky Taa 3abpaHa nocpefHo ce 3abpaHyBa W CTeKHyBareTO
COMNCTBEHOCT Bp3 cCpefAcTBaTa 3a BplWewe Ha Tue pAejHocTn (Npumep, npuBaTHa
nekapcka npakTuka).

YcTtaBOT, a CO Hero W 3akoHuTe npeABuiyBaaT [eka cpeAcTBata 3a
NPOM3BOACTBO LITO Ce BeKe BO OMNWTEeCTBEHa COMCTBEHOCT He MOXarT Aa MuHaT BO
npueaTHa COncTBEHOCT.

- OrpaHu4vyBaH€ Ha NPaBOTO Ha COMNCTBEHOCT MO HeroBaTa COApPXMHa.

Kako wto 6Gelwe opbenexeHo, uenute 3apagnm Kou ce npeasvaysaa

orpaHuyyBaH-aTa Cce 0/ KJlaCeH KapakTep, a BO Apyri NPUVKN ONWTOKOPUCHU. M oBure
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orpaHuyyBahsa Ke v npukaxeme H1U3 npumepuTe Ha HEKOU NoKapakKTepUCTUUYHN 00jeKTH
Ha MpaBOTO Ha COMNCTBEHOCT 6e3 npeTeH3nja nognaboko Aa HaBferypame BO OBa
mMarepuja.

3emjogenckn 3emjuwta. PasnukyBarweTo Ha pasHUTe BUAOBM 3eMjo4esICKM
3emjuLiTa o refHa Toyka Ha rparaHcKkoTo npaBo ce or/efa TOKMY BO pas/iMkuTte BO
nornef Ha cogpXxuHarta Ha npaBoTO Ha COMCTBEHOCT. BO NpeTXo4HNOT CUCTEM, 3a CEKO)
BU Ha 3emMjuwite nocToewe nocebeH pexuM Ha orpaHuydyBawa. OCHOBHO
orpaHuyyBake Ha NpaBOTO BP3 3eMjOAesICKO, MPMBaTHO, Kako M OHa WTO € BO
onwTecTBeHa COMNCTBEHOCT, € obBpcKaTa 3a HEroBo pauMOHa/IHO KopucTewe. Toa e
noAB/ie4eHo 1 BO cTapmnoT YctaB Ha CPPJ og 1974 roguHa, Aeka cekoe npaso Tpeba
[a ce ocTBapyBa crnopej cBojaTa npupoga M HamMeHa M coobpasHo cO gpyrute
ONWITECTBEHN MHTEpecK YTBPAEHM CO 3aKOH. YCTaBoT My npenyliTalle Ha 3aKoHOT ga
M yTBPAM Kako ONTEeCTBEHUTE MHTEPECHU, Taka N HAYMHOT Ha ynpaByBaHkeTO, O4HOCHO
NCKOPUCTYBak€TO Ha 3emjuwitara of, OnwTecTBeH WHTepec. 3a 3emjofesickute
3eMjuTa NnocToeja HM3a 3aKOHCKM OOBPCKM Mefy KoM npBa € OHa wWTo 6apa opf
COMNCTBEHUKOT, OAHOCHO KOPUCHUKOT Aa ro KOPUCTU 3eMjULUTETO Kako TakBo, T.e. Aa He
My ja MeHyBa HaMeHaTa. 3a Taa ue/sl 1 3eMmjulita LWTO Ce NPOr/aceHn 3a rpagexHu
(HaunoHanM3npaHn, HO HeusrpageHn) NOCToOM NPUHUMN Aeka Tpeba fa ce kopucTart 3a
3eMjo[esiCK/ Lenmn cé aoaeka He buaat nsrpageHu.

[pyra o6Bpcka e feka CONCTBEHMKOT Ha 3eMjULLTETO LWTO Ce Haofa Ha nogpadje
Ha XugpomMmenuopaTtMBeH CUCTeM Mopa fga [0 KOPUCTM TOj CUCTEM, OAHOCHO
obpaboTkara ga ja npunaroam cnpema naaHoT Ha BoAOoCTonaHckaTa opraHusaumja.

JOKO/IKY COMCTBEHUKOT, O4HOCHO KOPUCHMKOT Ha 3eMjUTETO He M MnounTyBa
006BCKMTE 3a paumoHaniHa 06paboTka Ha 3eMjuUWTEeTO, 3aKOHOT npeaBuayBalle Kako
caHKuMja 3a Toa NPMBPEMEHO OA3eMaHe Ha 3eMjULITETO U NpejaBarke Ha KOpUCTeHe
Ha HEKOM ONWTECTBEHO-NPaBHN Nuua Wnn Ha apyro cusmnyko nuue. Toa e T.H.
npucusiHa ynpasa Bp3 3eMjuULITETO WTO MOXe Aa notpae Ao 5 roavHu, ogHOCHO fo 10
roguHN, [OOKOSKY ce paboTn 3a 3emjuwTe Ha nogpadje Ha XuapomesimopaTuBeH

cuctem.t®

18 MNpod. a-p benoscku, B., (2010), CtBapHO NpaBo, ABTOpM3MpPaHK NpeaaBatrba, cTp. 57.
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Moce6GHN 3akoHM MpegsuayBaa MocebHM 06BPCKM BO MoOrnef Ha oagenHute
KyNTypu Kako npegMeTt Ha o6paboTka (TyTyH, /1031 1 4p.).

Bo norneg Ha pacnonarakbeto CO 3eMjUITeTO MNOoCToelle efHO Cepuo3HOo
orpaHu4yyBake LWITO Mmalle 3a uen ga ro CTumy/svpa jakHeHeTo Ha OnwTecTBeHUTe
3eMjuWwHN  QOoHAOBK. Taka, [OKOJIKY COMNCTBEHMKOT caka fga ro npofaze CBOETO
3emjuiTe, TOj 6elwe QO/MKEH Aa ro NoHyau NpBO Ha 3emMjofesickaTa opraHusauuvja Ha
34PYXEHNOT Tpy4 LWTO CTOnMaHucyBa Ha nogpadyjeto. Toa Baxm M BO OAHOC Ha
[aBareTo BO 3aKyrn Kako BUA Ha OrpaHuyeHo pacnonarame.

LWymn n wymcko 3emjuwite. CONCTBEHOCTa BP3 WWYyMUTE U LUYMCKUTE 3emjuwita
NCTO Taka Gelle orpaHMyeHa BO 3HaUYMTe/IHA Mepa U BO OHOC Ha Hej3nHaTta CoapXuHa.
OcTBapyBah€TO Ha NPaBOTO Ha COMNCTBEHOCT BP3 WYMUTE € CTaBEHO Mo OnwT HaA30p
Ha onwTrHaTa. HajonwTo peyeHo 1 wymnTe, kako gobpa of onwT nHTepec, mopaar ga
ce KopucTaT paumoHasiHO. 3apagu ocTBapyBarwe Ha HaBefeHaTta Lefl, CeyereTo Ha
Lymarta e MOXHO camo no ogobpyBare Ha opraHuTe Ha onwTuHata. Ofo6peHneTo ro
ogpenysa 06jeKTOT Ha cevarta crnopep BuUz U KOMYnHa.

pafexHn 3emjuita JOKOJSIKY ce BO npuvBaTHa COMNCTBEHOCT, a TakBM MOXea ga
ougat camo HagBOp O rpafeXHUTE PeoHN, MoXaT Aa ce KOpucTaT Kako Takeu, T.e. BP3
HVB Aa ce rpagv BO CMuCNa U BO pamMKnTe Ha jaBHO-NpaBHUTE ogpenodm 3a rpagba (ga
ce nocenysa rpaZiexxHa 03B0/1a).

CtaHbeHuTe 1 0e/I0BHN 3rpagun-CTaHoOBU U Aie/I0OBHM NMPOoCTopun 6ea orpaHnveHm
M BO MOrNes Ha HMBHaTa CoApXuWHa 3a [a MOXe OBa npaBo ga ce coobpasu co
NOCTOJHUTE OMNWTECTBEHN WHTEpPecu Of coumjasieH, a JoHekage W of KiaceH
kapaxTep.™®

ConcTeeHuMLMTE Ha CTaHOBY BO OCHOBA caMu Of/lydyBaa Kako Ke ro octesapysaar
CBOETO COMNCTBEHUYKO NpPaBO BP3 CTaHOEHMOT MpocTop, T.e. A&/ caMu Ke ro kopuctar
NN Ke 1o Aafat Ha KopucTehe Ha Apyr. AKO ro usgasa Ha Apyr, CONCTBEHUKOT caM ro
n36brpa CBOjOT AOrOBOPEH NapTHep.

CONCTBEHVKOT Ha [AeN0BeH NpocTop Hag 70mM® Moxe fa 6uae COCOMNCTBEHMK

camo nog, yc/ioB, ako caM ro KOpMcT/ NpocTopoT. [la ro n3gasa Ha Apyr MOXe camo BO

1 Mpod. a-p. benoscky, B., (2010). CTBapHO NpaBo, ABTOpM3MpPaHKN NpesaBakba, cTp. 58.
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cnyyauTe npeAsuaeHn co 3akoH (6onecT, Bojcka U Ap). [enoseH npoctop Ao 70Mm?
MOXeLle fa ce gaBa BO 3akyn 6e3 orpaHuyyBamba.

Bo nornep Ha pacnonarakeTo CO AefloBEH NPOCTOp nocTtoewle ogpenba opf
3aKOHOT LWITO npeaBuayBa TMPBEHCTBEHO MNpaBO Ha KynyBawe BO KOPUCT Ha
COCONCTBEHMKOT Ha npoctopujata, a ako Hema TakoB, BO KOPUCT Ha WHTepecHarta
3aefHMUa 3a CTaHyBarke LWTO € OMwWT HOCUTEN Ha npaBata Bp3 MNPOCTOPOT BO
OnwTecTBeHa COMNcTBEHOCT.

OrpaHunyyBare Ha MnpaBOTO Ha COMCTBEHOCT MOCTOM M CO HOBMOT 3akoH 3a
COMNCTBEHOCT, Nako ce NPOMEHMja OMNLeCTBEHO-EKOHOMCKATE U MOSIMTUYKATE MPUSINKNA,
O[HOCHO 3aBflefoBMe BO efleH noapyr CUCTeM Ha €eKOHOMCKM ogHocu (T.H.
KanuTasiMCTUYKM OAHOCK), CO NapiaMeHTapHa geMokparuja.

3aKoHOT 3a COMNCTBEHOCT NpeABuayBa ABa BuAa orpaHuyyBarba Ha NpPaBoOTO Ha
COMNCTBEHOCT:

a) ONnLwITK OorpaHnYyBara Ha NPaBoTO Ha COMCTBEHOCT, U

6) nocebHM orpaHnyyBara Ha NPaBOTO Ha COMCTBEHOCT.

OonwTnTe orpaHuyyBarka Ce HopmupaHM BO 4YnieH 9 of 3akoHOT kKafe CTou
,COMCTBEHNKOT TO OCTBapyBa CBOETO MpaBO Ha COMNCTBEHOCT BO COI/1IaCHOCT CO
npupogara M HameHaTa Ha cpefcTBaTa, Kako WU CO ONWTUOT MHTepec YTBPAEH CO
3aKOoH”.

3abpaHeTo e BpLUEHETO Ha NPaBOTO Ha COMNCTBEHOCT CMPOTMBHO Ha uenTta
3apagn Koja e CO 3aKOH MPU3HAEeHO M YCTaHOBEHO WM CNPOTUBHO Ha MOpPasioT Ha
OnwTEeCcTBOTO.

3Haun, BPLUEHETO Ha MNpPaBOTO O3Ha4yyBa TakBO OJHECYBak€ Ha HEroBmoT
TUTYNap Koe oAroBapa Ha cogpXxuHarta Ha npaBoTo, T.e. [la ce BPLUM NPaBOTO 3Haun aa
ce oCTBapyBa Heroarta CoApXunHa.

Ho, BO BpcKa CO BpLleHeTO Ha NPaBOTO ce NocTaByBa M NPo61eMoT Ha HeroBarta
3noynoTpeba, T.e. HEAONYLWTEHOTO, 3abpaHeTOTO BPLUEHE HA NpaBoTo. VIMeHo, npu
OCTBapyBakE Ha CoApXMHaTa Ha HeKoe NnpaBo, HErOBMOT TUTY/ap HauayBa Ha U3BECHMU
NO3UTUBHO-MPaBHU rpaHnuu, 6uno Tme ga npoussneryBaar of Cy6jeKTMBHUTE npaBa Ha
Apyrv nviuga, 6uno ga ce HagpeneHuTe U co MNO3UTUBHOTO MpaBO 3alUTUTEHU jaBHU

NHTEpecu.
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MocTojaT noBeke BMAOBM Ha 3n0ynoTpeba Ha MpaBOTO, OAHOCHO BWAOBW Ha
HeZOoNyWTEHO BPLUEHE Ha NPaBOTO, BO 3aBUCHOCT O MPUYMHUTE KOULITO BPLUEHETO
Ha nNpaBOTO rO npaBaT HegonywTeHo. Taka, cnopen BoauHenuk, nnypaimTeTtoT Ha
BMA0BMTE Ha TakBaTta 3/10ynotpeba, e coctaBeH 6apemM o4 OCyM pasnvyHy BUOOBU Ha
3noynotpeba Ha MpaBOTO, KPUTEPUYMW Ha HEAONYLWTEHO BpLIEHE Ha NpPaBoTo.
HakpaTko ke rv HaBeAeme Kou ce Tue, LUTO K& OBO3MOXM Ha eklaTaHTeH HauuH ga ce
pa3bepe 0BOj MHCTUTYT Ha 3abpaHa, Koj € No3HaT He camO BO CTBAPHOTO MpaBso, TYKY U
BO 06/MraumoHOTO npaso.

a) LvkaHO3HO BpLUEHe Ha NpaBOTO MOCTOM TOrall Kora NpaBoTO Ce BPLUM CaMo
3a Toa HEKOMY Aa My Ce HalTeTU Wn NPBEHCTBEHO 3a Toa. CybjeKTUBEH e/IEMEHT Ha
oBa 3n0ynoTpeba Ha MpaBOTO € HamepaTa Aa Ce HawTeTV M Toa Kako AUPEeKTHa
Hamepa Unn kako eBeHTyasiHa. OGjeKTUBEH €1IEMEHT € HalUTeTyBaheTO HEKOMY, 6110
Kako npuuMHyBare LITeTa, OWUI0 Kako HEKoe ApYyro BO3HEMUPYBawE, Npeyere, co
MOCTOEHE HA MPUYMHCKA Bpcka Mefy BpLUEHETO Ha MNPaBOTO U HAWTETyBaheTO
HEeKoMy.

6) BeckopucHO BpLUeHwe Ha NPaBOTO CO Hamepa fa ce HanakocTu Ha apyr, 6e3
[a ce 3a0B0JlyBa HNKAKOB UHTEPEC.

B) HecpasmepHo BpLueHEe Ha NPaBOTO MOCTOM TOrall Kora 3Ha4MTe/THO NOMasINoT
MHTEpeC ce OCTBapyBa 3a CMeTKa Ha TYfMOT 3Ha4YMTeIHO NOBeKe BPeeH NHTepec.

r) MpoT1BLENHO BpLUEHE HA NPaABOTO — CNPOTMBHO Ha LenTa 3apajmn Koe e co
3aKOH MPU3HAEHO M YCTaHOBEHO, MMame Ha npuMep, Kora ce ynoTpebyBa npaBOTO Ha
WTPajK 3a Aa ce M3BPLIM NOAUTMYKM MPOTECT, € CAPOTMBHO Ha LenTa Ha NpaBoTO Ha
IWTPajk Koe e YCTaHOBEHO nopagM E€KOHOMCKW, couujasiHi,  MPOU3BOAHM,
NPOMHECMOHA/THN 1 CAINYHW HEMPUINKK BO paboTara.

[) HenpumepHo BpLueHwe Ha NpaBOTO Ce OJHECyBa Ha 3/10ynoTpeba Ha NpaBoTo
CO Orfnief, Ha HauYMHOT Ha HETOBOTO BPLLEHE.

f) MpOTMBPEYHO BpLUEHE HA MPaBOTO — MAejaTta 3a NPOTUBPEYHO BpLUEHE HA
NpaBOTO, JIEXN BO TOa LITO TUTYNapoT Ha NPaBOTO, BPLUEjKM FO MpaBOTO, nMocranysa
MOMHaKy OTKOJIKY LUTO MPETXOAHO Ce OAHecyBasl, Ma Taka Ce W3/10)KyBa Ha OnacHOCT
HEroBOTO akTyes/lHO OfHecyBawe, noj YycnoBu, na 6uage KBaMUKYBaHO Kako

3noynotpe6a Ha npaBoTo. MNprMep: He MOXe [a ce MOHWLITX A0roBOp 3a [0XMBOTHA
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n3gpLika camo nopagm Ttoa LUITO Majkata He e MOTNUCHMK Ha [0roBOpOT, a nocroena
Hej3rHa Mo/14esInBa CorfacHOCT HEj3MHMOT Maxk ia pacnosiara co Hej3SMHNUOT UMOT.

e) HemopanHo Bpliewe Ha npaBoOTO — 3abpaHeTo e BpLUeHe Ha NpaBoTO Ha
COMNCTBEHOCT Mako € CNpPOTMBHO Ha MOPasIOT Ha ONWTEeCTBOTO. Ha npumep: AO/HKHUKOT
ro HaBefe [OBEPUTE/NIOT Aa He ro BpLKM CBOETO NpaBO BO POKOT (4a He nogHecysa
Tyx6a) BETYBajkM My [eka BO MnpBa Npusvka, BO HajKpaTOK MOXEH POK Ke ro mcnnatu
[OJIroT, a NoToa NCTakHyBa NPUroBop 3a 3acTapeHoCT UK Npeknysuja.

X) HecnpaBefmBo BpLUEHE HA NPABOTO Kako BMA Ha 310ynoTpeba Ha npasoTo,
BCYLLHOCT ro NoBpeaysa npasuioTo: HE My NpaBu Ha APYr 3/10 KOe LUTO He cakall Apyru
Tebe fga T ro npasart. Ha npumep: npofaBavyoT Ha HeABWMXXHOCTK, MO MOHULLTYBaHETO
Ha [OroBOpOT 3a npogaxba, Kora HeMy My € BpaTeHa HeBWKHOCTa, He ce corsiacyBa
[a ja Bpatn nasapHaTta BpeAHOCT Ha HeABWXHOCTa BO BpeMe Ha [OHeCyBah-eTO Ha
npecypgara, TyKy caka fa ro Bpatm HOMUHa/IHUOT M3HOC Ha npuMeHarta KynonpoaaxkHa
LueHa, Npu ycnosu Ha rasionnpadka nHdnaumja.

Bo uneH 9, ctaB 3 og 3CAI e npeasnaeHo ywTte eqHO OMWTO orpaHnyyBame
Ha NpaBOTO Ha COMCTBEHOCT. ,[1paBOTO Ha CONCTBEHOCT HEe CMee fa Ce BpLUM CO Lesl Ha
ApYr Aa My ce NPUYUHKU WTeTa UM Toj Aa ce Cnpeyn BO OCTBapyBaH-€TO Ha HEroBOTO
npaso”.

Bo HapegHuoTt uneH 10 ofg 3akoHOT e npeABUAEHO [feka ,NpaBOTO Ha
COMCTBEHOCT MOXe fa Ce orpaHuMyun vnm fa ce ofsemMe Kora ce paboTu 3a jaBeH
MHTEepec YyTBPAEH CO 3aKOH”.

6) MocebHNTE orpaHMyyBarba Ha NPaBoTO Ha HeABWXHOCT Ce ofHecyBaaT Ha Toa
Jeka TUTYynapoT He MOXe fa npaBu LWTO caka MNpu KOpUCTeHeTo Ha cBojaTa
He[BMWKHOCT, aKk0 CO TOa Ce OTexHyBa KOPWUCTEHETO Ha ApYrn HeaBWKHOCTU (ja
3araflyBa cpeauvHaTa, npegu3BukyBa OyyvyaBa W C/IMYHO), WM &Ko ja KOPUCTU
HeIBXHOCTA Ha HAuMH CO KOj MOXe WM npeaussukyBa LWTeTa Ha Apyrn.%°
MonpeuusHo, BO uneH 11 opf 3akoHOT 3a COMCTBEHOCT € peryivpaHo Jeka:
,COMNCTBEHNKOT Ha HeABMXHOCT € [O0JIOXKEH MpW KOPUCTEHE Ha HeaBWXHOCTa fa ce
BO34pXyBa 04, AejCTBMja 1 ga rv oTcTpaHyBa NpuUYMHUTE LITO NOTEKHyBaaT 0 HerosaTa

HeIBMXXHOCT, CO KOW Ce OTeXHyBa KOPUCTEHETO HAa APYrY HEABMXHOCTMU (NPEHecyBaHe

20 MNpod. a-p benoscku, B., (2010), CTBapHO NpaBo, ABTOpM3MpPaHU NpeaaBarba, CTp. 64.
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Ha yYag, HenmpujaTHM MUPU3GKU, TOMMMHA, cafn, noTpec, Gy4yaBa, WUCTPEKHyBake Ha
OTNagHn BOAM M CNMYHO), HA[ MepKaTa LUTO e Boo6buyaeHa co orfie[ Ha npupogata u
HamMeHaTa Ha HeABWKHOCTa WU Ha MECHUTE MPUNKA WX CO KOU Ce MpUUMHYBa LUTETA,

aKO CO 3aKOH NOuHaKy He e onpeaesieHo”.

12.4. NpegmMeT Ha NPaBOTO Ha CONCTBEHOCT

Kora ce roBopu 3a ctBapTa Kako 06jeKT Ha CTBapHONPaBHWOT OAHOC, HajyecTo
UMBMIMCTMTE O faBaaT C/efHOTO onpefesiyBawe: Bo rpafaHcko-npaBHa cmucna
cTBapTa € Aen of MatepujanHata npupoja Koja ce Haofa BO BMacT Ha YOBEKOT M Ha
KOja NOCTOM NpaBo Ha COMNCTBEHOCT UM HEKOE APYro CTBAPHO Nnpaso.

3aKoHOT 3a COMNCTBEHOCT M Opyrn CTBapHM npasBa BO 4/EHOT 12 cTaB 2, ja
JeduHnpa cTBapTa Kako ,4en of MarepujanHata npvpoga LTo MOXe fa buae BO
B/1aCT Ha YOBEKOT U LUTO MOXe Aa ce nHamsugyanunsunpa’.

CTBapHOTO Cy6jeKTMBHO NPaBo He MOXe Aa NocTon 6e3 HeroBMoT 06jekT, a Toa e
cTBapTa. Taa e WCK/Iy4yMBO [OMEH Ha CTBapHOTO MpaBO KOj Ce [AO/DKM Ha TecHa
NOBP3aHOCT, T.e. Ha HenocpegHata BMacT Ha YOBEKOT Koja ce OocTBapyBa Ha Hekoja
cTBap.

Of noropensHeceHOTO npoussieryBa feka 3a ogpefeH npeamer ga uma
KapakTep Ha cTBap BO rparfaHCKOTO NpaBo NOTPe6HN ce ABa yc/oBa: NPBUOT € PU3NYKK
(oa noctou ctBap BO hm3myka cMmia Ha 360pOoT), a BTOPMOT € npaseH (ga craHyBa
360p 3a cTBap BO CTBapHoOMNpaBHa cMuUc/a Ha 360poT).

1) CtBap BO hm3nyka cMmuc/ia npeTnocraByBa NoOCToewe Ha aen (npeamer) ofg,
MaTepujasiHata npmpoja Koj ce Haofa BO B/laCT Ha YOBEKOT. Bo oBaa cmucna, He 3Haun
[eka cTBapuTe Mopa fa ce HaofaaT BO LBpCTa arperatHa coctojba. Tue Moxe ga ce u
BO TeYHa M BO racoBuTe COCTOj6a (ako ce 3aTBOpPEHM M 6uaaT BO B/iaCT Ha YOBEKOT).
[dypn n npupogHuTe nojaByu M NPUPOAHUTE CU/IM, KaKO LUTO Ce rac, efnekTpuyHa
eHeprunja, Haykata cMeTa [eka ce CTBapu BO CTBapHOMNpaBHa CMUC/a, OOKOJIKY Ce BO
B/1aCT Ha YOBEKOT, OAHOCHO [OKOJIKY Ce cOoBnagyBaarT of cTpaHa Ha yYoBekoT. Opf oBae

npousneryea Aeka oApeAeHn CTBapy KoM He MoxaT Aa 6maaT Bo BnageHue (haktmuka
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BNacT WM anpexeHsuja) He ce CTBapu BO CTBapHOMpaBHa cMmucna. TakBu ce Kankute
[OXnA, CHerynkuTe, 3Be3guTe, Bogara Ha MopukbaTa, e3epara, pekute, MeTeopuTe v Ch.

2) CtBap BO CTBapHOmnpaBHa CMuC/Ia 3Haun, Ha Aen o4 maTepujasiHata npvpoja
Aa MocTou npaBoO Ha COMCTBEHOCT WM HEKOe ApYro CTBapHO MNpaBO W/ Kako HeKou
aBTOpW BenaTt ,CTBapTa fa e CToka” — Aa € BO NpoMeT. 3Hauu, CTBapu LWTO Ce HaABop
o[, MpPaBHUOT MPOMET, He MpeTcTaByBaaT CTBapu BO CTBapHomnpasHa cmucna. Ha
npumep, Tproeuja co gpora (HagBop o4 MeAuuMHCKa ynoTpeba), opyxje, Tprosunja co
[EenoBu 01 YOBEKOBO Teso, Tproemja co 6eno pobje, KyNnTypHO-yMETHUYKO BoraTtctea U
cn. Ncto taka ctBapute BO onwrTa ynotpeba (y/vuu, napkosu, njowTagym n ci.) ce
HaABOp O MPOMET, a KOW MM KopucTar cute.

3) EaHa cTBap - NnoBeke CTBapHU npasa.

1. Ha egHa cTtBap, no npasuio, Moxe Aa ce 3acCHOoBa efHO CTBapHO NpaBo, HO BO
O4pefieHu crlyyan Ha efiHa CTBap MOXe fa Ce 3acHoBaaT MoBeKe CTBapHW npasa. Bo
oBaa cMuc/ia 3akOHOT 3a COMCTBEHOCT U APYry CTBapHW Nnpasa npeaBuayBa MOXHOCT
noBeke nNuua Aa ckaydunie npasHu fena 3apagn CTekHyBakwe MnpaBo Ha COMNCTBEHOCT
NN NoBeke Nuua Ha efHa cTBap Aa CTekHaT 3a/10kHO npaso. Bo npBuOT criyyaj ,Kora
noBeke nnua Cckayyune mnocebHW npaBHW fena 3apajyn CTeKHyBake npaBo Ha
COMNCTBEHOCT Ha ucTa NnoAswxHa CTBap LUTO e UHAUBMAYaUTHO OnpejesieHa, Toa npaso
ro CTekHyBa NMLETO Ha Koe NpBO My € npefajeHa crBapta. Kora Ha ucta crtBap
nocTojaT NoBeKe 3a/10XHN Npasa, pefocnefioT Nno Koj Ke ce HamupyBsaart ce onpegesysa
cropef 4aTtymMOT Ha YyNUCOT BO COO/BeTHAaTa jaBHa KHUra.

2. Bo npaBHuOT cuctem Ha Penybnuka MakenoHuja, eqHO UCTO NULE MOXe Aa
nMa f[Be CTBapHM npaBa Ha efHa uUcTa cTBap. Taka, HOCUTEsIOT Ha NpaBOTO Ha
COMNCTBEHOCT Ha rpaZleXxHo 3eMjuLLUTE KOj Toa 3eMjuLLUTE ro Aasl BO AOITOTPAEH 3aKyn Ha
ApYyro nuue, MoXe NCTOBPEMEHO Aa buae n HoCcUTes Ha AONroTpaeH 3akyn LOKOKY 0Ba
TPeTo /iMue, Ha Koe e MpeHeceHo NpaBOoTO Ha AONroTpaeH 3akyr, oBa Npaso MYy r0
npeHece Ha COMCTBEHMKOT Ha 3eMjULLTETO.

4) TMpaBOTO Kako CTBap Ha CTBApHOTO CYy6jEKTUBHO Mpaso.

Bo 3akoHogaBcTBaTa Ha EBpona, kako npegmet (06jeKT) Ha CTBapHOTO
Cy6jeKTMBHO NpaBo, BO OA4PEAEHN C/yyan MoXe Aa ce jaBuU U HeKoe Cy6jeKTUBHO npaso.

Toralu Toa NpaBo Ce nM3eAHadysa CO CTBapTa, OJHOCHO 3a HEro BaxaT oApeaduTe of
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COMCTBEHUYKMTE 3aKOHW (U1 ofpenoduTe of rparaHckuTe kogekcu). CtaHyBa 360p 3a
NCKy4OUM KOW, 1N NOKPaj Toa LITO NPaBOTOo e HeTeslecHa cTeBap (He e cTBap BO (phusmyka
cMucna Ha 360poT) ro TpeTupaar 3a cTBap BO CTBapHONpasHa CMUCA.

Hawwnot 3CACI paeumgHoO He yKaxkyBa feka NpaBOTO MOXe Aa npeTtcrtaByBa
CTBap, TyKy TakBOTO 3Hayewe Ha ofpefeHO npaBo (Kako cTBap) My ro gasa BO
o4 pefieHu NpaBHU cUTyauunn:

a) Cnopep npsata — NpaBOTO Ha MNNOAOYXMBake ce TpeTupa Kako CTBapHO
npaso;

6) BToparta cuTyauuja kora npaBoTo € 06jeKT Ha CTBapHOMPaBHUOT OAHOC BO
HalleTo npaBO e JajeHa BO ogpefnbara 3a MOXHOCTa 3a 3aCcHOBawe 3a/10l Kako
CTBapHO Npaso,

B) TpeTa cuTyaumja kora efHO MMOTHO MpaBO Ce u3efHadyyBa CO CTBap, ja
npegsuayBa 3akoHOT 3a rpajexHorto 3emjuwTte of 2008 roguMHa KOj NpaBOTO Ha
OONTOTpaeH 3akyn Ha rpafexHo 3emjuwTe, Koe e CTBapHO npaso, ro Tpetupa 3a
HeaBwkHa cTtBap. lMpuToa, 06jeKTOT KOj € M3rpafeH Ha rpafexHoTo 3emjulite Bp3
OCHOBa Ha MNpaBOTO Ha [AONroTpaeH 3akyn, MpeTcTtaByBa NPUPacToK Ha npasoTo. 1o

MPEeCTaHOKOT Ha NPaBOTO, 06jeKTOT CTaHyBa NPUPACTOK Ha 3eMjULLTETO.

13. 3awTnTa Ha NPaBOTO Ha COMNMCTBEHOCT BO Penybnmnka MakegoHuja
3awTutata Ha MpPaBOTO Ha COMCTBEHOCT, BO MOBEKETO C/lydan ce BpLUM CO
TYXOW, HO U Ha APYrM Ha4uMHW, KaKo Ha MpuMMep CO 3anuwlyBakwe Ha rnpaBata Ha
HeABWKHOCTU BO COOABETHW jaBHW pPeructpy WUTH. Mako CONCTBEHUYKUTE TyXOW,
0cOo6eHO OHMe 3a 3awTuTa U yTBpAyBarke Ha NpaBOTO Ha COMCTBEHOCT HajyecTo ce BO
ynotpeba of, oHMe Tyx6u CO KoM Ce LITUTU HeKoe CTBapHO Nnpaso, cenak 6pojHaTta
o6jaBeHa cyfcka npakTvka Ha NOBMCOKMTE Cy[OBM BO BPCKa CO TWe TYXOU yKaxKyBa Ha
4ecTO HecHaofarbe BO HMBHaTa NpUMeHa WaW MNorpellHa MoCTaBeHOoCT, a 4vecTa e
ynoTtpebara Ha Tue Ty)X6u BO c/y4vaj kora Tpeba ga ce 6apa ucnosiHyBawe Ha 40rosop,
3a Kyrnonpogaxba unu 3a 3af0uHyBarke fa ce aaje tabynapHa ucnpasa 3a npeHoc Ha
NpaBOTO Ha COMNCTBEHOCT (06AMrauuoHOo-NpaBHN nobapyBaka, OAHOCHO TYX6K) W
C/NINYHO.
HopmaTtnBHOTO ypefyBarbe Ha COMNCTBEHWYKMTE TYyXOM BO MPaBHUOT CUCTEM Ha

Peny6nvka MakefoHuja e coapxaHo Bo noBeKe 3akoHW. OCHOBHUTE ofpea6u 3a HUB ce



Haofaat BO 3aKOHOT 3a COMCTBEHOCT M ApyrM CTBapHU npasa Bo Opaenot 5, nof
Hac/oB ,3alTnTa Ha NPaBOTO Ha COMNCTBEHOCT”, BO KOW BO oApenobute of vneH 156-163
ce ypefeHu:

1. concTBeHn4ka Tyx6a 3a noBpart Ha cTBapTa (41eH 156 -159);

2. Tyx6a Ha NpeTnocTaBeHNOT COMNCTBEHUK (41eH 160);

3. Tyxb6a nopagu BO3HEMUPYBaH-e Ha concTBeHocTa (4neH 161 );

4. Tyxb6a 3a 3alWTMTa Ha COCOMCTBEHOCTa, OAHOCHO 3aefHuykara COMNCTBEHOCT

(4neH 162);

AeknapartopHa Ty6a (4neH 163);

o

n3nayHa Tyxo6a (uneH 163 ).%

MOXHOCTN 3a MoAHecyBawe Ha COMNCTBEHUYKM TYyXOM coppxaHn ce n BO
oapenbute of uneH 177 v 188 of 3akoHOT 3a MapHMYHarta nocrtarka, BO Kou ce
HOopMUpaHu: Ty)x6aTa 3a yTBpAyBare 1 Tyxkb6aTta 3a rnaBHO Mellake.

TyxbuTe 3a npomeHa, OOHOCHO 3a Opuwene Ha ynucuTe Ha npasaTta BO
KaTactapoT, cnopef eqHo NOLMPOKO chakake, cnafaar BO TY)KOMTE CO KOW ce WTUTK
NpaBoTO Ha concTBeHoCT. Oapenodm 3a bpulLeykn (6prucoBHK) TyX6M 6ea cogpxaHu BO
3aKOoHOT 3a npemMep, Katactap v 3anuuyBawe Ha npasarta Ha HegBUXHOCTUTE of 1986
roguHa, a cera ce cogp)aHu BO 3aKOHOT 3a KaTacTapoT Ha HepaswukHocTtu opg 2008
roguHa. VimeHo, n oBme TyX6M CO KOM ce cnpedvyBaaTr U3BECHW NMPOMEHN BO MpaBHUTE
eBngeHuun, 6n moxesne ga nosedar A0 KOHEYHO rybere Ha npaBOTO Ha COMNCTBEHOCT,
aKko He ce crpeyar TakBuTe MPOMEHW BO TakBUTe eBuAeHUMU. WHaky, Tyxéute 3a
3alTMTta Ha npaBOTO Ha COMNCTBEHOCT ro HaofaaT CBOETO yNnopuwiTe BO NpaBOTO Ha
COMNCTBEHOCT, a Ty)X6uTe 3a 3anuulyBare, OAHOCHO 3a Opuwere Ha ogpeneHn ynmcu
BO KatacTtapoT ce HopMupaHu BO NMPOMNMCUTE CO KOU Ce perynupaart ynmcuTte BO jaBHUTE
KHUr1. Bo cTeuajHaTta nocrarnka CBOETO MpaBo Ha CONCTBEHOCT U3flavyHuTe 4OBEpUTESn
ro 3awTuTyBaaT CO M3nayHu TyX6u. MiznauyHn goseputenu, nak (Kom HemaaT CBOjCTBO
Ha CTeyajHu [OBepuUTesnN) ce OHMe /iMua KoM BP3 OCHOBA Ha HEKOe CTBAapPHO WU JINYHO
npaBo MOXart fa [AoKaxaT [eka Hekoj npefameT He crafa BO CcTeyajHata maca n tue
nMaaT npaBO Ha W34BOjyBake Ha NpegMeToT Crnopej npaswiata LWTo Baxar 3a

OoCTBapyBak€ Ha Tne npasa HaaBop o/ CTel-IajHaTa nocranka. [1paBoToO Ha CONCTBEHOCT

*! 3aKkoH 3a CONCTBEHOCT U ApYyrv CTBapHU Npasa, ,,Cn. BecHUK Ha PMakegoHuja“ 6p. 18/01, un. 156-163.
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BO KpMBMYHATa MocTranka ce 3alTuTyBa CO 0ApeaodmuTe Co Kou e perynmpaHo MMOTHO-
npaBHOTO Gapare 3a Bpakare Ha npeameT Koe, npef cé, MOXe Ja Ce 3acHoBa Ha
oapenbute of 3akOHOT 3a COMNCTBEHOCT M APYyrM CTBapHM npaBa M MOXe Ja ce
OoCTBapyBa Kako MpaBO Ha COMCTBEHOCT, COCOMNCTBEHOCT, 3aefHuM4yKa COMCTBEHOCT, a
€[lHOCTaBHO MOXe€ [a Ce 3aCHOBa M Ha oA3eMare Ha BNnageHneTo.

Cute norope crnomHaTtu Ty6u npeTcTaByBaaT NETUTOPHU TYyX6W, Guaejkn Kaj
HMB € HY)XHO [a ce [oKaxe NpaBoTo Ha NoAHOCUTENOT Ha Tyxbarta Bp3 cTBapTa WTo e
npegMeT Ha CnopoT. 3a pasnmka of HMB, co 4vnieH 184 - 187 og 3CACI1 HopmupaHu ce
TakaHapeyeHuTe BnageTesickm (nocecopHn) TyX6m, co kon ce 6apa Cyacka 3alTuTta of
BO3HEMWPYBAHETO, OAHOCHO OfA3eMaHkeTO Ha BNafeHWeTo, Kaj Kou CyAaoT Aasa
3awTuTa crnopeg nocrsiegHara coctojboa Ha BlafeHNeTo U HacTaHaToTO CMeKaBawe, He
BMyLUTAjKM Ce BO MCMUTYBake Ha MpaBHaTa OCHOBA Ha B/laZleHMeTO U COBECHOCTa Ha
ApxatenoT. Bo HaTaMOLIHOTO u3narawe, Ke buae AgageH KpaTtok OCBPT Ha OHME TyX6u
Kaj Kou He ce jaByBaaT MNOCEOHM Hegopalbupaka BO NpakTMyHaTa nNpUMeHa Ha
oApenouTe co Kou The ce perynupadu, a nowmpoko enebopupare Ke buae gageHo 3a
HEKOM MHCTUTYTW KOOM Ce OfHecyBaaT Ha 3allTuTtarta Ha COMNCTBEHOCTa U KoM NOPeTKo
ce jaByBaT BO MpakTuyHaTa NpuMMeHa, a 6uaejkn 3a HEKOM Of HMB HE e pas3BueHa BO

BUCTUHCKa CMUCMa HUTY npaBHaTa CBECT 3a HUBHOTO MNOCTOEHE.

13.1. Ty»x6m 3a 3aliTUTa Ha NPaBOTO Ha COMNCTBEHOCT

13.1.1. ConcTBeHUYKa Ty>x6a 3a nospar Ha cTBapTta

3a conctBeHu4YkaTa TyK6a 3a noBpart Ha cTBapTa CoApXaHu ce ogpenodu BO
yneH 156 og 3CACTII, 6uno ga e Taa NOABWXKHA, UNXM HEABWXHOCT, Na € nponuwaHo
[JeKa CONCTBEHMKOT MOXe CO Tyxb6a fa 6apa of gpxartenoTt nospar Ha NHOUBUAYATHO
onpegeneHa cteap. CONCTBEHMKOT MOpa Aa [oKaxe [eka BpP3 cTBapTa 4uj nospart ro
6apa nma npasBo Ha COMNCTBEHOCT, Kako M [eka cTBapTa ce Haofa BO (pakTuyka BnacT
Ha TyXeHuoT. [MpaBOTO Ha noAHecyBawe TyXba 04 CTaBOT 1 Ha OBOj 4Y/IeH He

3actapyBa. Cnopef oBve oapeabu nNpeTnocTaBku 3a NoAHecyBake Ha oBaa Tyx6a ce:
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1) nocToerwe npaBO Ha COMCTBEHOCT Ha MpeameToT; 2) npegMeToT Aa ce Haofa BO
BNafleHne Ha TYXXEHUOT, 1 3) yTBpyBarbe Ha WAEHTUTETOT Ha npeameToT.?

TyXnUTenoTt Mopa fa AOoKaxXe AeKa NpaBOTO Ha COMNCTBEHOCT ro CTEKHas1 Ha efeH
04, HaunHUTE coapxaHu BO uyneHoBuTe 112-155 op 3CACI. [okaxyBaweTo Ha
COMNCTBEHOCTa, [OOKOJIKY HEMa jaBHM uUCMnpasBu 3a TOa, 4ecTo natm Moxe pda ouge
noBp3aHO CO rosiemn TewkoTuu, na nopaan Toa cnopep 3CACI cTekHyBaHeTO 0f
NPeTXoAHNUUTE Ha TYXUTEsSIOT MOXe HaHa3aj Aa 3anpe Ha OHOj MOMEHT Kora ce
NCNOSIHETN YyCMIOBUTE 3a oAp)KyBayka cnopepg yneHosute 124-125 og 3CACTI. [lokonky
ce paboTn 3a HeABWKHOCT 3amnuvillaHa BO jaBHa KHWUra, cera BO KaTacTtapoT YCTpOeH
crnopes crtapuyoT 3akoH 3a npemMep, Katactap W 3anuwysawe Ha npasBata Ha
HeaBwXHOCTUTEe of 1986 roanHa nnan crnopen 3akoHOT 3a KaTtacTtapoT Ha HeABMXHOCTU
oA 2008 rogmHa, AOBOJIHO € KOH Ty)X6aTa Aa ce npuioXn UMOTEH JIUCT.

TyXUTenoT Mopa fa AoKaxe [Aeka npefMeToT ce Haora BO (pakTuyka B/iacT Ha
TY)XEHNOT. AKO TY)XEHMOT TBpAM Aeka npegMeToT ro pXWM BO MMe Ha [pyro nuue
(nmeHyBake Ha npeTxogHWK — nominatio, laudatio auctoris), Toraw HacTtanysa
npouecHarta cutyauumja og yuneH 198 og 3101, T.e. HAa NOYETOK Ha pacnpasBara, HaMecTo
TY)XEHMOT MOXe fa cTanu BO MpoLecoT UMEeHYBaHMOT NPEeTXOA4HMK, & ako TOj He caka
Toa Aa ro CTopy — TYXEeHUOT He MOXe Aa ce MpPoTMBM Aa ce BNyLTW BO MPOLECOT.
TyXUTenoT mopa fa ro [okKake WAEHTUTETOT Ha npegMeToT uuj noBpar ro 6apa.
[okonky ce paboTu 3a HEABWXHOCT KOja € 3anuliaHa BO KaTactapoT, TYXUTenoT mopa
Hea fa ja 03Hauyu Co KaTacTapCkuTe 03Haku, mepu u rpaHnun. Co TyxbaTa 3a nospart
Ha NpeaMeToT, TYXUTENoT MOXe Aa MM UctakHe 1 bapanaTa cogpXaHu BO uneH 157-
159 op 3CACTI, T.e. n b6aparwa 3a nnogosute (NPUPOAHUM U LUMBWUMIHK), cOBpaHn
O[LHOCHO HecobpaHW WNN nak HaJoMecT Ha LiTeTa CTOpeHa Bp3 MpeameToT, Uan co
HEroBo 3apXyBare UTH., a TY)KEeHNOT NakK, MOXe Aa UCTakHe Gapare cnopepg nuctute
oApeabu 3a HafloMecTyBake Ha TpowouuTe Kako m3garoum WTo M CTekHasn BO BpcKa
CO UCTWNOT npegmerT.

Bo npaBHaTa Teopuja € WUCTakHATO [Aeka TYXXEHWUOT, MPOTMB COMNCTBEHUYKOTO

TyX6eHOo 6aparbe MOXe Aa ' UCTakHe CnegHuTe Tpu Buaa Ha NpUroBopu:

2 Yasgap, K. n Yaeaap, K., (2010), 3awTmTa Ha NpaBoOTO Ha concTBeHocT, CTaTtuja, cTp. 2.
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-MPUroBOPMN KOW LUTO ro Herupaar Ty)X6eHOoTo bapane (Ha npumep, BpeMeTo 3a
O pXXyBayka NnoMnHasno);

-NMPaBHNOT OCHOB Ha CTEKHyBameTO He € MoJsIHoBaxeH (ce pabotu 3a apyr
npegMeT, a He OHOj LWUTO TY)XXUTENOT ro 03Hauu BO Ty)baTta u cn.);

-MPUroBOPMN KOW o YKMHyBaaT TYX6eHOTO Gapame (Ha npumep, AeKa TYXeHUOT
CTEKHas1 NpaBO Ha COMNCTBEHOCT BP3 NpeAMETOT Mo nar Ha oApXyBauyka uiv nak geka
npeagMeToT ro Kynusa of, camuoT TyXutesn - exceptio rei vendite ac tradite v ci.), uiu

-MPUroBOpMN KOW ro og/ioxyBaat Ty)XX6eHOTo G6aparbe (Ha npumep, TYXXEHUOT Co
[OroBOp 3a Haem WNK 3akyn ro fo6wua npegMeToT Of TYXUTesOT, a LOroBOPEHNOT POK
ywite Tpae, Wi geka rnocTtou npasBo Ha CNy)XX6eHOCT BP3 Koja OCHOBA TY)XXEHUOT MOXe
[a ro ApXun npegMeToT, UK AeKa TY)XEeHUOT ro ApXu npegMeToT BP3 OCHOBa Ha npaso
Ha 3a4pXyBare 0f uneH 286-289, 728 u ap. og 3akOHOT 3a 06AuraymoHMTEe OA4HOCK
nnu uneH 157 ctas 6 og 3CACI u cn.).

13.1.2. Tyx6a og, npeTnoctaBeHarta concTtBeHocT (actio Publiciana)

3a oBaa Tyxba (actio Publiciana) ogpenbu ce cogpxaHu Bo uneH 160 og 3CACI
crnopef Kou nmueTo koe npubaBuio UHOMBMAyasHO onpejesieHa CTBap BpP3 NpasBHA
OCHOBa W Ha 3aKOHMT HauyvH, a He 3Haesi0 U He MOXEeslo Aa 3Hae Aeka He cTaHaslo
COMNCTBEHMK Ha cTBapTa (NpeTnocTaBeH COMCTBEHWK), MMa npaBo Aa Gapa Hej3uH
noBpart u 0f, COBECHMOT ApXaTes Kaj Koro Taa cTBap ce Haofa 6e3 npaBHa OCHOBa Un
no nocnaba ocHoBa. Kora aBe nuua ce cmeTaaT 3a NPeTnocTaBeHn COMNCTBEHUUM Ha
ncTa cTBap, Nocu/Ha NpaBHa OCHOBAa MMa NIMLETO KOoe CTBapTa ja CTEKHasI0 TOBApHO BO
0QHOC Ha NNLETO Koe CTBapTa ja CTeKHasio 6ecToBapHO. AKO NpaBHUTE OCHOBU Ha
OBME NunuUAa Ce CO WCTa jauMHa, NMPBEHCTBO MMa /IMLUETO Kaj Koe ce Haofa cTeapTa.
MpaBoTO 3a NogHecyBahe TyXba He 3acTapyBa. UecTo, oBaa Tyxx6a BO npakTukara ce
BMKa COMCTBEHMYKA Tyxba, nako TyXUTenoT oBAe He Tpeba fa ro AokaxyBa CBOETO
npaBO Ha COMNCTBEHOCT, TYKYy Aeka NpegMeToT uMe Bpakake ro 6apa, ro ctekHas Bp3
NMO/IHOBaXXHa MpaBHA OCHOBA M Ha 3aKOHUT HauvH, a 0f onpaBAaHV MPUUUHU HUTY
MOXe/ Aa 3Hae AeKa He CTaHas1 ConcTBeHMK. Cnopepg Toa, TY)KMTeNoT Mopa Aa AoKaxe

AeKa WnMa KBaﬂVICbVIKyBaHO B/lageHne, T1.e. JeKa Toa € 3akKOHCKO, BUCTUHUTO W
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coBecHo.” Cnopep uneH 179 op 3CACTI1, BnageHNeTo e 3aKOHCKO ako BfiageTesioT uma
NnosIHOBaXHa NpaBHa OCHOBa 3a BnajeHwe, a BUCTUHCKO WM MUPHO € ako He e
npuéaBeHo co cuna, usmama nnun 3noynotpeba Ha gosepbara. BnageHmMeTo e COBECHO
aKo gpXaTenoT He 3Hae WM He MOXes [a 3Hae [eKa Hema npaBHa OCHOBa Aa BpLUu
hakTmuka Bnact Bp3 ctBapute. CoBecHOCTa Ha B/1afjeHNeTO ce npeTnocTaByBa. 3Hauu,
3a pas/ivka of, CorncTBeHuykara Tyxba, oBAe oTnara [OoKakyBareTO Ha MpaBoTO Ha
COMNCTBEHOCT, HO OCTaHyBa 3a [0KaxyBare Toa [eka NpegMeToT ce Haofa BO BnageHune
Ha TY)XeHNOT 1 geka npeameToT Tpeba aa buae noeHTUgrKyBaH.

Of camara KOHCTpyKumja Ha oBaa Tyxba npoussnierysa [eka kaj OBue CropoBu
BCYLUHOCT ce paboTu 3a CNpOTUBCTaBEHW NMPaBHU OCHOBY Ha BNafeHWeTo Ha ABe niua,
O/1 KOM Cekoe TBpAM Aeka Mma rnojaka npasBHa OCHOBAa Ha CBOETO BnageHue. Toj cyaump
Ha npaBHuTe ocHoBu 3CACII ro pewaa co ogpeabata of ctaB 2 o4 4neH 160, Bo koja
r onpegenysa npasunara 3a T0a Koja npaBHa OCHOBa € MOCWHa, Koja ofpenba
Mefytoa He e uenocHa. Taka, crnopepn oppenb6bute opg naparpap 372 n 373 opf
ABCTPUCKMOT rpafaHCKM 3akOHWK, nocnaba npaBHa OCHOBA MOCTOU, akO TY)XXEHUOT He
MOXe f[a [OoKaXe HMKakBa npaBHa OCHOBa Ha CBOETO BiafeHue, Uin npegmeToT ro
BNnaZlee Ha HEeBUCTUHUT WIN HE3aKOHUT HayuMH WX He MOXe [a MOoKaxe HUKakoB
NPeTXoAHNK, OAHOCHO MOKaXKyBa COMHUTEsIeH MpeTxogHuMK WTH. Bo oBaa napHuua,
TYXEHMOT MOXe Ja M WUCTakHyBa CUTe OHWe nNpuUroBopu KoM U MMa U  Kaj
penBvHAVKaLMoHaTa Tyxba, a MOXe fa ro nctakHe npuroBopoT AeKa TOj ce CTeKHasl Co
npaso Ha COMCTBEHOCT Ha NpeaMeToT, Ha NpuMep, AeKa UCTEKOs1 POKOT 3a Herosata
O[ipXXyBauka, a ce UCMOJIHETU U OCTaHaTUTe NPETNOCTaBKN 3a CTEKHYBaHe Ha npaBo Ha
COMNCTBEHOCT N0 OCHOB Ha ofpxyBadka. Co oBaa Tyxb6a 4ecTo MOXe fAa ce MOCNYXHU U
NULEeTO KOoe T UCMOJIHyBa YCNOBUTE 3a CTEeKHyBake MpaBO Ha COMNCTBEHOCT, HO
noeaHOCTaBHO My € [a v AoKaxKe NpeTnocTaBkuTe BP3 OCHOBA Ha KoM ce 3acHoBa oBaa
Tyxb6a. Kaj oBaa Ty6a moxar fa ce nogHecar 1 6apararta 3a nio4osuTe WTO M fasa
npegmMeToT, O4HOCHO M NPOTUBTY)X0Oa 3a HafoMeCcTyBake Ha TpoLlounTe 3a npeameTor,

cornacHo co oapenb6ute og uneHosute 157-159 og 3CACIH.

2 Yasgap, K. n Yaegap, K., (2010), 3awTmTa Ha NpaBoOTO Ha concTBeHocT, CTaTtuja, cTp. 4.
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13.1.3. HeratopHa concTtBeHU4YKa Ty>x6a
3a 3awTnta of, BO3HEMMpPYBaHe Ha COMCTBEHOCTa, oApenbu ce cogpxaHu BO
yneH 161 og 3CACI1, cnopefd Kou, ako BO OCTBapyBakeTO Ha NMpaBoTO TPETO /nLEe o
BO3HEMMpPYBA COMNCTBEHMKOT U/IM NPETNOCTaBEHMOT COMNCTBEHUK HA APYr HAYMH, a He CO
oA3emMah-e Ha CTBapTa, CONCTBEHUKOT, OAHOCHO MPETNOCTaBEHNOT COMCTBEHNK MOXE CO
Tyx6a fga 6apa fga npectaHe cO Toa BO3HeMupyBawe. Kora coO BO3HEMUPYBaAH-ETO €
npuyMHeTa LWTeTa, COMNCTBEHMKOT MMa npasBo ga 6apa HaQOMEeCTOK Ha LTeTa crnopep,
ONwITUTE NpaBuia 3a HaoOMeCTOK Ha wTeTa. MNpaBoTO Ha nogHecyBawe Tyxba He
3acTtapyBsa. TyXUTeoT Kaj oBaa Tyxba Tpeba fa fokaxe Aeka:
1. e concTBeHUK, O4HOCHO KBa/IMDUKYyBaH BriafdeTes Ha NnpeaMeTorT;
2. NOCTOM HEOCHOBaHO BO3HEMUpPYBahe, U
3. TY)XXEHMOT € TOj KOj ro M3BpLUN/T aKTOT Ha BO3HEMUPYBaHETO.
MpeTnocTtaBkata nog 6poj 1 ce AokaxyBa Ha Ha4YMH Kako LUTO € Toa W3/10KEeHO
Kaj penBnHauKaumoHarta Tyxba, 04HOCHO Kaj nybsmunjaHckara Tyxba. NpeTnocrtaBkaTta
nog 2, 0AHOCHO HEOCHOBAHOTO BO3HEMUPYBaH€, MOXe [a Ce BPLUM Ha HajpasnuyHu
Ha4MHW: MpeKy nonpedvyBawe Ha COMNCTBEHWKOT ga ro ynotpebysa unu ga ro Kopuctu
CBOJOT NpeAMET; MPeKy BpLLUEHE Ha Hekoe npaso (Ha npumep, CNy>XX6eHOCT Ha NpeMUH),
KOe Ha TY)XEHWOT He My npunara; Mpeky LWTEeTHA WUMUCUKN; NPeKy MNepmMaHeHTHO
owTeTyBake Ha NpeameToT; NPeKy HaTpynyBake Ha kaMera, WYyT, APYr1 oTnagoumn v
CNMYHO Ha TYfO 3emjuLlITe; MPEKY KOPUCTEHE Ha Tyl sSug 3a CBOM NOTPEOU, WTH.
MpeTnocTtaBkata nof 3 € UCMNoJIHeTa, ako TYXXUTENOT AOKaKe AeKa TOKMY TYXEHWOT e
TOj WUITO rO MU3BPLUN/T aKTOT Ha BO3HEMUpPYBaweTO. Toa Moxe aa éuae nuueTo Koe ro
BPLUM BO3HEMUPYBaHETO, HO U NIMLETO NO Yuj HAOT ce BpLIK Toa. Toa Moxe ga buae u
nnue BO 4vja KOPUCT € CTOPEHO Toa BO3HEMMpPYBakE, a Toa Kopucta ja npudaka.
Tyx6eHoTo 6apare oBae 61 6GUI0 HACOYEHO KOH TOa fa My Ce HaslIOkKWN Ha TY)XEeHMOT
[a npectaHe CO BO3HEMWPYBaHw-E€TO, CO OnNuuyBake€ BO LUTO Ce COCTOM TOa, a
€BEHTYa/IHO M Ja My Ce Ha/lOkKu fa npesemMe onpefesnieHn Mepku 3a ga ro cnpeuu
BO3HEMMpYBaeTO BO WAHMHA.?* Bo un3BecHa cMucna, oBaa Tyx6a Moxe fa
KopecrnoHampa n co Tyxbata co Oapake fa ce OTCTpaHM OnacHOCT of wrTeTa

(ekonowka Tyx6a) cnopepn uneH 143 op 300. TyxeHMOT MOXe pga ce 6paHu co

2 Yasgap, K. n Yaeaap, K., (2010), 3awTmTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 5.
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MPUroBOPU, C/IMYHM KaKo OHME Kaj penBuHAMKaLmMoHaTa Tyx6a, a Moxe Aa npuroBopu
[leka MMa npaBHa OCHOBA 3a BO3HEMWPYBaHETO, KAKO LUTO € MPaBO Ha CyXG6GEeHOCT,
UM [0TOBOP CO TYXMTENOT 3a OMpefesieH0 KOPUCTEHE Ha HEroBuMoT npeameT U

CJ/INYHO.

13.1.4. Tyxb6a 3a 3aWTuTa Ha COCOMNCTBEHOCT, OAHOCHO 3aefHun4Ka

CONCTBEHOCT

Cnopes opgpepoébvute of uneH 162 op 3CACI, coCOMNCTBEHUKOT, OAHOCHO
3ae[HMYKMOT COMCTBEHMK, UMa nNpaBO Ha Tyxba 3a 3awTuta Ha nNpaBoOTO Ha
COMNCTBEHOCT Ha uenuoT npegmet. Crnopes oBve oapendu COCONCTBEHUKOT, OAHOCHO
3aeHNYKMOT COMCTBEHVK MMa npasBo, NPOTUB TpeTu nuua, fa rm nogHecyesa cute
BMAOBM Ha COMNCTBEHWUYKN TY)KOM, KOU Ce MPEeTXOAHO COoApXXaHW BO OBOj 3aKOH U Toa:
Ty)K6a 3a nospaT Ha cTBapTa- YsieH 156-159; Ty)k6a Ha NpeTnocTaBeHUOT CONCTBEHMK-
yneH 160; geknapaTopHa 1 n3nayvHa Tyxba- uneH 163; Tyxb6a nopaan BO3HEMUPYBaHE
Ha COMCTBEHOCTa- u/ieH 161; Tyxb6a 3a yTBpAyBahe- uneH 163; nsnayHata Tyoba- usieH
163; 6puwieyvkute (O6PUCOBHUTE) TYXOK- uyneH 152, a UCTO Taka W npeanosuTe 3a
Bpakake Ha npegMeT BO KpuMBMYHATA MocTarnka Kako owwTeTeH. COCOMNCTBEHWKOT,
O[lHOCHO 3ae[HWYKMOT COMCTBEHWK, MaKo Npu Toa HacTtanysa 6e3 MOSIHOMOLUHO Ha
ocTaHaTuTe COCOMNCTBEHULM, OAHOCHO 3ae[HNYKN COMCTBEHMULM, K& MOXEe, OOKOJIKY ce
paboTu 3a Bpakawe Ha npeameT, ga 6apa cygoT Aa ro 3af0/HKu TYXXEHUOT NpeaMeToT
4a My o BpaTu Hemy MnoefuHEeYHO, WX MakK Ha CUTe COCOMNCTBEHULW, OAHOCHO
3aeHNYKM COMCTBEHULN, NaKO TUE He yyecTByBaaT BO napHuuaTa. Bo n3spLuyBaHeTo,
nak, Ha TakBarta npecyga, M3BpPWHUOT cyd (M3BPLUMTE/IOT) Ke MOoXe ga ro oAseme
npeaMeToT 04, TYXXEHUOT- AO/HKHUK NPpU U3BpLIYyBaweTo, No 6aparwe Ha Koj 1 ga 6uio
COCOMNCTBEHMK, OQHOCHO 3ae[HWYKN COMCTBEHMK OOKOJIKY TOj € CroMHaT BO npecyaara-
M3BpLUHATa 1Ucnpasa, Mako TOj He y4yeCTByBasl BO napHuuara, Wiv camo Ha TYXUTesioT,
N npegMeToT Ke My ro npejage Ha [OBepuTesioT BO M3BpLUHATa noctanka AOKOJSIKY
HEeKOj 04, COCONCTBEHMLUNTE, OQHOCHO 3aeHUYKMUTE COMCTBEHMLM He nobdapa npeameToT
Aa my 6uae BpaTeH, 3aejHO CO [OBEPUTESIOT N HEMY.

[okosnky ce pabotu, nak, 3a HeratopHa Ty>k6a unm 3a TyXmu co kou He ce 6apa

Bpakarte Ha npegmMeToT, TyKy camMo 3a yTBpAyBake Ha W3BECHW npaBa W MpaBHU
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OfHOCW, ToOraw W3BpLIYyBAaHETO Ha TakBUTe TMpecyauM Ke ce Ccnposefe Mnpeky
coobpasyBar€e Ha npaBHUTE COCTOjOM CO U3PEKNTE Ha npecyamTe Ha 6apare Ha Koj u
Aa 6110 COCOMNCTBEHMK, OHOCHO 3aeJHNYKM COMCTBEHMK CNOMHAT BO npecygara.?
[MpaBaTa LWITO Npousfierysaat o4 COCONCTBEHOCTa, OAHOCHO 3aeHMNYKaTa COMNcTBEHOCT,
cogpxaHu ce BO ofpenbute og uneH 31 n Haramy, OAHOCHO 4/sieH 59 u HaTamy of
3CACI, a ncto Taka Bo ogpenbute of 0BOj 3aKOH 3a 3aefHuykaTa COMNCTBEHOCT BP3
JenosuTe of 3rpajata LUTO UM CAyXaT Ha CUTe eTaXHW COMNCTBEHWLUM, OAHOCHO BO
ogpenodmute of 0BOj 3aKOH 3a COCECKOTO NPaBo UTH.

MpaBOTO COCOMCTBEHMKOT Aa ro WTUTU CBOjOT A€/l Of, 3acerHyBawara Ha apyr
COCOMNCTBEHVK, Npousnerysa of ogpenbdarta of uneH 32, a npaBoTO Ha 3aefHUYKMOT
COMCTBEHUK BO Taa cMuc/a npounsneryesa of oapeabute og vneH 61 ogq 3CACIH.

Cnopep uneH 32 og 3CACTI1, coconNCTBEHUKOT MMa NpaBo CTBapTa Aa ja ApXu U
Ja ja KopuCTM 3aefHO CO [JpyruTe COCOMCTBEHMLUM Cpa3MepHO CO CBOjOT Jen,
HenoBpeAyBajku r'v NpuToa npasaTa Ha ApYyruTe COCOMNCTBEHULM.

CuTe coconcTeBeHuUn MmMaaTt BafeHne Bp3 Lesiata cTBap, HO TMe MoXaT Aa
oAslydat mefycebHOo da ro nogenat BnafeHMeTo Bp3 cTBapTa v U3BpLUYBaHETO Ha CUTe
WX Ha HEKOM COMNCTBEHWYKM oBnactysawa Bp3 Hea. COCOMNCTBEHUKOT MOXe [Aa
pacnosiara co CBOjoT Aen 6e3 cornacHocT Ha Apyrute coconcteeHuun. Bo cnydyaj Ha
npogaxoéa Ha COCONCTBEHUYKM [eN  ApyruTe COCOMNCTBEHWLUM MMaar npaBoO Ha
NPBEHCTBEHO KynyBahe. COCOMCTBEHMK, YMj COCOMNCTBEHNYKM AeN e NOoBpefeH o4 apyr
COCOMNCTBEHMK, CnpemMa Hero Moxe ga ce WTUTU CO cuTe TYyXOM 3a 3awTtuTta Ha
concTteeHocTa ypegeHu co 3CACI n Toa:

— CONCTBEHMYKA Ty)ba 3a noBpaT Ha cTBapTa — uneH 156-159;
— Ty)X6a Ha NPeTnocTaBeHNOT CONCTBEHMK — YfieH 160;

— TyX6a nopaau BO3HEMVpPYBaHe Ha CONCTBeHOoCTa — ufeH 161;
— pexknaparopHa Tyx6a — uneH 163;

— n3nayHa Tyx6a — uneH 163 UTH.

Tyxx6ata Ha COCOMNCTBEHWKOT 3a 3alTuTa Ha NpaBOTO Ha COMCTBEHOCT Ha
LuenmoT npeamMeT e perynupaHa co uneH 162 og 3CACII. 3a ynpaByBawe CO cTBapTa

Kaj coconcTBeHoCTa, oapenodmu ce cogpxanu Bo uneH 35-37 og 3CACIHT.

» Yasgap, K. n Yaeaap, K. (2010), 3awTnTa Ha NpaBoTO Ha concTeeHocT, CTaTtuja, cTp. 6.
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13.1.5. Tyk6a 3a 3aliTUTa Ha 3aeiHMYKaTa CONncTBeHOCT U COCOMNMCTBEHOCT

Cnopepg uneH 59 og 3CACII, 3aeHNYKa CONCTBEHOCT € COMNCTBEHOCT Ha NoBeKke
NMua Ha HenoeneHa cTeBap Kora HUBHUTE [e/10BY ce onpenesnBu, HO He ce ogHanpes
onpegeneHn. 3aefHnykaTa COMCTBEHOCT MOCTOW BO C/lyvaj HA CTeKHyBawe MMOT BO
O6payHa 3aefHuuUa, BO CNyyaj Ha 3g06mBarbe MMOT BO HacriegHuyka 3aefHuua, BO
cemejHa 3aefHuLUa 1 BO opyru criydan onpenesieHn co 3aKOoH.

Co uneH 65 og 3CACI e nponuwaHo Aeka Ha 3aefHuYykara COMCTBEHOCT ce
npumMeHyBaaT COOABETHO oapeabuTe Ha 0BOj 3aKOH 3a coconcTeeHocTa. Cnopef oBaa
oApenba, 3HauM M Ha 3awTMTara Ha 3aefHuykaTa COMNCTBEHOCT ce MpumeHyBaart
oapeno6ute 3a TyXOUTe CO KOM COCOMCTBEHMKOT [0 3alTuTyBa MpaBOTO Ha

COCOMCTBEHOCT, 6110 cnpema COCONCTBEHUUUTE, 6110 cnpeMa TpeTuTe nnua.

13.1.6. Tyk6a 3a rnaBHO Mellawe Kaj CONCTBEHUYKN CNop

Cnopeg uneH 188 og 310, MuUeTo Koe BO LeNocT nin genymHo 6apa npegmer
WM NpaBo 3a koe Mefy Apyru nuua BeKke Teye napHuua, Moxe npeg cyaoT npepg Koj
Teye napHuuaTa ga rv Ty)xu obeTe CTpaHk/ CO efHa Tyxba, cé gofeka nocrankara He
ce 3aBpwun npasocunHo. Co oBaa Tyxba e ypefeHa npouecHarta cuTyauuja Koja BO
TeopujaTa Ha NPOLECHOTO MpaBo e HapeyeHa Tyxba 3a rMaBHO Mellawe, a TY)XUTenoT
4ecTo naTu, ce HapekyBa W raBeH 3amellyBay, rMaBeH MHTEPBEHMEHT, 3a pas/nka of,
3amMeLLyBayoT, cnopepg oapenovte of uyneH 194, koj ce BMKa CrnopejeH 3amellysBad,
cropefieH WHTepBeHVeHT. Cenak, He e KOPEeKTHO, Kora BO CYyACKUTe OfJlyku ce
ynoTpebyBaart oBune n3pasu, buaejkm Tme n He ce 3aKOHCKWN onpeaenexHn, n Tpeba ga ce
HacTojyBa BO CyACKUTE O4J1YKU [la Ce KOPUCTU 3aKoHcKaTa TepMUHooruja.

3Hauu, TyxuTesi BO OBaa napHuua e nnueTo Koe BO LesiocT Unn genymHo 6apa
npegMeT Wi npaso 3a Koe Mery Apyrv fivua Beke Teye napHuua, a TY)XXeHu BO OBaa
napHuua ke émugaTt nvuata Mefy KoM BeKe Teue napHuuarta 3a UCTUOT npeameTt wuam
npaso, 6e3 ornej Ha HMBHaTa ysora Bo Taa napHuua. OBa e cfnyyaj BO KOj HacTaHyBa
conapHM4apcTBO criopepq nocebHa oapepnoda og 3MM (yneH 186 ctaB 1 Touka 3), a He
cropef onwTtute oapenbv o uyneH 186 3a comapHMyapcTBOTO. BO 0BOj criyyaj ce

paboTy 3a HY)XHO conapHM4yapcTBO, 6uaejkn co TyxbaTta Mopa Aa 6uaat ondaTteHn n
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TYKUTENOT U TYXEHMOT BO ApyraTa napHuiua, a He camo €[HVWOT Off HMB, Kako Ha
nprMep, caMo OHOj LUTO Fo ApPXW NpeaMeToT. He e UCKydYeHo aa ce nogHece U Takea
Tyk6a camo NPOTUB OHOj LITO FO APXM NpeaMeToT, MefyToa, 3a Hea BaxaT cuTe
KapakTepuCTUKN Kako M 3a cekoja Tyx6a, MO OJHOC Ha MecHaTa HaAeXHOCT,
BpeAHOCTa Ha NPeAMETOT Ha CMOPOT M C/IMYHO, HO HE BaXKM aTpakumjata Ha MecHarta u

cTBapHaTta Hag1eXHOoCT.

13.1.7. Tyx6a 3a yTBpAyBaH€e npaBo Ha CONCTBEHOCT

Cnopepf uneH 177 of, 3aKOHOT 3a NapHUYyHaTa nocranka:

(1) ,Tyxutenot mMoxe BO Tyxbara pga 6apa cynor camo fga ro yrspau
NOCTOEHETO, OAHOCHO HENOCTOEHETO Ha HeKoe npaBo WX NpaBeH OAHOC, WM
BUCTUHUTOCT O4HOCHO HEBUCTUHUTOCT Ha HEKOja ncnpasa.

(2) BakBa Tyx6a MOXe pga ce nogHece Kora Toa CO NOCEGHW nponucu e
npeaBuaeHo, Kora TY)XMTENOT uMa npaBeH UHTepec CyAoT fa ro YTBpAu MOCTOEHETO,
O[JHOCHO HENOCTOEHETO Ha Hekoe npaBO WU MpaBeH OAHOC, WM BUCTUHUTOCT,
O[JHOCHO HEBUCTMHMUTOCT Ha Hekoja ucnpasa npef NpuUCTUrHatocTa Ha GapareTo 3a
Yy“HEHEe 0f, UCTUOT OAHOC, WM KOra TYXWUTesIOT MMa HekKoj Apyr npaBeH WHTepec 3a
noAHecyBame Ha BakBa Tyxba.

(3) Ako oanykaTa 3a CnopoT 3aBuCK Of Toa [ann NoCTOU WU He NMOCTOU HEKO]
npaBeH OAHOC KOj BO TEKOT Ha MapHuuaTta cTaHasl CrMopeH, TY)XUTeNIOT MOXe MOKpPaj
NMOCTOJHOTO Gapare fda ucTakHe U TyxbeHo baparwe CyfoT fa YTBPAM LeKa Takos
O[HOC MOCTOW, OAHOCHO [eKa He MOCTOW, ako Cy[oT Nnpef Koj Teye napHuuarta e
Ha/1eXeH 3a TakBo bapame.

(4) NcTtakHyBan€TO Ha 6apare BO cMucia Ha ogpeabaTa Ha ctasoT (3) o4 0BOj
4/IeH HeMa fa ce cMeTa Kako rnpevHavyBambe Ha Tyxbarta.

TyxbaTa 3a yTBpAyBawe, AeknapartopHaTta Tyxba e TakBa Tyxba CO Koja ce
6apa yTBpAyBat€e MNoCTOeHeTo, OAHOCHO HENOCTOEHETO HA HEKOEe MPaBOo WX MpaBeH
OfHOC, NN BUCTUHUTOCT, OQHOCHO HEBUCTUHUTOCT Ha Hekoja ncnpasa. 3Ha4yu, CO Hea

He ce 6Gapa TYXEHWOT Ja 6uae 3a40/HKEeH HeWTo Aa CTopW, TPMW WAK NPONyLWTH, UK
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nak, efeH npaBeH of4HOC fa ce npeobpasn, Aa ce KOHCTUTYMpa BO HEKOj Apyr npaseH
opAHoc.?

Mo3nTmBHaTa Ty)K6a 3a yTBpAyBare Ce OfHecyBa Ha HeKOj NpaBeH O0fHOC, Yune
noctoewe ce 6apa cygoT ga ro yrBpau. NpaBeH OAHOC Mak e OHOj O4HOC Mely aBe
nMua Koj e peryivpaH co onpejeneH nponuc, Ha npuMmep, HEeKoj [0roBop 0f,
06NurauMoHOTO NpaBo, WM NakK OAHOC Ha /iMua BO BPCKa CO HEKOj npeamet, Ha
npvmep, NpaBo Ha COMNCTBEHOCT BP3 U3BECEH NMpeaMeT U CMIMYHO. AKO nak npaBoTo Ha
TY)XUTENOT BEKE e MOBpeaeHo, TOj HE MOXe Aa noaHece Tyxb6a 3a yTBpAyBahe, TYyKy Ke
nogHece Tyxb6a 3a ocyga, KoHAeMHaTopHa Tyxo6a.

Of TyxbuTe 3a yTBpAyBake MpaBO Ha COMNCTBEHOCT, MNocebeH UWHTepec
nobyayBaaT OHME Kaj KO NMOCTON BOHKHWXHO CTEKHYyBake Ha NpaBoTo Ha COMCTBEHOCT,
6uaejkn npu BakBUTE CTekHyBaha, cé gogeka y6MumjaHCKMOT COMNCTBEHUK CBOETO
NpaBO Ha COMCTBEHOCT He [0 3anuwie BO KatacTapoT Ha HeABWXHOCTUTE crnopep,
3aKoHOT 3a KkatacTapoT Ha HefgBwxHocTUTe og 2008 roanHa, Toj Ke mopa co Tyxba ga
6apa yTBpAyBake Ha HEroBOoTO NPaBOo Ha COMCTBEHOCT, KOe € CTEKHATO BOHKHUXHO, T.e.
n 6e3 3anuuwyBake BO KartacTpaoT Ha HeaBWKHOCTUTE, OCBEH BO CriyyauTe Kora
NPaBOTO Ha COMCTBEHOCT BOHKHWKHO € CTEKHATO CO OfJlyKa Ha CcyA, unn Apyr gpXKaBeH
opraH.

[JeHUTMBHOTO CTekHyBarwe Ha NPaBOTO Ha COMNCTBEHOCT BO BakBMW Criyvyaun U
6e3 ornef Ha Toa LWITO Toa He e 3anuaHo BO KaTacTapoT Ha HeZBWKHOCTUTE, MOXe Aa
CTaHe caMO [OKOJIKy Ce WCMOJIHETU 3aKOHCKMTEe ofpendu 3a CTekHyBakwe npaBa Ha
COMNCTBEHOCT BpP3 OCHOBA Ha OApXyBauka, BO KOM C/lydyan NpaBOTO Ha COMNCTBEHOCT ce
CTEeKHyBa BpP3 OCHOBa Ha CaMMOT 3aKOH.

MefyToa, nocrtojat W [Apyrn cny4yaum Kora npaBOTO Ha COMCTBEHOCT Ha
HeBMXHOCTU Ce CTekHyBa Bp3 OCHOBa Ha CamMMOT 3akOH M 6e3 3anvyBarwe BO
KaTacTapoT Ha HeaBWXHoCTUTe. Toa ce cnydauTe Kora ce paboTtu 3a:

a) rpagexe Ha Tyro 3emMjuuTe 6e3 CornacHOCT Ha COMNCTBEHMKOT Ha 3eMjULLTETO;

6) HanyLTeHO KOPUTO Ha BOAOTEK,;

B) CO3/laBare Ha OCTPOB;

2 Yasgap, K. n Yaeaap, K., (2010), 3awTmTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 8.
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r) HanywTeHa HeABWXHOCT, Kora Taa NpeMuHyBa BO COMNCTBEHOCT Ha Penybnuka

MakepnoHwuja;

[) CTEKHyBaHh€e CO HacneayBsawe, 1

f) CTEKHyBaH€e CO 0fJ/1yKa Ha ApXaBeH Uav Apyr oprax.

Tokmy 1 oBue c/yyau oBfe ke buaar coofBeTHO enabopupaHy BO HATAMOLLHOTO
N3N0XyBahe.

He3aBucHO of oBa, BO MPaBHUOT XMBOT NOCTOjaT Ccriydan Kora ofpefeHo nuue
CTeKHyBa npaBa Bp3 oJpefdeHa HeaBWKHOCT, KOM [MpaBa He MoxaT pja ce
KBa/IMpMKyBaaT Kako MpaBO Ha COMNCTBEHOCT, GUOEjKM Ha HUB MM HegocTura wau
nerasiHoOCTa, uau ce paboTtn 3a NnpuBpemMeHn 06jekTr, NN Nak 3a 06jekT BO rpagda kou
He ce 3anuwaHyn BO KaTacTapoT Ha HeABWKHOCTUTE ce fofeka He bupaT fafeHu BO
ynotpeba. OBuMe cnyyan Ha CTeKHyBake fnpaBa Ha HeABKHOCTN MOXaT [a ce HapeyaT
Kako npasa C/IMYHW Ha MPaBOTO Ha COMCTBEHOCT Ha HEeABWXHOCT, OUAejKM HUBHUTE
nMaTesiv BO CEKOj C/ly4yaj YXMBaaT npaBHa 3alTuta Kako U HOCUTENUTE Ha NpaBoTo Ha
COMNCTBEHOCT. 3apagu pasrfiiegyBakbe Ha cocrtojbara Co BakBuTe rnpasa, TMe a U
HMBHaTa 3allTMTa, UCTO Taka BO OBOj Tpyd Ke 6ugar npeameT Ha enabopupame,
OHOJIKY KOJIKY LUTO A03B0OJ1yBa NPOCTOPOT.

Bo cute Hanpep HaBefeHU cnyyan ce paboTu 3a BOHKHUXXHO CTEKHYBahe T.e. 3a
CTEKHyBat-€ Ha NpaBOTO Ha COMCTBEHOCT M Ha HEro C/IMYHW npaBa Ha HeABWKHOCTU U
6e3 HMBHO 3anuLlyBake BO KatactapoT Ha HeBWKHOCTMW.

Mpn oBa ce nma npensug n ogpepbata og yneH 113 og 3CACI, nog Hacnios
,CTEKHyBarbe BP3 OCHOBA Ha 3aKOH” CO Koja e nMponuvwaHo c/ieiHOTo:

,Crnope/, 3akoH, NpaBoTO Ha COMCTBEHOCT Ce CTekHyBa CO CcO3fjaBare Ha HOBa
CcTBap, CO Meware U1 CrojyBawe, CO rpajere Ha 3emjuite, CO ofpXyBawe, CO
O/4BOjyBake Ha M/040BUTE, CO CTEKHyBahe COMCTBEHOCT Of, HECOMNCTBEHMK, CO
oKynaumja, CO nNpunojyBame U TaslOXere, CO NPOMEeHAa Ha KOpPUTO Ha BOAOTEK W
co3faBaH-e Ha OCTPOB 1 BO ApYyru criydyam onpenenieHn co 3aKoH”.

OBpe ke 6upaTr enabopvpaHuM OHME Crlydanm KOM Cce ofHecyBaaT caMO Ha
CTEKHyBaHeTO Ha NPaBOTO Ha COMCTBEHOCT Ha HeABWKHOCTUTE.

3Haun, Tyx6u 3a yTBpAyBake Mopagn BOHKHWKHO CTEeKHyBake MpaBo Ha

COMNCTBEHOCT Ha HEeABWMXHOCT MOXaT Aa cé nogHecart BO C/iegHNTe cnydyan:
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a - CTekHyBaH-€ npaBOo Ha COMNCTBEHOCT Ha HEABWXHOCT CO O4pXyBayka

OpfpxyBaykaTa npeTcTaByBa HauyMH Ha CTEKHyBake Ha NPaBOTO Ha COMCTBEHOCT
Ha HeABMXHOCT (Na W Ha NOABWMXHW CTBapu) CO KBa/IM(PUKyBaAHO BafeHne Ha
oApefeHa CTBap BO TEeKOT Ha W3BECHO BpeMe MNpOonuaHo CO 3akoH. Taka, co
oapeno6uTe of uneH 124 e nponuwaHo cnegHoTo:

,COBECHMOT 1 3aKOHUT ApXartes Ha NnoABuXHa cTBap, Ha Koj Apyr nma npaso Ha
COMCTBEHOCT, CTekHyBa MNpaBO Ha COMCTBEHOCT Ha Taa CTBap CO OApXyBadyka Mo
NCTEKOT Ha BpemMe Of TPu roAVHM.

COBECHMOT 1 3aKOHUT ApXaTen Ha HefBvhKHA CTBap Ha Koja Apyr uma npaso Ha
COMCTBEHOCT, CTEKHyBa MpaBO Ha COMCTBEHOCT Ha Taa CTBap CO OApXyBauyka, No
NCTEKOT Ha BpeMe 0f AeceT roguHu.

CoBeCHMOT [fpxaTesl Ha MoABWXKHA CTBap Ha KOj Apyr umMa npasBo Ha
COMNCTBEHOCT, CTeKHyBa NpaBO Ha COMCTBEHOCT Ha Taa CTBap CO OApXyBauka, Mo
NCTEKOT Ha BpeMe 0f AeceT roguHu.

CoBeCHMOT ApxaTtesl Ha HeaBwxHa CTBap, Ha Koja Apyr uma npaBo Ha
COMNCTBEHOCT, CTEKHyBa MpaBO Ha COMNCTBEHOCT Ha Taa CTBap CO OApXyBauyka Mo
NCTEKOT Ha BpeMe og 20 rogmHu.

HacnegHuKoT cTaHyBa COBeCeH JpxXaTesl 04 MOMEHTOT Ha OTBOpaweTo Ha
HacneacTBOTO M BO C/ly4yaj Kora oCTaBMTEsIOT 6UN HEeCOBECEH ApXaTtesl, a HacneHUKOT
TOa He ro 3Haen HUTY MOXesl fa ro 3Hae, a BpeMeTo Ha ofp)yBauykaTta MnoyHysa ga
Teue 0, MOMEHTOT Ha OTBOpar-e Ha HacneacToTo”.%’

Of ropHuTe oAapendw HEeCOMHEHO Mpou3sieryBa feka ofpxkyBaukaTa, Kako
WHCTUTYT KOj BOAM KOH CTekHyBawe Ha MpaBOTO Ha COMCTBEHOCT, NpeTnocTaByBa
oApeneHa aktnyka coctojba, Koja No UCTEKOT Ha oapeneHO Bpeme, Tpeba ga buae
ycorsiiaceHa co npasHaTa COCTOj6a Ha HauuH LWTO Ke buae npenHayeHa BO Cy6jeKTUBHO
npaso. Toa Cekako e MoCTy/iaT Ha HayesioTo Ha crnpasBef/IMBOCTa U Ha HayenoTo Ha
CUTYPHOCT BO NPaBHMOT MPOMeT.

Mokpaj Toa, oApxXyBaykara 0BO3MOXYBa Aa ce n3berHe 4ONTOTPajHOTO U TELLKO,

a Hekoraw 1 HEMOXHO gokaxyBare (probatio diabolica) Ha Toa geka npeTxogHuuuTe

%’ 33KOH 3a CONCTBEHOCT U Apyru cTBapHM npaBea, Cn. BeCHMK Ha PMaKkegoHuja, 6p. 18/01, un. 124.
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Ha CTeKHyBa4yoT Gue sierasiHy CoMncTBEHMLUM Ha O4HOCHAaTa CTBap, fna 1oa goKaxyBare
Ja ce npoTterHe HaHasafg BO Hegorneg. lMopagu Toa ywTe BO PMMCKOTO npaBo
oApXyBaukara, nof HasuB ,usucapio” 6usa nosHaTa Kako HauuMH Ha CTEeKHyBahe Ha
KBMpUTCKaTa COMNCTBEHOCT, a notoa npudareHa BO cuUTe npaBHU CUCTEMWU KOU ce
3acHoBaaT Ha TpaguuunTe, peuenuujata Ha PumckoTo npaso.?®

Co ornep Ha uuTupaHuTe ogpenodwu of uneH 124, a n Ha Agpyrn ogpenodv opg
3CACI1, npeTnocTaBkn 3a CTEKHYBaH€ Ha NPaBOTO Ha COMNCTBEHOCT CO OApPXXyBayka ce:

1) cnocobHOCT Ha /IMUETO Aa MOXe [a CTeKHyBa MnpaBO Ha COMNCTBEHOCT CO

O PXXyBauka;

2) CNoco6HOCT Ha cTBapTa Aa Moxe Aa buae npefmeT Ha oApxyBadkaTa,

3) kBannmnkysaHo BnageHue, u

4) BnajeHVeTo Ha cTBapTa fda Ouae ocTBapyBaHO BO TEKOT Ha BpPeEMETO

NPONULLIAHO CO 3aKOH.

1) CnocobHOCT fa CTekHe npaBo Ha concTtBeHocT, crnopeq 3CACI uma cekoe
(on3nMyKo M npaBHO fimue. Taka, NpaBO Ha COMCTBEHOCT MOXaT [a CTeKHyBaaT cuTe
AOMallH/ M CTpaHCKU (hr3nMykM M nNpaBHM ivua, BKIy4yBajkM ja U Apxasata Wt
eIMHNLMTE Ha /loKaniHaTa camoynpasa, nog yC/i0BU U Ha HAUYMH NpeaBuaeHn CO OBOj U
OpYr 3aKOH.

Op oBa npousnerysa feka, No 0AHOC Ha PU3NYKMTE fivua, He € 0, CyLUTECTBEHO
3Hayere Jann TMe nMmaart u AesioBHa CNoCOBHOCT, LWTO 3HaYM geka U MasioNieTHo e
(Ha npumep BO cniyyaj Ha HacrefyBake, Na U CO ApXeke Ha CcTBapTa Mpeky CBOjOT
3aKOHCKWM 3acTarHuK, O4HOCHO cTapaTesi) MOXe [Aa CTeKHe MpaBO Ha COMNCTBEHOCT Ha
ofpefieHa cTBap CO o4pXyBauka.

2) CnocoBHOCT Ha cTBapTa Aa Moxe ga buae npeAMeT Ha oApXyBauka.

Nako Toa He npowusnerysa of ogpenoute of uneH 124, cenak of ocrtaHatute
oapeno6mu o 3CACI HecoMHEHO npou3snerysa Aeka npeameT Ha CTeKHyBaheTO Nnpaso
Ha COMNCTBEHOCT CO ofpXyBayka He mMoxaT fa buaat cTBapu KoM He MoxaT ga oupat
06jeKT Ha NpaBOTO Ha COMNCTBEHOCT Ha ApyrM svua OCBEH Ha gpxasarta, OAHOCHO

CTBapW Kou He ce BO NMpomMeT. 3Hauu, BO OBUEe Ciydau, GuaejKn Ha Te CTBapyu He MOXe

® Yasgap, K. u Yaegap, K., (2010), 3awTmTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 10.
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[a ce CTeKHe NnpaBOo Ha COMCTBEHOCT CO NpaBHO Aeno, TakBO NpaBO He MOXe fga ce
CTEKHE HUTY CO OgpXKyBaukKa.

3) KBasimchrkyBaHo BnageHuve.

Opf oppenbute op uvneH 124 npouvsneryBa feka npaBO Ha COMCTBEHOCT CO
O[ipXXyBayka MOXe fa CTEKHE COBECEH M 3aKOHWUT ApkaTes, O4HOCHO COBECEH ApXaTen
Ha ogpefeHa ctBap. Of oBa npoun3ssierysa Aeka BnajeHneTo Ha ofpefeHa cTeap Tpeba
Aa brnae CoBECHO M 3aKOHUTO, UK Gapem caMO COBECHO, 3a [a MoXe Toa, CO UCTEKOT
Ha MponuwaHOTO Bpeme, fa [AoBefe A0 CTekHyBake NnpaBO Ha COMCTBEHOCT CO
oA pXXyBauka.

Nako BO uneH 124 ce 360pyBa 3a ApXartesn Ha cTBapTa, BO CEKOj C/lyyaj ce uma
npeasua Toa Aeka He Tpeba ga 6uae 6MN0 KOj Apxarten, TyKy ApXaTesn Koj uma
CaMOCTOjHO B/liafieHne Ha cTBapTa. Bo cmucna Ha peveHoTo Tpeba aa ce nma npeasug,
oapenbara of ynieH 125 ctas 1, co Koja, Mery ApyroTo € nponuiaHo Aeka BpeMeTo 3a
o4pXXyBayka MOYHyBa [a Teye OHOj OeH Kora ApxaTtenoT ctanun BO BfafjeHWe Ha
cTBapra.

4) BnageHvneto Ha cTBapTa ga 6buae ocTtBapyBaHO HeEMNPeKMHATO BO TEKOT Ha
BpemMeTo nponuwaHo co 3akoH. Co ogpeabute of uneH 125, nopg HacsioB
. IpeCMeTyBaH-e Ha BPEMETO 3a 04pXyBayka”, e nponuaHo cnegHoTo:

.BPeEMEeTOo NoTpebHOo 3a ofpXXyBayka NnovyHyBa fa Teye OHOj [eH Kora gpxartesior
ctanun BO BflafieHne Ha CTBapTta, a 3aBpluyBa CO WCTEKOT Ha MocnefHuoT AeH of
BpeMeTO NoTpebHOo 3a o4pXKyBayka.

Bo BpemeTo noTtpebHO 3a ofpxyBayka Ce 3acMeTyBa W BpPeMeTo 3a Koe
NPeTXOAHNLUTE Ha CerawHNoT pXaTen ja Ap)ese cTBapTa Kako COBECHU N 3aKOHUTH
Ap>xxatenun, 0O4HOCHO Kako COBECHU ApXaTesn.

Bp3 nNpeknHOT, O4HOCHO 3aCTOjOT Ha O4pXXyBaykara, CoobpasHo ce npumMmeHysaaT
oApen6uTe 3a NPEKMHOT, OJHOCHO 3aCTOjOT Ha 3acTapeHocTa Ha nobapysarata”.??

Cropef T0a, [AOKOJIKY Ce paboTu 3a COBECEH WM 3aKOHUT ApXaTesl Ha HeaBMXHa
CTBap, NPaBOTO Ha COMNCTBEHOCT CO OApXyBayka ce CTekHyBa Mo UCTEKOT Ha Bpeme o[,

[leceT ToAvHW, a [OKOJIKy ce paboTM camo 3a COBECEH JpxaTes, MNpaBoTO Ha

%° 33KOH 3a CONCTBEHOCT U Apyru cTBapHM npasa, Cn. BeCHMK Ha PMaKkegoHuja 6p. 18/01, un. 125.
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COMNCTBEHOCT Ha HeJBWXHAa CTBap CO O4pXyBauka ce CTEKHYBa MO UCTEKOT Ha BpemMe o[,
20 roguHn.

Bo Bpcka co oBa, Tpeba ga ce nma npeasug ogpenodara o YneH 29 og 3akoHOT
3a OCHOBHMTE COMNCTBEHOCHOMNpaBHW ogHocu of 1980 rogmHa (30CIO) (o6jaBeH BO
,CNyX6eH BecHuMK Ha C®PPJ” 6p. 6/80), cnopen Koja Ha npeaMeT BO OMWTeCTBeEHa
COMNCTBEHOCT, MNpaBa Ha COMNCTBEHOCT He MOXelle [a Ce CTeKHe CO OApXyBauka.
MefyToa, Tpeba ga ce nma npeasua geka co AMaHamaHoT 59 Ha YctaBoT Ha CPM Koj
6ewe npornaceH Ha 20.09.1990 roamHa, e nponuwaHo aeka Bo CPM ce rapaHTupaat
cuTe (hopmMM Ha COMCTBEHOCT U AeKa cuTe (popMM Ha COMCTBEHOCT Ce paMHOMPaBHMU.
Of gpyra ctpaHa co YctaBoT Ha Penybnunka MakefoHuja Koj 6elle nporiaceH Ha AeH
17.11.1991 roawnHa, onwTecTBeHata COMNCTBEHOCT Kako TakBa BOOMLWTO He ce
CMoOMeHyBa, TyKy ce npeAsuyBa NnocToerwe caMo NpaBo Ha ConcTBeHocT. Cnopep osue
oApenodu, 6u moxeno aa ce cMmeTa geka ogpenbata og yneH 29 og 30CIMO msrybuna
npasHa cvna Ha 20.09.1990 rognHa, 04HOCHO HajaouHa Ha 17.11.1991 roguHa, na of,
TMe gatymum 6u MOXeno fda ce CMeTa [eka pPOoKOT 3a ogpXyBadka W Bp3 cpefcTBa BO
ONnwITeCTBEHa COMNCTBEHOCT Kora ce paboTu 3a BnajeHne BOCNOCTaBEHO yLITe npes Tue
JaTtymu, 3anoyHyBa fa Teye CMeTaHO Oof, Tue [aTymMu, a BPeMeTO Ha BNafeHueTo
BOCMOCTaBEHO Npej Tue faTyMy He MOXe fa ce 3acMeTyBa BO POKOT MponuiaH co
oapeno6ute og uned 124 og 3CACIT.

MpaBHOTO [AejCTBO Ha CTeKHyBakeTO Ha nMpaBOTO Ha COMNCTBEHOCT CO
O pXXyBayka ce COCTOM BO Toa LUTO CTEKHyBa4yOT He r0 M3BefyBa CBOETO MpaBO Of
NnpaBOTO Ha MPETXOAHWKOT, TYKy HEroBOoTO CTEKHyBawe € OPUTMHEpPHO, U3BOPHO U He
3aBUCKM Of, NPaBOTO Ha HEroBMoT NpeTxoaHuK.*® Toj ro cTekHyBa NPaBOTO OHaKa Kako
LITO ja Bnageen creapTa, 6e3 orneq Aanv Ha Hea NOCTOEsI0 Heune Tyrfo CyOjeKTUBHO
npasBo UM He NOCTOeNo TakBo npaso. [NpaBHOTO AejCTBO Ha oApXyBaykaTa HacTanysa
Mo cusia Ha caMuoT 3aKoH (4. 113), CoO UCTEKOT Ha POKOT 3a OApXyBayka NponuLlaH co
yneH 124 n 125. Co T0j AeH My npecTtaHyBa NpaBOTO Ha COMCTBEHOCT Ha NIMLETO Koe
joToralwl ce cMeTasio 3a COMNCTBeHMK. Mefytoa, ogpxyBadkaTa MMa pPeTpoakTUBHO
[ejCTBO T.e. CO WCTEKOT Ha 3aKOHCKMOT POK ApXaTesniorT cTaHyBa COMCTBEHUK, HO

HEroBOTO MNpPaBo 3a CONCTBEHOCT 3arno4vyHyBa O0f MOMEHTOT KOra ro CtTekHas1 B/1ageHneTo

30 Yasgap, K. u Yasgap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 12.
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Koe [p[oBefyBa [0 OfpxyBauka. BakBOoTo HewTo mm uma crefHuTe [fejctBa: a)
nnofoBUTE U CUTE KOPUCTW LUTO MOTEeKHyBaaT oOf CTBapTa 04 MOMEHTOT Kora
ApXaTenoT ro cTekHan KBasiMgukyBaHOTO BiafieHne, My npunafaat Hemy 6e3 cekakoB
HafoMmecT; 6) pacnonarawara LWTO M Npe3esl ApXaresioT Ce KoHBa/maupaart, a
obpaTHO - pacrnosiarakara npes3emMeHn of, MPeTXOAHWOT COMNCTBEHWK rybar npasHa
B&XHOCT; B) MNPaBOTO Ha COMCTBEHOCT Ce CTekHyBa BOHKHWKHO, T.e. TMpes
3anuwlyBaHeTO BO KaTacTapoT Ha HeABWXHOCTUTE, a npecygara Co Koja ce yTBpaysa
CTEKHyBaHeTO Ha Toa Npaso MMa AeKnapaTopHO AejCTBO, Taka LUITO ako BP3 OCHOBAa Ha
Hea Ce W3BpLKX YNWC BO KaTacTtapoT M caMWUOT TOj YNUC HE € Of, KOHCTUTYTUBHO
3Hauyere. Cenak, gpXxaTenoT KOj CTEKHaU1 MpaBo Ha COMCTBEHOCT CO O4pXyBayka Tpeba
LUTO MOCKOPO, BO CBOj MHTEpecC, fa ro 3anulie CBOETO MpaBO Ha COMCTBEHOCT BO
KaractapoT Ha HegBWKHOCTUTE, OuAejkn moxar ga ro norogar nocneauuute of
oapepnbata og uneH 155 crtaB 2 og 3CACIHI, Koja oBae Moxe Aa 6uae npumeHeta no
naT Ha aHasiorvja. MimeHo, co uneH 155 cTtaB 2 e nponuwaHo cregHoTo:

,COMNCTBEHOCTa Ha HeABWKHOCTa CTeKHaTa CO oAJlyka Ha CyAoT Wau Apyr oprad
He MOXe fa ce CnpoTMBCTaBM Ha NPaBOTO Ha OHOj LUTO, MOTNUPAjKN Ce BO 3anuLiaHoTo
BO jaBHarTa kHura, Bo fo6pa Bepba ro sanuwias CBOETO MNMpaBO Ha HeABWXHOCTA yLuTe
Jofeka He 6MN0 3anMlaHO NPaBOTO KOe e CTeKHATo CO OA/lyka Ha CydoT wau Opyr
opran”.*!

OfpxyBauykaTta CyfoT He ja 3ema npensug no cnyxéeHa [O/MKHOCT. VImMeHo,
[OOKOJIKY [pXXaTesioT, KOj CTEKHaU1 MpaBo Ha COMNCTBEHOCT CO oApXKyBauka, buje TyxeH
3a npefaBare Ha CTBapTa, TOj MOXe Aa ce BbpaHun CO NPUroBop AeKa CTeKHas Npaso Ha
COMNCTBEHOCT CO OZpXXyBauka, Unu nak Bo uctata napHuua ga nogHece npoTmBTyx6a 3a
yTBpAyBaH€e Ha NpaBOTO Ha COMNCTBEHOCT CTEKHATO CO OApP>KyBauka.

Co ornep Ha Toa LWITO MPU CTEKHYBake€TO Ha MpPaBOTO Ha COMCTBEHOCT CO
O[lpXXyBayka He MOoCTOM COOABETHa McrpaBa Kako fnpaBeH OCHOB 3a 3anullyBake Ha
NpaBOTO Ha COMNCTBEHOCT, MNPAaBOTO Ha COMNCTBEHOCT Ha HeABMXHOCTa TakBUOT
CTeKHyBaa4 Ke Moxe fa ro sanuwe Bo KatactapoT Ha HeABWMXHOCTUTE BP3 OCHOBA Ha

npecyaa co koja e yTBpAEHO [eKa CTEKHA NPaBOo Ha COMCTBEHOCT CO OApXyBauka.

*! 33KOH 3a cONCTBEHOCT U Apyru cTBapHM npasa, Cn. BeCHMK Ha PMaKkegoHuja 6p. 18/01, un. 155 cT. 2.
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CTekHyBayoT Ha NpaBOTO Ha HEABWXXHOCT CO O4pXyBauka, 3a fa usgejcteysa
npecyga co koja Ke 6uge yTBpAEHO [eka ro cTekHan Toa npaso, Tpeba fga nogHece
Tyx6a 3a yTBpAyBate BO CMUC/IA Ha YneH 177 of 3akoHOT 3a napHu4Harta nocrarka,
CO Toa WTO HEroBMOT MpaBeH WHTepec 3a TakBa TyXba ce COCTOM BO Toa LWITO
npecygara Ke My MoC/AyXW Kako NnpaBeH akT 3a [fa ro 3anve CTeKHaToTo npaBo Ha
COMNCTBEHOCT BO KatactapoT Ha HeABMXHOCTUTE.

TyxeH BO OBaa napHuua Ke 6uae /MueTo Koe e 3anvwaHo Bo KaTtactapoT Ha
HEABMXHOCTUTE Kako HOCWUTE/ST Ha NPaBOTO Ha COMCTBEHOCT Ha Taa HEeABWXKHOCT, a
[OKO/IKY He MOCTOM jaBHa Ucnpasa 3a NpaBHOTO Ae/10 BP3 OCHOBA Ha KOe CTEKHyBauyoT
ce 34006un co KBasIMDMKYBAHO B/iefleHMe Ha OfHOCHaTa HeABWXHOCT, Ke 6uae
noTpe6bHo co TyxbaTa Aa buae ondareHo 1 NUMLETO 0 KOe CTEKHYBA4OT ja CTEKHas Taa
HEeABWXHOCT.

Ce nocraByBa npatlake fanv co Tyxbarta Ke ce 6apa 1MueTo koe e 3anuwaHo
BO KartactapoT Ha HeABWXHOCTUTE Aa Ouae 3a40/DKEHO Aa Tpnu, Bp3 OCHOBa Ha
[JOHeceHaTta npecyga, ga éuge 6pvaHo 1 Ha HEroBO MECTO Kako HOCUTEe/ Ha npasarta
BP3 OAHOCHATa HeABWXKHOCT, da Ouae 3anvwaH TYXWUTeNOoT Kako CTeKHyBay Ha
He[BMXHOCTa MO OCHOB Ha ogpxyBaudka. CO orfef Ha Toa LITO BO OBOj CNy4vaj ce
paboTu 3a yTBpAyBayka npecyfa, Taksa KoHAeMHaumja n He Mopa ga buge cogpxaHa
BO Hea, OuAejkm KartacTapoT Ke ja cnposefe Taa npecyga u 6e3 HaBegeHata
KoHAeMHauuja. MefyTtoa, [OKONKYy BO TykbaTa € cogpxaHo M Oapare 3a TakBa
KOHAeMHauuja, o4 Hea BefHall Npousferysa 1 NnpaBHUOT MHTEPEC 3a NogHecyBake Ha
TakBa TyX6a, buaejkm of cammoT NETUTYM Ha Tyxbarta ce rnefa Koja Les ce caka co
Hea fa ce NocTUrHe.

MoaHecyBaweTO Ha TakBaTa Ty)Xb6a He MoA/IeXxn Ha 3acTapeHocT, 6e3 orneg Ha
Toa LITO, OTKAKo Ce WCMNOJSIHETUM CuTe NPEeTrnoCTaBKM 3a O4pXyBauka, CTEeKHyBayoT
€BEHTYaJsTHO M F0 M3ryobun BnageHmeTo Ha HeBMXHOCTA.

3apagn cnpevyBakbe Ha pacnosiarakara Ha JIMUETO Koe € 3anvwaHo BO
KatactapoT Ha HeOBMXHOCTUTE Kako HOCUTE/Nl Ha MpaBOTO Ha COMCTBEHOCT,
CTEKHYBa4OT Ha NPaBOTO Ha CONCTBEHOCT Ha HeABMXHOCTa MOXe, COr/lacHO 3akoHOT 3a
06e36eyBake Ha NobapyBaraTa, ga Npeasioxu Bo TyxbaTa, na n npes nogHecyBawe

Ha Ty)x6aTa cyfoT Aa [03B0/M NpuBpeMeHa Mepka, corsiacHo yneH 35 u 36 og 3001, ga
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My ce 3abpaHu Ha Toa /fimue oTyfyBawe U ONToBapyBake Ha OfHOCHAaTa HeABWMXXHOCT
co npubenewka Ha 3abpaHata Bo KatactapoT Ha HeABuXHOCTUTE. Ha TOj HAYMH He
camo LUTO Ce crnpeyysBa pacnosiarakbeTto 0f CTpaHa Ha Toa nuue, TYKY U eBeHTYaIHNoT
HaBOJEH CTEKHyBay Ha NpaBOTO Ha COMNCTBEHOCT Ha HeABWKHOCTA Mo 6M10 KOj OCHOB,
na v Ha Apyrv npasa Ha Taa He[BWXHOCT, Ha NpUMep Npaso Ha 3as1or, Ke ce cmeTa 3a
HecoBeCeH CTekHyBay M TakBOTO CTekHyBawe Ke MOXe ga ce nobumsa corsiacHo co
oapeno6ute og 300, 3CACI n 3KH.

Mo ogHOC Ha TpeTuTe Nnua Kom 6u My ro ogsesie BrafeHNeTo Ha CTeKHyBa4voT
Ha NpPaBOTO Ha COMCTBEHOCT NO OCHOB Ha OApXyBauka, UM 6u ro BO3HemupyBasie
TaKkBMOT CTekHyBady, ywTe npes Aa 6uae [OHeceHa npecyfa 3a CTeKHyBame Ha
HEeroBoTO MNpaBO, CTEKHyBA4YOT MOXe Ja o 3alTuTyBa CBOETO MpaBo CO Tyxba op
npeTnoctaBeHata concTeBeHocT (MybnmunjaHcka Tyx6a), Bp3 OCHoBa Ha uneH 160 opf
3CACIM wmm co Tyxb6a nopaan BO3HEMMpYBake Ha COMNCTBeHocTa (HeraTopHa
My6nnunjaHcka Tyx6a) Bp3 ocHoBa Ha yneH 161 og 3CACI.

Bnpoyem, Ha BakBMOT CTEKHyBay My CTOjaT Ha pacnosarawe 1 cute ocTtaHatu
npaso3alUTUTHN CpeacTBa, BO CYACKM M ynNpaBHU MOCTanky, KoM My CTOjaT Ha
pacnosiarakbe Ha HOCUTENOT Ha MNPaBOTO Ha COMNCTBEHOCT, KOj CBOETO MpaBo Ha

COMNCTBEHOCT Ha HeZIBMXXHOCT ro nma 3anniaHo Bo KatactapoT Ha He4BUXHOCTUTE.

6 - CTekHyBaH€ npaBoO Ha COMCTBEHOCT CO rpajere Ha Tyfo 3emjulute 6e3

COr/1aCHOCT Ha COMNCTBEHUKOT Ha 3eMjULUTETO

Co rpagere Ha 3emMjuLlTe, NPaBoTO Ha COMNCTBEHOCT Ce CTEKHYyBa Cropep, 3aKoH.
BcywHOCT BO BakBM c/iydanm ce paboTu 3a OpPUTMHEPHO (M3BOPHO) CTekHyBawe Ha
NpaBOTO Ha COMCTBEHOCT, T.e. NMPaBOTO Ha COMNCTBEHOCT He ce W3B/ieKyBa Of HeKoe
BEKe NMOCTOEYKO NpaBO Ha Hekoe APYro /Mue, Kako LWTO e CNyyaj Kaj AepuBaTuBHOTO
(n3BEAEeHeTO) CTEKHYBaHETO Ha NpPaBoTo.

MerfyTtoa, Bo 3CACI1 kako ga uma oTcTanyBake 0, 0Ba NpasBuio oA uneH 113.
VimeHo, co ogpepnbuTe of uneH 116 e nponuwaHo cnegHoTo:

,COMCTBEHUK Ha 3emMjuliTe npeaBuAeHO CO 3aKOH UM BP3 OCHOBA Ha 3akoH 3a

rpagexHn o6jeKTn, CTeKHyBa MpaBO Ha COMCTBEHOCT M Ha rpafeXxHUoT 06jeKT Koj ro
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n3rpagun 3emjuTeTo COr/laCHO CO rpafexHuTe Mnponucu M COo 3anuvulyBakme Ha
NnpaBOTO BO jaBHUTE KHUMM 3@ 3anvilyBarbe Ha rnpasara Ha HeBMXXHOCTUTE.

lpagnTenot Ha rpagexHUoT O06jeKT CO COrflacHOCT Ha COMNCTBEHWKOT Ha
3eMjULITETO, CTEeKHyBa COMNCTBEHOCT BP3 06jeKTOT nog ycroBuTe of cTaB 1 Ha OBOj
ynen”.>?

Pa3niMyHocTa Ha ypeayBaweTo Mery ogpenovte og yneH 113 n uneH 116 ce
COCTOM BO Toa LWITO CO rpagexwe Ha 3emjuwTe, cnopep 4ieH 113 npaBoTo Ha
COMCTBEHOCT Ce CTekHyBa crnopepf caMuoT 3aKoH, Aogeka cnopep yieH 116, 3a ga ce
CTEKHe MpaBO Ha COMCTBEHOCT CO rpafere Ha 3emjulite, MNokpaj u3rpagyBaneTo,
noTpebHo e 1 3anuulyBare Ha NPaBoTO BO jaBHUTE KHUMM. Of oBaa ofpenba kako ga
npousnerysa fAeka M BO O0BOj C/lyyaj 3anuulyBareTO BO jaBHaTa kKHuMra wuma
KOHCTUTYTaTMBHO 3Ha4YeHue, WTO nak nNpoTMeBpeyYn Ha ogpepbara of yuneH 113. 3aToa,
MOXebu, Hajénucky Ao BUCTMHaATa 6u 6M10, ako Ha 3anulyBaweTo Ha NpPaBoTO BO
jaBHUTE KHUMM 3a 3anuilyBanata Ha npasarta Ha HeABWXKHOCTUTE, Ha rpafeXxeH 00jekT
n3rpafeH Ha 3emjuwTe CcorflacHoO Co rpajexuHute nponucu, 6m My ce pfgano
JeKknapaTtvBHO 3HayeHe.

MefyToa, Lenta Ha enabopupareTo BO OBOj TPYA € U Aa Ce MNpuKaxe BO KOU
C/lyyan CO rpajierbe Ha 3emjuliTe COrflacHO CO rpafexHuTe MnponucKu, ce CTekHyBa
npaBO Ha COMNCTBEHOCT Ha 3eMjuWTeTO, OAHOCHO Ha rpafdexHuoT o06jekT u 6e3
3anuvulyBake Ha npaBOTO BO jaBHUTE KHUMM 3a 3anuwlyBake Ha npasaTa Ha
HeaBWXHOCTUTE. BCyllHOCT ce paboTu 3a rpajewe Ha Tyro 3emjuwite 6e3 corsiacHocT
Ha COMCTBEHUKOT, BO pas/nM4yHuM BapujaHTu nponuwaxHn co 3CACI (un. 117 - 120).
MimeHo, kora Hekoj 3a cebe, T.e. CO CONCTBEH MaTepujan U Co CBOj TPyA WK No CBoja
Hapaudka msrpagu 3rpaga vnu gpyra rpagba (rpagexeH 06jekT), Ha 3eMjuliTe Ha koe
ApYyr MMa npasBo Ha COMCTBEHOCT, a Mpu T10a Mefy Hero 1 CONCTBEHWKOT Ha 3eMjULLTETO
He noCTOM [OrOBOPEH OAHOC, Ce MnoCTaByBa MNpallake KOMy Ke My npunagHe
rpagexHnoT 06jekT K 3eMjuTeTO Ha Koe Toj 06jekT e m3rpageH. OBa, co ornea Ha
oapenb6ata of uneH 7 o 3akoHOT 3a rpagexHoTo 3emjuwite (ob6jaBeH BO ,C/l. BECHUK
Ha PM” 6p. 82/2008), cnopep, Koja CONCTBEHOCTA Ha rpafeXxHoTo 3emjuwiTe ja ondpaka

Herosarta rMoBpLNHaA W Cé OHa LTO CO Hero e TpajHO noBp3aHoO, a ce Haorfa Ha

32 33KOH 3a CONCTBEHOCT U Apyru cTBapHM npaea, Cn. BeCHMK Ha PMaKkegoHuja, 6p. 19/01. un. 116.
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noBpLUMHATa UM NofA Hea, ako CO 3aKOH MovHaky He e onpegeneHo. Bo HaBegeHuTe
CNlyyanm Kora ce nogurHyBa rpafexeH 00jekT Ha Tyfo 3emjuwTe, co 3CACI He e
npeaBuaeHo feka NpaBoTo Ha COMCTBEHOCT Ha 3eMjULLTETO U NPaBOTO Ha COMCTBEHOCT
Ha rpagexHnoT o6jekT mMoxaT ga npunagHaTt Ha pasuyHy nuua, TyKy e nponuuaHo
Jeka HacTaHyBa €[MHCTBO Ha  HeABWKHOCTa COCTaBeHa of 3eMjuwTeTo U Oof
rpagexXHnoT 06jeKT.

3a pas3numyHuTe cuTyaumm BO Bpcka co osa, 3CACI cogpxu nogpo6Hu
peweHnja, n Toa: a) CoBeceH rpaauten, a CoNCTBEHUKOT 3Haesn 3a rpagbara (4n1.117);
6) HecoBeceH rpaguTesni 1 COBECEH COMNcTBeHuK (4n.118); B) NpaanTenoT coBeceH, a
CONCTBEHMKOT He 3Haes 3a rpagbata (4ieH 119); r) HecoBeceH rpaauTest U HeCoBeCceH
concTtBeHukK (oBaa cuTyaumja He e perynmpaHa co 3CACI); o) Npagewe Bp3 OCHOBaA Ha
Tyf0 NpaBo Ha rpagewe (uneH 120).

Bo cute oBue cuTyauuMum ce nocTaByBa Mpawakwe [asin CTeKHyBaheTo Ha
NPaBOTO Ha COMNCTBEHOCT Ha rpafeXxHNoT 06jeKT, OAHOCHO Ha 3eMjULLTETO 04 CTpaHa Ha
e[lHOTO 0f, OBME /iMua CTaHyBa BOHKHWXHO, T.e. 6e3 3anuwyBake BO KatacTapoT Ha
HeaBVWKHOCTUTE, NN NaK 3a CTEKHYBaH-ETO Ha TOa Npaso, € NoTPpebHOo 3anuwlyBare BO
KatactapoT Ha HeABWKHOCTUTE CO KOHCTUTYTMBHO pAejcTBo. OBae Hema pa 6uge
N3BPLIEHO NOAPOOGHO pasrnefyBake Ha apryMeHuTe BO BpCKa CO OCHOBaHOCTa Ha
€[JHOTO WM [PYroTo CTojasimwiTe, HUTY Nak enadopupare U aHasM3a Ha HaBefeHuTe
oApenbu, co orneg Ha orpaHMyeHocTa Ha MPOCTOPOT, HO BO CEKOj cryyaj, 3apaau
3anvwyBare BO KaTtacTapoT Ha HeABWKHOCTUTE, CTEKHYBA4YOT Ke Mopa ga ce cHabam
CO COOfBeTHa jaBHa wucnpasa, Koja rnaBHO, Ke 6uae npecyga 3a yTBpAyBare Ha
HEeroBoTO Taka CTEeKHaTO MNpaBO Ha COMCTBEHOCT, [OHeceHa Bp3 OCHOBa Ha Herosa

Tyx6a 3a yTBpAyBatse.

B - CTekHyBale Ha COMNCTBEHOCT Ha OCTPOB CO34afeH BO KOPUTO Ha

BOOOTEK, OAHOCHO Ha HanywTtake Win NnoMecTyBake Ha KOpUTO Ha

BOAOTEK

Bo oBue cniyyam kom mMoxart fa HactaHaTt coobpasHo co oapenbute og uneH 131
n 132 og 3CACII, camoTO CTeKHyBake Ha MpaBOTO Ha COMCTBEHOCT Ha 3eMjuTeTo

HacTaHyBa CO HAaCTaHyBaHkeTO Ha NPUPOAHNOT HACTaH, BOHKHWXHO, a camarta npecyaa
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CO KOja Ke ce paspeluart ogHOCUTe Mely COMNCTBEHULUMUTE Ha KpajopexHuTe 3emjuwlTa,
OOHOCHO Mefy HMB M ApXasaTa [OKOJIKY [ojae A0 cnop, uma AeknapaTvBHO [ejCTBO,
Kako LWTO [eknapaTMBHO [AejcTBO Ke uma v 3anuuyBaweTo BO KaTtactapoT Ha
HeABWKHOCTUTE Ha NPaBOTO Ha COMNCTBEHOCT Ha HanylwTeHOTO KOPUTO Ha BOLOTEKOT,

OAHOCHO Ha OCTPOBOT Co3aaadeH BO KOPUTOTO Ha BOAOTEKOT.

r - CTekHyBaH-€e Ha COMNCTBEHOCT Ha HanywTeHa HeBMXXHOCT

Cnopepn ogpepbute of uneH 135 og 3CACIH, HanywTeHaTa HeABWMXHOCT He
CTaHyBa HuuMja, TYKy BO MOMEHTOT Ha Hej3MHOTO HanywTtawe CcTaHyBa [p)XaBHa
COMNCTBEHOCT T.e. COMNCTBEHOCT Ha Penybnvka MakefoHuja. I BO 0BOj C/lyyaj cTaHyBa
360p 3a BOHKHWKHO CTEKHYBatb€ Ha MpaBOTO Ha COMCTBEHOCT 0, CTpaHa Ha ApxaBara,
a camMoTO 3anuyBake Ha Toa MNpaBO BO KaractapoT Ha HeABWKHOCTUTE uMa
JeknapaTtvBHO [ejCTBO. VIMEeHO, OTKako npaBOTO Ha COMCTBEHOCT, CO Wu3jaBa Ha
COMNCTBEHUKOT 3aBepeHa Kaj HoTap, Ke Ouge wun3bpuwaHo of KaractapoT Ha
HeBWXHOCTUTE, NPaBOTO Ha COMCTBEHOCT Ha Taa HeABWXHOCT, MO Cuia Ha 3akOHOT,
npemuHyBa Ha Penybnuka MakefoHuja, Na cekaksu pacnosiarakba Co t1aa HefBUXHOCT
0[, CTpaHa Ha nopaHeLLHNOT COMNCTBEHUK ce HeBaxeukn. Ce pa3bupa feka npasaTta Ha
TPeTn nuiua Ha Taa HeOBWXKHOCT, CO Hej3MHOTO HanywTtawe, He Moxar pa ébwaar

3acerHartu.

4 - CTekHyBaH-e Ha rnpaBOo Ha COMNCTBEHOCT CO Hac/iefyBawe

Co opgpepbute op uneH 153 opg 3CACI nop HacnoB ,CTekHyBawe CO
Hacnepysakwe” e nNponuuwaHo cnegHoTo:

. 1paBOTO Ha COMCTBEHOCT Ha CTBap ce CTeKHyBa CO HacnefyBaHte BO MOMEHTOT
Ha OTBOpaHe Ha Hacs/eACcTBOTO HAa UMOTOT Ha YMPEHUOT, ako CO 3aKOH MOWHaky He e
onpeaeneHo.

Mo npaBoCU/IHOCTa Ha peLUeHNeTo 3a HacnepyBawe, HacneAHUKOT uma npaso
Aa nobapa 3anuulyBare Ha NPaBOTO Ha COMNCTBEHOCT Ha HEABVKHOCT BO jaBHa KHUra.

Co cTekHyBahwe MnpaBO Ha COMCTBEHOCT CO Hac/fefyBawe He rnpecrtaHyBaart

CTBapHWTE MpaBa Kou UM Mpunafane Ha Apyrute nvua Ha ofHOCHaTa CTBap, OCBEH
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OHMEe 3a KOW TOa e onpefenieHo Co 3aKOH WM KOoW crnopef npupogarta Ha ctBapTa He
MoOXXaT noHaTtamy ga nocrojar.

Opfpenbute Ha OBOj 4Y/leH ce ofHecyBaaT Ha COOABETEH HayYMH W Ha [pyru
cnyyau Ha yHuBep3sasHa cykuecuja”.*

Opf oapepnbute of OBOj YieH MpousfneryBa feka npaBOTO Ha COMCTBEHOCT Ha
cTBapuTe, Na 1 Ha HeABWXHOCTUTE, LUITO MYy Npunarase Ha yMpeHuOoT, KoM MoxXaT fa ce
Hacnepgart, ce CTekHyBa CO HacsiefyBake Ha OCTaBuTesoT. Jluuara Kov ro Hacnenysaat
OCTaBUTENOT, CTEeKHyBaaT NpaBO Ha COMNCTBEHOCT Ha Cekoja oAafesiHa CTBap LITO My
npunarasa Ha ocTaBMTEs/IOT U TOAa BO MOMEHTOT Ha OTBOpake Ha Hac/nencTBOTO Ha
MMOTOT Ha YMPEHNOT 6e3 3anuilyBarbe Ha NpaBoTO Ha COMCTBEHOCT Ha HEeABMKHOCTUTE
BO KaracTtapoT Ha HeABWKHOCTUTE.

MefyToa, 3a MNOMIHOBaXHOCTa Ha pacnosiarakbero CO CBOETO MpaBoO Ha
HeBMWXHOCTN CTEKHATO CO HacrenyBaheTO, Hac/ieAHNKOT Mopa ga ro 3anviie npasoTo
Ha COMNCTBEHOCT BO KaTacTapoT Ha HeABWXHOCTUTE, OuAejkn 3a Aa npemuHe TakBOTO
npaso Of Hac/egHUKOT BP3 CTEKHYBA4yOT CO COOABETHOTO MpaBHO Aesio, T.e. NPaBoTo
Ha COMCTBEHOCT Ha HeABWKHOCTa BP3 OCHOBA Ha TakBOTO MpaBHO Aesfo, CTEKHYBAYOT ro
CTEKHYBa CO 3anvilyBaHe BO jaBHaTa KHura.

Bo cnyyaj Ha CTekHyBake Ha NPaBOTO Ha COMCTBEHOCT CO HacnegyBsawe, ce
paboTn 3a [epuBaTMBHO CTeKHyBawe Ha NpaBOTO Ha COMCTBEHOCT, CO oOrfen Ha
oapenb6ata o uneH 153 ctae 3 ogq 3CACIHI, wTo e noHanpeq untupaHo. Cnopef Toa,
NnpPaBoTO Ha COMCTBEHOCT LUTO r0 MMasl OCTaBUTENOT Ce NPOAO/IKYBa Kaj HaC/IeAHUKOT
Mo ceojaTa CoApXX1UHa 1 BO paMKUTE Ha cBojaTa foTorallHa eraucreHyuja.

Cenak, oBfe He ce jaByBa M HA4YMHOT Ha CTekHyBawe (modus aquirendi), nopaau
LUTO U CaMOTO 3anuLlyBaHe Ha NPaBoTO Ha CONCTBEHOCT Ha Hac/efeHata HefBUXHOCT
BO KaTacTapoT Ha HeABWKHOCTUTE, HeMa KOHCTUTYTUBHO 3Haudere, TyKy e CO Luen
HaTaMy Ja MOXe HacneAHWKOT Ada pacnosiara co npaBHU Aefla Co TakBOTO NpaBo Ha
HeaBWxXHOCTa. >

Bo Bpcka co ogpenbata of ctaB 4 of uneH 153 geka ogpeabute oA Toj YNEH ce

oflHecyBaaT Ha COOABETEH HauMH M Ha ApYrv C/ly4an Ha yHMBep3asiHa Cykuecuja, ce

** 3aKoH 3a CONCTBEHOCT Apyru ctBapHu npasa, Cn. BecHMK Ha PMaKkegoHuja, 6p. 18/01, un. 153.
34 .
Yasgap, K. u Yaegap, K., (2010), 3awTmTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 17.
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nma npeasug cocTojomTe kora ce paboTu 3a NPecTaHoK Ha NpaBHM LA, KOW npallakba
Ce perynMpaHu co COOABETHUTE MPONMCcK 3a ogaenHuTe npasBHu nivua. TakBu Nponucu
Ce Ha npumep: 3aKOHOT 3a TProBCKATE ApyLITBa, 3aKOHOT 3a 3ApyXeHujata Wu
doHAaunnTe, 3aKOHOT 3a MNOMIMTUUYKUTE MapTMM M OPYrM, CO KOW Ce perynnpaHu
C/lyyanTe Kora efiHO NpaBHO Nnue ce NpucoeauHyBa KOH ApYro, nu Ase npasHW fvua
ce coeguHaTt BO €4HO KOra HacTaHyBa HOB MpaBeH CybjeKT, UNKn Kora e4Ho NpaBHO f1ue
ce pas3fBou Ha NoBeKe nNpaBHW CcybjekTM WUTH. Bo BakBuTe criydyan, HOBUOT CYOjeKkT
CTEKHYBa NpaBO Ha COMNCTBEHOCT Ha HEABMXHOCTUTE CO 3anullyBaHeTO Ha cTaTycHaTa
npomMeHa BO COOABETHWOT perncrap, a Moxe aa nobapa sanvyBare Ha NpaBOTO Ha
COMCTBEHOCT Ha HEABWXHOCT BO jaBHA KHMra. 3HausM W BO BakBW Chnyvawu,
3anuuyBaleTO Ha MNpaBOTO Ha COMNCTBEHOCT Ha HeABMXHOCTA BO KaTacTapoT Ha

HeIBMXXHOCTUTE 1Ma [ieknapaTuBHO [1ejCTBO.

13.1.8. 3awTTa Ha NPaBOTO Ha COMNCTBEHOCT BO CTeYdajHa nocranka

KapakTepuctuka Ha cTeyajHata nocranka e LWTo Taa Mma 3a Lesl KONEKTUBHO
HamupyBake Ha [OBEpUTENNTE Ha CTeyvyajHMoT [AOJDKHWK, NpPeKy JvKBupaumja
(BnapuuyyBame) Ha [LO/HKHUKOBMOT MMOT U pacnpegenba Ha ocTBapeHWTe cpefcTsa
(npnxogmn) Ha poseputennte (YneH 3 of 3akoH 3a CTeyaj), AOKOJIKY He buae CKyyeH
nocebeH [0roBop 3a MnopamHyBawe. Bo Bpcka cO HamupyBaweTo, CTeyajHuTe
[oBepuTenu cnopes ceovTte nobapysara ce kareropmsmpaar BO UCNNATHU PefoBU, COo
TOa LWITO CTevajHUTe JOBEPUTENIN Of UCT UCMIATEH pef ce HamupyBaaT Cpa3MepHOo Ha
rofieMmHaTa Ha ceouTe nobapysara.>®> MefyToa, 0TBOpaHeTO Ha CTeuajHaTa nocranka
He ro MCK/yyyBa OABOEHOTO HamupyBare Ha M3BeCcHa kaTeropuja [oBeputenn Ha
CTeYajHMoT [O/DKHUK, OAHOCHO W LEeNOCHO OCTBapyBawe Ha npaBarta Ha Jpyra
Kareropuja nOBepuUTenN- U3lavyHn goseputenin. Taka, npaso Ha O4BOEHO HaMUpyBare
O[, U3BECEeH npeAMeT nmaaT LOBEpPUTENNTE KOU MMaar 3a/10KHO NpasBo WM Nnpaso Ha
HamupyBake of TOj npeaMeT WM npasa LWTO ce 3anuulaHy BO jaBHU KHWUMW, LUTO
npeTcTaByBa pas/fiayHo NpaBoO Ha Tue gosepuTesnin. MNMpaBo Ha O4BOEHO HamMupyBar-e
ocTBapyBaaT W OHWEe [OBEPUTENN KOM BO BpeMe Ha OTBOPameTo Ha cTevyajHarta

noctanka wMmane, BpP3 OCHOBa Ha 3akOH WM Aorosop, npaBoO Ha I'Ipe6l/IBaI-be

» Yasgap, K. u Yasgap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 17.
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(komneH3aymja). M3nayHn poseputenn, nak (KoM HemaaT CBOJCTBO Ha CTeyajHu
[OBepUTE/IN) Ce OHME NLAa KoM BP3 OCHOBA Ha HEKOe CTBApPHO WY JINYHO NPaBo Moxart
Aa JoKaxar feka Hekoj npeAMeT He cnafa BO CTevajHaTa maca v Tue nmaart rnpaso Ha
n34BOjyBare Ha NpegMeToT crnopef npasuiara LWTO Baxar 3a OCTBapyBame Ha Tue
npaBa HaABOp Of, CTeuyajHarta noctanka. lMokpaj HWB, 3a W3Na4YHU [OBEpUTENn ce
cCMeTaaT M npoAaBayvyoT M KOMWCUMOHEPOT 3a KyryBawe CTOKa, KoM Noj YCnosute
nponuaHn cOo 3akOHOT, MMaaT NnpaBO Ha npebapyBake - noTpara Ha ucrnpareHarta
CTOKa WTO AO/DKHUKOT He ja npesen. MNpeTxoaHo 6elle nctakHaTo geka KOJTIeKTUBHOTO
HamupyBame Ha [OBepuUTesIMTe Ha CTeYajHNOT AOJDKHUK Ce BPLUM Npeky BnapuvyBame-
NMKBMAaLmja Ha OO/DKHUKOBMOT MMOT U pacnpegenba Ha ocTBapeHuTe cpefcTBa Ha
poseputenute. MefyToa, MOXe fa ce C/lyun, BO BpEMETO Ha OTBOpPakEeTo Ha CTevajoT
Kaj AO/DKHUKOT [a ce Hajaart npefMeTu KoM He Ce HeroBu, Taka LUTO JOBepuTtennte He
MOXaT fJa MM HannataT cBouTe no6apysarba Npeky BnapuuyBare Ha The npegmetn.*
Mopagw Toa, co oapendbute og yneH 125 ctas 1 n 3 og 3C e nponuliaHo cregHoTo:

»(1) Jlnye koe Bp3 OCHOBa Ha HEKOe CBOE CTBApHO WM JINYHO NPaBO MOXe Aa
[OKaxe [eka HeKkoj npegMeT He cnafa BO cTevyajHaTa Maca, He e cTeyaeH foBepuTern.
HeroBoTo npaBo Ha V34BOjyBarke Ha NMpeAMeToT Ke ce yTBpAyBa crnopepf npasuiarta
LUTO BaXkaT 3a OCTBapyBak€e Ha Tue npasa HafBop Of CTeyajHaTa nocrarka.

(3) Ako NnpaBOTO Ha NMLUETO 04 CcTaB 1 Ha 0BOj YJ/IEH € 3anuiiaHo BO jaBHa KHUTa,
CTeYajHNOT OO/DKHUK MOopa [a [AOoKaxe Aeka nNpeaMeToT Ha KOj Toa npaBo Ce oAHecyBa
crnafa BO cTe4yajHaTa maca”.

Co ogpenbute, nak, og uneH 127 og 3C, nog Hacnos ,HagomecTt 3a u3nayHu
npasa” e nponuLlaHo:

»(1) AKO npepn 0TBOpaHeTO Ha CTeyvajHara nocranka AO/HKHUKOT HeOB/1IaCTEHO o
OTyfU/1 NpeAMeTOoT YMe U34BOojyBare MOXesio Aa ce 6apa, n3navyHuoT LOBEPUTEST MOXe
fa Gapa ga My ce npeHece MpaBOTO Ha MPOTMBYMHMAGA, ako Taa Ce ywTe He e
n3BpLueHa. Toj moxe aa 6apa nNpoTuBYMHMAOa Of cTeyajHaTa mMaca, ako Taa Cé ywTe
MOXe [a ce u3fBou of Taa Maca. [loBepuTesioT MOXe Aa 6apa U HaJoMecCT Ha wwTeTa
LUTO ja MpeTpnesi CO HEOB/IACTEHOTO OTYfyBawe N TOA Kako CTeyaeH JOoBepuTesi, ako

OTyfyBaweTO 0 M3BPLUMA AO/MKHUKOT Mpef OTBOPakeTo Ha cTeuyajHaTa rnocrarnka, a

36 Yasgap, K. u Yaegap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 18.
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Kako [OoBepuTesl Ha CTedyajHarta maca, ako OTyryBareTO ro M3BPLUNA NPUBPEMEHUOT
CTeyaeH ynpaBHWK MO MOBeAyBakeTO Ha CTeyajHara nocrarnka, O4HOCHO CTeyajHUoT
yrnpaBHUK N0 OTBOPaHETO Ha CTevyajHaTa nocrarka.

(2) AKO He ce wucnosHeTU ycnoBuTe Of CTaB 1 Ha O0BOj 4Y/IeH, U3/1ayHUOT
[OBepuTe/T MOXEe Kako CTeyaeH JosBepuTen Aa 6apa HafOMeCT 3a npeTpreHa LwTeTa,
aKko npeAmMeToT e HeOB/IaCTEHO OTYIeH Nnpej 0TBOPameTO Ha CTevajHaTa nocranka”.

LLITo ce ogHecyBa [0 nocTankara v npaBHuUTe CpeAcTBa Co KOu Ke ce ocTBapyBa
N371a4HOTO NpaBo, oA oAapenbarta oA peveHuua 2 og ctaB 1 oa uneH 125 og 3C, aeka
npaBoOTO Ha W3A4BOjyBawe Ke ce yTBpAyBa Crnopes npasuiara LWTo BaxaTr 3a
OCTBapyBake Ha Tue npasBa HaABOp Of CTeyajHata nocranka, npovsserysa feka,
[OKOJIKY CTeyajHUOT ynpaBHUK He ro npu3Hae Toa npaso, Tpeba ga ce Bogu napHuua,
T.€. W3/1a4HNOT [oBepuTesl da nogHece Tyxba. 3Hauu, akTMBHO NermtumumpaH Ha
nogHecyBame Ha TakBa TyX6a 61 61 U31a4HNoT SOBEPUTEN KOj UCTakHyBa Npaso Ha
n34BojyBare, a NacuMBHO NermtTummpad 6m 6mn OO/MKHUKOT KOj € BO CTevaj, 3actanyBaH
O/, CTeYajHMOT yrnpaBHUK.

MerfyToa, 3aKOHOT 3a cTeyaj Bo cTaB 3 o uneH 125 npegsuaysa n cutyaumja Bo
Koja oBue cybjekTn 6w ce Hawne BO obpaTHa nosuuuja. MIMeHo, co Taa ogpepba e
NMponuLwaHo feka, ako CTBApHOTO WM JIMYHOTO MpPaBO Ha W3/1a4HNOT [OBepuTes e
3anuwaHo BO jaBHa KHUra, CTe4yajHMoT OO/DKHUK, MOpa Aa AOoKaxe Aeka npeaMeToT Ha
KOj Toa nNpaBo Cce ofHecyBa, crafa BO cTeyajHata maca. Cekako, oBaa OKOJIHOCT geka
npegMeToT crnafa BO CTeyajHata maca, CTeyajHUOT [LOJDKHUK, NPeky CTeyajHuoT
ynpaBHUK, MOXe [a ja WUCTakHe M CO MpUroBop MpoTuB Tyxbarta Ha W31a4yHNOT
[oBepuTesl, HO MOXe M caMuoT Aa nogHece Tyxba co b6apawe fa ce yTBpAn Aeka
NpaBOTO Ha COMNCTBEHOCT, WM ApYyroTo npaBo, BpP3 TOj npeameTr My npunara Ha
CTeYajHNOoT AO/HKHUK. BO TakoB cnyyaj, nacMBHO 61 6110 NerMTMMnpaHo NMLETOo Ha Yme
nMe e 3anvwaHo Toa npaBo, a KOe BOHCYACKM He My O npu3HaBa npaBoTO Ha
CTEYajHNOT AO/DKHUK.

Bo cyackata npaktuka, A0 OOHecyBakweTO Ha 3akOHOT 3a CTeyaj, € n3paseHo
npaBHO CTOja/IMLLUTE AeKka Cy[AOoT, ako YTBPAM [eka e OCHOBaHO GaparbeTo Ha JiMuLeTo

koe 6Gapa u3nayyBare Ha npeaMeT Of cTevyajHata maca, Co npecyfa Ke Hasloxu
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npegaBake Ha nNpeaMeTor Ha TYXUTesnoT, a HeMa pfa Ce OorpaHnym camo Ha

yTBpAyBake Ha nobapyBaHeTo.

13.1.9. 3awTTa Ha NPaBOTO Ha COMNMCTBEHOCT BO KpUBUYHATa nocranka

Co uneH 97 o 3aKOHOT 3a KpMBMYHA NocTanka e nponuwaHo cnegHoTo:

»(1) IMOTHO-npaBHO Gapare LWTO HacTaHas10 nopaan u3BpLlyBake Ha KPUBUYHO
[eno Ke ce pacrnpasu No nNpeasior of, OBfiacTeHnTe /iua BO KpMBUYHA nocTanka, ako co
Toa He 61 ce of0/KyBana 3HaYMTEe/THO OBaa nocrarka.

(2) ImoTHO-NpaBHO Gapare MOXe fa ce ofHecyBa Ha HaJOMEeCT Ha LTeTa, Ha
Bpakahe npeamMeTu Unn Ha NoHWLITYBake Ha onpejesieHa npasHa paboTa.

(3) NmoTHO-npaBHOTO Oaparwe of cTaBoT (2) Ha OBOj 4YNeH, BO C/y4vaj Ha
ocuUrypyBame, OLUTETEHMOT MOXeE Aa ro NnogHece 1 cnpemMa OCUrypuTesiHo ApyLUTBO”.

Co uneH 98 opg 3Kl e nponuwaHo Aeka npepsor 3a ocTtBapyBake Ha MMOTHO-
npasBHO 6apare BO KpMBMYHA MocTarnka Moxe Aa nofHece nnue Koe e oBflacTeHo Aa ro
ocTBapyBa TakBOTO Gapar-e BO cnop.

Cnopep uneH 103 oa 3KI1, ako MMOTHO-NPaBHOTO Gapare ce OAHecyBa Ha
Bpakake Ha npegmeT, a CyAoT Ke YCTaHOBM [feka MpeAMeToT My npunara Ha
OLITETEHMOT M [eKa ce Haofa Kaj 0OGBUHETMOT WAW Kaj HEeKoj Of, ydecHuUuuUTe of,
KPMBMYHOTO A€e/10 WK Kaj Nnue Ha koe My ro fgasie Tme Ha yyBakbe, Ke onpenesivm Bo
npecypaara npegMeToT Aa My ce npejajie Ha OLTEeTEHUOT.

Cnopep, uneH 107 ctaB 2 of 3KI1, ako noBeke oOwWTETEHM ce cnopaT 3a
COMNCTBEHOCTA 3a npeAMeTuTe, Ke ce ynartaT Ha crop, a CyAoT Nno KpuBMYyHaTa nocrarnka
Ke onpegenn camMo u4yBake Ha MpeamMeTuTe Kako nNpuBpEMeHa Mepka 3a
o6e3besyBame.

Opf oBue ogpendby MOXe da ce 3ak/yynm feka MMOTHO-MpaBHOTO bGapare 3a
Bpakake Ha npeaMeT BO KpuBMYHATA nocranka, npegj cé, Moxe [a ce 3acHoBa Ha
oapenbute of 3akoHOT 3a COMCTBEHOCT M ApYyrM CTBapHM npaea, a MOXe fJa ce
OCTBapyBa Kako NpaBO Ha COMNCTBEHOCT, COCOMNCTBEHOCT, 3aeJHNYKa COMCTBEHOCT, a
e[IHOCTaBHO MOXe [a ce 3acHOBa M Ha of3eMare Ha B/afeHMeTo.

HecomHeHo, kora Bo 3KI1 ce 360pyBa 3a Bpakare Ha npeameT, ce nva npensug

KakKo noaBvXeH rnpegmMmeT, Taka 1 HeBMXKXHOCT.
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Kora nak 3KI1 360pyBa 3a ydyecHMUM BO KPUBUYHO Aeno, Tpeba ga ce mmaar
npeasua CcousBpLIMTENNTE, MNOTTUKHYBayuTe, nomMaraymte, HO W Ha J/MUETO Koe
N3BPLUMIO KPUBUYHO AEe/10 NMPUKpUBaH-e.

Tpeba ga ce nma npeasua v Toa geka ogsiykata Ha KpMBUYHWUOT Cy/[, 3a BpaKkarbe
Ha npegMeToT Ha OApefeHO /ivue, He ro npejyguuupa npawlaketo 3a Toa [asiv
€BEeHTYa/IHO TOj NpeAMeT He My npunara Ha apyro fimue, Koe He3aBUCHO O, KpMBMYHaTa
nocranka MOXe fa Mnosefe CNop 3a MNpaBOTO Ha COMNCTBEHOCT cOo 6Gapawe 3a
npeaasarbe Ha NpeaMeToT, NPOTUB MLETO Kaj koe ce Haofa Toj npeameT.*’

Co 3KI1 He e nponuwaHa dpopmarta Ha npensiorot 3a ocTBapyBare Ha UMOTHO-
npaBHOTO Gapare BO KpuMBMYHATa MocTanka, Mefytoa, BO Hero mopa pfa 6uge
O3Ha4yeHo, Mefy ApPYroTo 1 KOj € OLUTETEHMOT, KOe M KakBO KPMBUYHO A€e/10 € U3BPLLEHO,
Onuc Ha oA3eMeHWOT NpeaMeT UM KaTacTapCKM O3HakKm Ha HelBUXHOCTa, AOoKasn 3a
COMNCTBEHOCTAa Ha NpeAMeToT 1 CMYHO. AKO nobapyBareTo NPeMUHasIO Ha APYro vue
cropef, npaswiarta Ha WMMOTHOTO MNpaBo, Tpeba fAa ce pajart nokasv M 3a Toa
npemMuHyBarbe Ha nobapyBareTO Kako LUTO Ce: pelleHne 3a HacnedyBare, A0roBop 3a
nogapok, Kynonpogaxba, uecuja, NpunojyBawe Ha NpaBHO /iMLe KOH Apyro nuue,
CrojyBare Ha npasHW /1La 1 CIINYHO.

Bo kpuBMuyHaTa nocTtanka WCTO Taka, crnopes oApefbute WTO BaxaT BO
M3BpLUHaTa nocrarka, Moxart fa ce onpegenaT npuBpeMeHn Mepku 3a 0besbenyBare
Ha MMOTHO-NPaBHOTO Gapake LITO HacTaHa/o nopagu M3BpLlyBake Ha KPUBUYHOTO
geno. TaksByn NpUBPEMEHN MEPKM MOXaT fa ce onpegenar U cnpemMa Tpetu nvua co

oApefeHo BpemeTpaetbe.®

13.1.10. CTtekHyBaH-€e CO Oo4J/1yKa Ha Ap>aBeH Uauv Apyr opraH

Co ogpepbute of uneH 154 og 3CACI nog HacnoB ,,CTekHyBake CO ofJ/lyKa Ha
ApXaBeH opraH”, Mefy ApYyroto e MnponuwaHo Aeka CO of4Jlyka Ha Cyh Wiau Ha apyr
opraH ce CTekHyBa COMCTBEHOCT BO C/iydyauTe 1 nog yCNnoBuTe onpenesieHn co 3aKoH n
Jeka npaBOTO Ha COMNCTBEHOCT Ce CTeKHyBa BO MOMEHTOT Ha MNpaBOCU/IHOCTa Ha

cyAckarta ofi/lyka, OJHOCHO KOHeYHOCTa Ha of/lykaTa Ha [pyr opraH, ako CO 3aKOH He e

7 Yasgap, K. u Yasaap, K., (2010), 3awTmTa Ha NpaBoTO Ha concTeeHocT, CtaTuja, cTp. 19-20.
3 Yasgap, K. u Yasgap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 20.
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HewWwTo Apyro onpefeneHo, HUTY npoussieryBa of LUenta 3apagu Koja ognykata e
[oHeceHa.

Bo Bpcka co oapenbute of OBOj 4ieH ce MMa npeaBus geka Tpeba pa ce
paboTn 3a ofslyka Co TakBa COApPXMHA Cropes Koja ofpefeH CybjekT, Kako CTekHyBad,
ro CTeKHyBa NpaBOTO Ha COMNCTBEHOCT KOoe AoTorall He rnocroesio. 3Hauyu, Tpeba fa ce
paboT 3a KOHCTUTYTMBHA OfJ/lyKa Koja ro cosjasia npaBOTO Ha COMCTBEHOCT Ha
O[HOCHMOT cybjekT, a He 3a [feknaparopHa ofJlyka CO Koja camo ce YyTBpAyBa
NMOCTOHETO Ha NPaBOTO Ha COMNCTBEHOCT Koe My npunarfano Ha Cyb6jekToT v npes
[OHecyBateTO Ha oj/lykaTa, Kako LWTO € Cfyyaj Kaj ogpxyBaykaTta. Huty
KOHOeMHaTopHaTa ofJ/lyka 3a noBpaT Ha CcTBapTa CO Koja Cce LWTUTU NpaBOTO Ha
COMNCTBEHOCT He e OofJ/lyKa Koja Moxe fa ce noasefe nog ogpenoéute of uneH 154,
3Hauu, nNpaBHa OCHOBA 3a CTeKHyBaH-€ Ha NpPaBOTO 3a COMNCTBEHOCT cropes yieH 154 e
TakBaTa OfJ1yKa Koja € Haco4YeHa KOH MpoMeHa Ha 40TOralHOTO NpaBo Ha COMCTBEHOCT
Ha onpejenieHa cTBap U CTeKHyBaHe€TO Ha Toa NpaBo Of CTpaHa Ha HOBMOT CyOjekT.

Buaejkn npaBoTO Ha COMCTBEHOCT, crioped oapenbarta of ctaB 2 of YneH 154,
BO BakBW C/ly4yan ce CTeKHyBa BO MOMEHTOT Ha NpaBOCWU/IHOCTa Ha CyAckaTta OAyka,
OZIHOCHO CO [ejCTBOTO Ha KOHEeYHOCTa Ha ofJjlykarta Ha gpyr opraH, 3anuilyBareTo Ha
NPaBOTO Ha COMNCTBEHOCT Ha HeABMXHOCTA BO KartacTtapoT Ha HeABWXHOCTUTE uMma
AeknapaTtmBHO Aejcteo. MimeHo, co uneH 155 og 3CACII, e nponuwaHo cnegHoTo:

.[1paBo ga 6apa 3anuuyBare Ha MPaBOTO Ha COMCTBEHOCT BO jaBHaTa KHUra
nMa cekoe oM3nUKO M NpaBHO NNLE, KOe CO OAJyKa Ha CyaoT Uan APYr OpraH Ke CTekKHe
npaB0o Ha COMCTBEHOCT Ha HeABMXHOCT.

ConcTeBeHOCTa Ha HeABWKHOCTA CTeKHaTa CO OfJlyka Ha CyAoT Wiau Apyr opraH
He MOXe fa ce CnpoTMBCTaBM Ha NPaBOTO Ha OHOj LITO, MOTNUPAjKN Ce BO 3anuLiaHoTo
BO jaBHaTa kHura, BO gobpa Bepba ro sanviiasa CBOETO MpaBO Ha HeABMXHOCTA yLiTe
foaeka He 6u0 3anuwaHo NPaBOTO KOe e CTeKHaATO CO oAJlyka Ha cyaoT wuan apyr
opraH”.

Co orneg Ha HameHaTa Ha OBOj Tpyd, oBAe Hema pga 6uagat noapo6HO
enabopupaHu 3aKOHCKUTE NPONMUCKU crnopeg Kou Cco ogJ/lyka Ha CyaoT WM Ha Apyr opraH

Ce CTekHyBa COMNcTBeHoCTa coobpa3Ho co ogpeabute of uneH 154 n 155 og 3CACIH,
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HO Ke 6uaar HaBe[eHW 3aKOHUTE CO KOW Ce pery/ivpaHu BakBuTe cutyauuun. Taksu
oApenbv Ha npumep, coapxar:

1) YneH 68 o 3akOHOT 3a rpagexHoTo 3emjuwte of 2001 rogmHa, 06jaBeH BO
,CI. BECHMK Ha PMakegoHuja” 6p. 53/2001, a Bne3e Bo cuna Ha 20.07.2001 rogmHa n
ce npumeHyBa og, 13.10.2001rogmnHa 1 uneH 50 of 3akOHOT 3a rpafexHo 3emjuLuTe of,
2008 rogmHa objaBeH Bo ,C/1. BeCHMK Ha PMakegoHuja” 6p. 82/2008 koj Bfie3e BO cunia
Ha 16.07.2008 rognHa.

Co ornieq Ha Toa LWITO 1 BO BpeMe Kora rpafieXxHoTo 3emjuwite BO rpajosute u
Hacenéute of Trpaackm Kapaktep 6Oewe MNOOMWTECTBEHO CO 3akoHOT 3a
HaumoHannsaumja Ha HaeMHUTe 3rpaan 1 rpagexHoTo semjuwite of 1958 roguHa v npu
BaXXEHETO Ha 3aKOHOT 3a rpagexHoTo 3emjuwte og 1979 roamHa, HeneranHo 6ewe
BPLLEH MPOMET Ha rpagexHoTo 3eMjuLITe CO HEroBO MpPeHecyBare BP3 Apyrn fivua of,
CTpaHa Ha MnopaHeLlHUTEe COMCTBEHWLUW T.€. HOCUTE/IM Ha NPaBOTO Ha KOPUCTEHEe Ha
rpagexHo 3emMjuliTe BO OMWTECTBEHA COMCTBEHOCT, BO Penybnuka MakeoHuja ce
[OHEecCeHN 3aKOHCKM MponuMcuM TakBMOT MPEHOC Ha rpafexHoTo 3emjuwTte ga ce
nerasiMsvpa Ha ogpefeH HauvH, BO KOM Ce COApXaHu ofpeneHu npeTnocTaBky 3a Taa
uen.

Taka, co 4neH 68 of 3akoHOT 3a rpagexHoTo 3emjuwTe og 2001 roanHa objaBeH
B0 ,,Cn. BecHUK Ha P MakegoHuja” 6p. 53/2001, a Bnese Bo cuna Ha 20.07.2001 rogmHa
n ce npumeHysa og 13.10.2001 rogunHa, mefy apyroto, 6ewe nponuwaHo geka TakBoTo
rpagexHo 3emjulite MOXe fa ce npuBatMsvpa BO KOPUCT Ha CTEKHyBa4yOT, ako
3eMjULLTETO ro KOpUCTeN BP3 OCHOBA Ha 0r0BOP CK/TyYeH CO NMOPaHELLHNOT CONCTBEHWK
noseke opg, 20 rognHu.

OBaa ogpepba e 3ameHeTa co 4YneH 50 of 3akoHOT 3a rpafexHo 3eMjuLlTe of,
2008 rogmHa ob6jaBeH Bo ,C/1. BeCHMK Ha PMakegoHuja” 6p. 82/2008 koj Bfe3e BO cunia
Ha 16.07.2008 roguHa, co Koj e nponuiaHo cnefHoTo:

JINLEe KOe KOPUCTU rpafexxHO HeusrpajeHo U u3rpafjeHo 3emjuuTte npeHeceHo
O/1 NOpaHeLleH COMNCTBEHNK, MOXe [a CTeKHe MpaBO Ha COMNCTBEHOCT Ha Toa 3emjuuiTe,
ako UCTOTO FO KOPUCTM BP3 OCHOBa Ha [0OroBOP CK/IyYeH CO MOpaHeLLeH COMCTBEHUK
noseke of 20 roanHu of, AEHOT Ha CKydyBaweTO Ha AOroBOPOT U Kora Ke nnatu gaHoK

Ha NPOMEeT Ha 3eMjULUTETO.

76



MocTanka 3a CTeKHyBakeTO Ha MPaBOTO Ha COMCTBEHOCT Of CTaBOT 1 Ha OBOj
4/SIEH ja BOOM OpPraHoT Ha ApXaBHaTta ynpasa Hag/1eXeH 3a paboTute Ha ynpaByBaheTO
CO rpafexHo 3emjuiTe 1 ce noseysa BP3 OCHOBA Ha 6apame.

KoH 6GapaweTo of CTaBOT 2 Ha OBOj Y/leH ce [Mpuioxysa: [oka3 3a
naeHTMdnkaLmja Ha 6aparenoT, O4HOCHO Nuuata Kou ce HeroBu HacnegHvum cropep,
nponucuTe 3a HacnefyBake ((hoToKOnuja Of /MYHA KapTa WAM naTHa ucnpasa);
[OroBop 3a Kynonpofaxba Ha 3emjuwTeTo; nojarouy 3a rpagexHoTo 3emjuwire
(MMOTEH NIUCT Of KaTacTapoT Ha HeABWXXHOCTU WUV NOCe0BEH JINCT Of KaTacTapoT Ha
3eMjuLiTe); Konuja of KartacTapCku naH; u3Bof4 04 YpOaHUCTUYKM nnaH U u3jasa
3aBepeHa O HOoTap BO KOoja COMCTBEHUKOT Ha 3eMjUTeTO WM HEeroBMOT 3aKOHCKU
HacnegHVK Npu3HaBa [eka 3eMjuLTeTo e NPoAaieHo.

Mo GapaweTo of CTaBOT 2 Ha OBOj Y/eH, OpraHoT Ha ApXxaBHaTa ynpasa
HagnexeH 3a paboTuTe Ha ynpaByBakeTO CO rpafeXHo 3emjuwTe o4J/1ydyBa corfacHo
CO oapeno6muTe Ha 3aKOHOT 3a onwiTarta ynpasHa nocranka”.

Bo oBue cnyyanm HECOMHEHO ce paboTu 3a CTEKHyBarbe NpasBO Ha COMNCTBEHOCT
CO nponuwlyBake Ha nocebHu npeTnocTaBky kou Tpeba ga 6upat vucnosiHeTV 3a ga
MOXe rpafeXHOTO 3emjuLiTe Koe 6uU1o0 BO ApXaBHa COMNCTBEHOCT, a Ha Koe MoCToeno
NpaBoO Ha KOpPUCTEHE 0 CTpaHa Ha NopaHeLLlHNOT CONCTBEHMK, Aa ce npuBaTusnpa BO
KOPUCT Ha /MLETO BP3 KOe rpafexHOTo 3eMjuwiTe My e NpeHeceHo o4 CTpaHa Ha
NOpaHeLLUHNOT COMNCTBEHNK.

Bo ceto octaHaTo, BO OBMe c/iydyan ynaTHO 6w 6uno ga ce npumeHyBaaT
NponNucuTe Co KOU e peryiMpaHo CTEKHYBakETO NpaBo Ha COMCTBEHOCT CO O4PXyBauyka,
N TOa MO OAHOC Ha HernpeknmHaTocTa Ha BJAZlEeHMETO M COBECHOCTa Ha CTeKHyBauyoT
cripemMa npeHecyBayoT Ha 3eMjULITETO.

Mpu oBa, AOKOJKY NOPAHELUHWOT COMCTBEHUK LUTO FO MNPEeHes1 3eMjuTeTo Bp3
OPYr U HEroBUTE Hac/nedHMLM, He caka ga My Aaje Ha CTEeKHyBayoT u3jaBa 3aBepeHa
Of, HOTap BO KOja COMCTBEHWMKOT WM HEroBMOT 3aKOHCKM HacnefHVK Nnpu3sHaBa geka
3eMjuITeTO € npefaZieHo, He NOCTOoN NpaBHa npeyka CTeKHYBa4voT Ha 3eMjULLTETO Un
HeroBuTe HacneAHWLM cornacHo YneH 365 o 3akOHOT 3a M3BpLUYBaHkEeTO, CO TyXxba Aa
nob6apaart nopaHeLHNOT CONCTBEHUK UM HEroOBUTE Hac/ledHMLM CO npecyaa pa buwaat

3a[l0/DKEHN [a AafaTt Taksa usjasa, a AOoKOJIKY He ja AadaT BO OApefeHUOT PoK, Aa ce
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cMeTa [eka obBpckaTta 3a [aBare Ha TakBa U3jaBa Ce CMeTa Kako MCMosiHeTa co
npaBocunHocTa Ha npecygata.®® Taksata npecyaa 6u 6una gajeHa BO MPUIOT KOH
6apareTO Ha CTEKHYBa4yOT MOAHECEHO BO cMmucna Ha 4neH 50 og 3I3/08, HamecTo
coo/BeTHaTa u3jaBa of ctaB 3 asimHea 6 oA 4neH 50.

N oBaa ogpenba of uneH 50 of 3akoHOT 3a rpagexHo 3emjuwTe og 2008
rogMHa e 3ameHeTa co uynieH 88 of 3akoHOT 3a rpagexHo 3emjuwTe of 2011 rogmHa
o6jaBeH B0 ,,Cn. BeCHUK Ha PMakegoHunja” 6p. 17/2011 co koj e nponuLliaHo CriegHoTo:

»(1) Jlnue Koe KOpUCTU TpafexHO HeusrpageHo U u3rpafgeHo 3emjuwire
NnpeHeceHo oOf MnopaHelweH npuBaTeH COMNCTBEHUK, MOXe [Aa CTEeKHe MpaBOo Ha
COMNCTBEHOCT Ha Toa 3eMjuLlTe, ako UCTOTO ro KOPUCTKN BP3 OCHOBA Ha [0roBOpP CKyYeH
CO MnopaHelleH ConcTBeHUK noseke of 20 roaAvHW o4 OEHOT Ha CKAyvyyBaweTo Ha
[OroBOPOT U KOra Ke nnaTu faHok Ha NpoMeT Ha 3eMjULLITETO.

(2) MocTanka 3a CTeKHyBareTO Ha MPaBOTO Ha COMNCTBEHOCT 04 cTasoT (1) Ha
OBOj 4/JIeH ja BOAM OMWTMHATA, onwTuHaTa BO rpagoT Ckonje Ha uue nogpadje ce
npocTupa rpagexHoTo 3emjuiTe 1 ce noseyBa Bp3 OCHOBa Ha bapamse.

(3) KoH 6apah-eTo 04 CTaBOT (2) Ha OBOj Y/IEH Ce NMPUIOXYBA:

- [OKa3 3a ugeHTudmkaumja Ha 6aparenoT, O4HOCHO Ha nuuata Kou ce Herosu

HacsefHVUM crniopep nponucuTe 3a Hacnefdysawe (thotokonuja of, /iMyHa kapTta

Wv natHa ncnpasa);

- JOroBOp 3a Kynonpogaxba Ha 3emjuwTeTo;

- nofaTtoum 3a rpafexHoTo 3emjuwite (MMOTEH JIUCT o4 AreHuujara 3a katacrtap
Ha HeABWXHOCTN);

-13BOA, O YpOGAHUCTUYKM NnaH Uan ypbaHUCTMYKa MaHcka AOKyMeHTaumja co

JehuHUpaHa rpafexHa napuena CcorfiacHo co 3akOHOT 3a MNPOCTOPHO W

yp6aHNCTUYKO NiaHnpame;

-reofeTckn enabopar 3a HyMepuyky nofarouy CO CMMWCOK Ha nojartouu 3a

doopmupare Ha rpagexHa napuena,

-yBEpeHne 3a UCTOPUCKM Npernes Ha u3BpLlUeHnTe 3anuwysarwa BO AreHuujata

3a Karactap Ha He[BWXHOCTUTE 3a [MpeAMETHOTO T[pafeXxHo 3emjuwTte

COMCTBEHOCT Ha Peny6nuka MakefoHuja 3a nepuofoT Of Kora e BOCTAHOBEH

3 Yasgap, K. u Yaegap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 22.
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Karactap Ha 3emMjuwiTe BO KaracTapckara OnwTuHa, COo uAaeHTMduKaumja Ha

KaracTtapcka napuesna v katactapcka onwTuHa; u

-n3jaBa 3aBepeHa of HoTap BO KOja COMNCTBEHWMKOT Ha 3eMjULLITETO WX HEroBUOT

3aKOHCK/ HacnefHvK npu3HaBa f[eKka 3eMjUuTeTo € NpoAajeHo Wnu cyacka

npecyfa co Koja ce noTepAysBa feka 3a 3eMjULITeTO NPeHeceHo Of, NopaHeLleH
npuvBaTeH COMNCTBEHUK € CK/Ty4YeH [O0roBop CO NopaHeLleH COMCTBEHUK.

(4) Mo 6apareTo 04 CTaBOT (2) HA OBOj Y/IEH, ONWUTUHUTE, ONUTUHUTE BO rPaaoT
Ckonje opniydyBaat corflacHO co ogpefébute of 3akoHOT 3a onwTarta yrnpaBHa
nocranka”.

2) 3aKkOoHOT 3a BOHMapHM4yHaTa nocrtanka Bo [nasata Xl nog Hacnos ,[en6a Ha
3aeHVNYKM NpegMeT UAn MMOT”, BO KOja Ce cogpXaHu yieHoBuTe 213 - 227, BO Bpcka
co uneH 50 - 58 og 3CACTII, npu WTO co Aenbarta Ha CTBapTa, Na 1 Ha HeABMXKHOCTA, CO
cyackata ofjliyka ce Kpeupa HOBO MpaBO Ha COMCTBEHOCT Ha MOCEOHWOT Aen of
HeBVKHOCTA LUTO My € LOAEe/IeH HAa CEKOj O NMOpaHEeLUHNTEe COCOMNCTBEHNLN;

3) 3akoHOT 3a M3BpLlyBake BO C/lyyaj Kora HeABWXHOCTA Ha [O/DKHUKOT ce
npogasa 0o, CTpaHa Ha M3BpLUUTEST U KOra, CoriacHo yieH 175 crtaB 7 of T0j 3aKoH, no
ynnarara Ha ueHaTa 3a HeBWKHOCTa, W3BPLUMTENOT BO POK Of TpY AeHa [OHecyBa
3aKNy4yok 3a uM3BpleHata npogaxba, Koj npeTcTaByBa MpaBHa OCHOBa 3a
CTEKHYBareTO Ha MpaBOTO Ha COMNCTBEHOCT, a cornacHo yneH 178 o 1oj 3akoH, no
ynjarara Ha ueHaTta, BO pPOK Of OCyM [eHa, W3BPLIMTENOT AOHecyBa 3ak/y4oK 3a
npejasare Ha HeBVXHOCTA BO B/1afleHMe Ha KynyBayor;

4) 3aKkoHOT 3a ekcnponpujaunja, o6jaseH Bo ,,Cn. BeCHUK Ha PMakepgoHuja” 6p.
33/95, 20/98, 40/99, 31/03, 46/05, 10/08, 106/08, - co ekcnponpujauuja u
Jeekcnponpuvjauuja;

5) 3akoHOT 3a npuBaTu3auuja M 3akyn Ha rpaZexHo 3emjuliTe BO [p>XaBHa
concTBeHocT o6jaBeH BO ,,C/. BeCHMK Ha P MakepgoHuja” 6p. 4/05, 13/07 n 165/08;

6) 3akoHOT 3a AeHaumoHanmM3aumja, objaBeH Bo ,,Cn. BeCHUK Ha PMakegoHuja”
6p. 20/98, 30/2000, 43/2000, 44/07;

7) 3aKOHOT 3a [0roBopeH 3asior, ob6jaBeH BO ,Cn. BeCHMK Ha P MakegoHuja” 6p.

5/03, 4/05, 87/07 BO ogpenbute of yneH 59 - 82 co peanusauymja Ha 3a/10ro0T.
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13.1.11. 3awTuTa Ha nNpaBata C/IMYHM Ha NPaBOTO Ha COMNCTBEHOCT Ha

HeBUWXHOCTU

Co uneH 36 oA 3akOHOT 3a KatacTapoT Ha HeABWXHOCTUTE, Mefy Apyroto, e
nponvwaHo geka nogartouuTe of eBuAeHumjaTa 3a 6ecnpaBHO n3rpageHnTe 06jekTn 1
3a BpeMeHuTe 006jeKTn ce n3gaBaaT Kako eBUAEHTEH JINCT U JICT 3a BPpeMeHU 006jeKTn,
N neka Tre NNCTU He Ce jaBHW UCnpasBy BP3 OCHOBA Ha KoM MOXe [a ce foKaxe npaBoTo
Ha HeABWKHOCTUTE M BO MNocebHMTe eBuAeHUMM 3a Tue 06jekTn He ce 3anuwysBaar
NpOMeHNTe Ha nogarouuTe 3a 06jekTuTe.

MefyToa, He3aBMCHO 0Of, Toa LWITO CO oAapenbarta of ctaB 4 of TOj 4/leH OBue
€BUAEHTHN JINCTOBW, O4HOCHO JIMCTOBM 3a BPEMEHWN 00jeKTN He Ce jaBHW ucnpasu Bp3
OCHOBa Ha KOM MOXe f[a Ce [OoKaxe npaBaTa Ha HeABWKHOCTUTE, CO oapenbute of
yneH 121 og 3CACII, noa HacnoB ,['pagewe 6e3 ogobpeHue 3a rpagda’, mefy apyroTo,
e NponuwaHo fJeka Ha rpafexeH o6jekT m3rpageH 6e3 ofobpeHue 3a rpageme,
rpaguTenoT co camara rpagba He CTeKkHyBa COMCTBEHOCT, a A0 feranusaunja wuim
pyLlere Ha Toj 06jeKT BpP3 OCHOBa Ha OfJlyka Ha Ha4J/lIeXeH opraH yxuBa coofBeTHa
CyAcka 3awTuta Koja My npunarfa Ha COMNCTBEHWMK, akO CO 3aKOH MOWHaKy He e
onpeaeneHo.

Bo ogHoOC Ha nerasvsaymjata Ha TakoB 06jeKT ce nponuiaHy nocebHu ycrosu,
Mely KOou ce M 06jeKTOT Aa ce BK/onyBa BO YpPOAHUCTUYKMOT MNnaH, rpagbata ga ce
noTBpan CO rpajewe 04 HaANexeH opraH M fa ce 3anviie BO jaBHaTa KHura 3a
3anuilyBare Ha npasata Ha HegsikHocTuTe.

Mo ogHoOC, Nak, Ha BpeMeHuTe 06jeKTu, Co YieH 62-a of, 3aKoHOT 3a rpajetwe, e
nponuaHo BO KOW C/lyyanm WM NOA KOW YC/IOBM ONWTUHUTE MOXaT Aa wu3gasaar
ofobpeHnja 3a NoctaByBake Ha BpeMeHu 06jeKTu, BO KOou ce yTBpAyBaaT YC/0BUTE,
HaYMHOT Ha MOCTaByBaHETO U OTCTpPaHyBakeTO Ha BpeMeHUOoT 06jekT. Bo katactapor
Ha HeABWXHOCTUTE Mak, COor/lacHO UuTMpaHnoT 4vneH 136 og 3KH, TakBuTe BpemMeHwU
006jekTn ce 3anuulyBaaT BO /INCTOT 3a BPEMEHU 00jEKTU MU TUe 06jeKTn, CEKAKO yxmnsaat
npaBHa 3awTuta 6e3 orneg Ha Toa fdav ce 3anuwaHu BO KatacTtapoT Ha
HeABMXHOCTUTE M ako HUBHUOT COMNCTBEHWK CBOETO MNPaBO He [0 [OKaxyBa CO

€BUEHTHNOT NINCT 32 BPeMEHU 06jEKTM, TYKY Ha ApPYr HauuH.

10 Yasgap, K. u Yaegap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 24.
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13.2. Ty)kbun 3a 6puLLIEHE HA NPaBOTO Ha COMNCTBEHOCT

13.2.1. Ty)kbu 3a 6pulleHe Ha 3anuaHoTo BO KaTacTapoT Ha HeABMXHOCT

cropep, 3aKOHOT 3a COMNCTBEHOCT U APpYr CTBapHW rnpasa

Bo Bpcka cO noBekekpaTHO [orosBapare 3a OTyfyBawe Ha Ucta HeABWMXKHOCT, CO
uneH 152 og 3CACT e nponuwaHo cnegHoTo:

.Kora noeke svua cknyymne co oTyfyBavyoT MpaBHWU fena 3apajn CTekHyBare
COMNCTBEHOCT Ha UCTa HeABWXHOCT, COMCTBEHOCT Ke CTEKHe OHa Nunue Koe BO Aobpa
Bepba npBO nobapasio Kaj HaA/IeXHWOT OopraH 3anuilyBawe BO jaBHaTa KHuUra Ha
HeABWKHOCTW, [LOKOJIKY Ce UCIMOJSIHETU U CUTe APYrY NPeTrnocTaBku 3a CTEKHyBake Ha
COMNCTBEHOCT.

Bpuwene Ha 3anuwaHaTa CONCTBEHOCT Of CTaB 1 Ha OBOj Y/leH U 3anullyBaHe
BO CBOja KOpPUCT MOXe Aa 6apa nivue Ha koe oTyfyBayoT My OTYyfWN HeABWMXXHOCT U ja
npegan BO BNageHne, ako A0KaXe AeKa CTEKHYBa4yoT He 6un Bo gobpa Bepba, buaejku
BO MOMEHTOT KOra ro CK/ly4usi npaBHOTO Ae/10 CO OTyfyBayoT 3Haen feka HefBWKHOCTa
BEKe e ype[HO OTyfeHa Ha Apyr 1 npefaZieHa BO BnajeHue.

Bapare 3a bpuiere MoXe fa ce nogHece BO POK O TPU rOAMHM Of, OEHOT Ha
N3BPLUEHOTO 3anuilyBatbe.

OfHOCOT Ha OTyfyBayoT 1 nuuata Co KOW 1 CKIy4ns1 NpaBHUTE dena, a Tve He
CTeKHa/ie COMNCTBEHOCT Ha HeaBWKHOCTa, Ce ypeayBa cropef ofpenbute Ha
obnuraymoHOTO npaso”.

Oppepnbute oa oBoj uneH 152 og 3CACI cekako nmaa BpCKa U co oapenoute
o4 uneH 55 n 71 ctaB 2 o4 3akOHOT 3a NpemMep, karacrtap 1 3anvlyBawe Ha npasara
Ha HeaBWXHocTUTe of 1986 rogmHa. Cekako TybuTe 3a Opuiere Ha 3anuaHuTe
npasa Ha HeaBWXHOCTWN (6puLLEeYKn, BPUCOBHU TY)XOU) NpeasuaeHn co ogpenodute og
3IMK3MH n co uneH 152 ctaB 3 og 3CACI1 ce HOBM TY)X6M BO HaLLMOT NPaBEH CUCTEM,
na 3apagy TOoa HUBHOTO MNoOAHecyBawe coapkunHa u edektn 6apaat nocebHo
objacHeHMe Koe ce gasa nogony.

[0 noHecyBarweTO Ha 3akOHOT 3a Nnpemep, Karactap v 3anuilyBarbe Ha npasara

Ha HepgBWKHOCTMTE of 1986 roguHa, BakBM TY)X6M HE MOXea HM Ja ce npeasuaar,
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o6uaejkn Bo Penybnuka MakefoHuja He NocToelle CMCTEM Ha 3anuviyBare Ha npasarta
Ha HeJBWXHOCTUTE, CO UCK/Ty4YOK Ha MHTabynaummTe Kako HauMH Ha KOHCTUTyMpake Ha
XMnoTeka, HO TUe nogsiexea Ha cocema Apyrn npasuia, na He Moxelle ga ce nNpuMeHu
HN Tyxb6a 3a 6pullere Ha 3anuilaHnuTe npasa BO MHTAOyaUMOHUTE KHUIMK, BO OHaa
cMucna Kako WTto ce Tyxb6ute cnopepn 3MK3MH wn cnopep uneH 152 ctaB 3 oA
3cacn.*

13.2.2. Tyxb6a 3a 6puvLLeHe Ha 3anuwaHoTo BO KaTacTapoT Ha HeaBWXHOCT

cropep, 3aKOHOT 3a KaTacTtap Ha HeABWXHOCTUTe

Tyx6a 3a 6puvere Ha 3anMwaHoTo BO KatacTapoT Ha HeABWXHOCT (bpuLueyka,
6pucoBHa Tyxb6a) e perynupaHa cO u4neH 177 opf 3akoHOT 3a kKatactap Ha
HeaBwkHocTuTe oA 2008 roguHa. VimeHo, co Toj YneH og 3KH e nponuwaHo cnegHoTo:

»(1) Cekoe nvue Koe Mma MnpaBeH MHTepec Moxe pfa 6apa Opuwere Ha
3anuLaHoTo BO KaracTapoT Ha HeABWXHOCTUTE BO POK Of TPU FOLAUHU Of, U34aBaHeTo
Ha noTeBpgara 3a 3anuwyBahe, O4HOCHO o[ ob6jaByBaweTo BO ,C/y)X6eH BECHUK Ha
Penybnuka MakefoHnja” Ha pelleHMeTo 3a KOHBep3uja Ha nogaToumTe of Karactap Ha
3eMjuLITe BO KaracTtap Ha HeZlBUXXHOCTMW.

(2) Bo cnyuyaj Ha nocrtanyBate Mo Tyxba 3a 6puwlene, cyaoT yTBpayBa Aaiu
6une UCrnosIHeTH YC/IoBUTE Of, OBOj 3aKOH 3a 3anullyBake Ha NnpaBoTo yve bpuleHe
ce Gapa, nNpu WTO He ce yTBpAyBa CaMOTO MpaBO Ha HEeOBWKHOCT WM HEroBuoT
HocuTen”.

Cnopep, ogpepnbute og oBoj uneH of 3KH, edhektoT Ha OpuweneTo Ha
3anuLaHoTOo BO KatacTtapoT Ha HeABWXHOCTMUTE Ce COCTOM BO TOa LITO Ce Bpaka Ha3aj
OHa WTO € npeTxXo4HO 3anuwaHo BO TOj kKatactap. Mefytoa, BakBaTa Tyxb6a
BOOOMYaeHO e rnoBp3aHa Cco Tyxb6arta crnopepg yneH 152 op 3CACIH, Taka LWTO U

HEj3VIHI/IOT e(*)eKT Cce COCTOn BO OCTBapyBaka 3allTuTa Ha npaBoTO Ha CONCTBEHOCT.

a Yasgap, K. u Yaegap, K., (2010), 3awTMTa Ha NpaBOTO Ha concTBeHocT, CTaTuja, cTp. 25.

82



13.2.3. Tyb6a 3a 6puLLIEHE Ha 3anMWaHOTO BO KaTacTapoT Ha HeABWKHOCT
criopep, ctapmoT 3akoH 3a rnpemMep, kKatacrtap v 3anuulyBara Ha npaBaTa Ha
HeABWMKHOCTUTE

Co uneH 55 oa 3IMK3IMH 6ele nponuliaHo ceaHoTo:

»(1) Cekoj LITO cMeTa Jeka COo 3anvilyBaHeTo Ha npasBaTa Ha HeaBWKHOCTUTE e
noBpefieHO HEroBOTO NPaBO Ha HEABWXHOCTUTE, MOXe CO Tyxba Kaj peJOBHMOT cyA aa
6apa bpvere Ha 3anuiaHuTe npasa Ha HeABWKHOCTUTE 1 BpaKkarwe Ha 3anuaHuTe
npasa BO NnopaHeLlHa cocTojba.

(2) Tyxb6arta of ctaB 1 Ha OBOj YIEH MOXe fa ce nogHece BO POK 04 3 roguHu
Of, AEHOT Ha U3BPLLEHOTO 3anvilyBatbe.

(3) Mo b6apare Ha 3aMHTEpecUpaHoOTO nLe CropoT MOXe Aa ce 3abesiexu BO
WMOTHWNOT SINCT”.

Co uneH 71 og 3IMK3IMH 6ewe nponuwaHo cregHoTo:

»(1) MpoTnB pelweHneTo of 4yneHot 70 Ha OBOj 3aKOH MOXe fga ce nogHece
Xanba go Komucujata 3a pellaBarbe Ha ynpasHM paboTu BO BTOP CTeneH of obnacrta
Ha MpemepoT, KaTacTapoT W 3anuuyBake Ha npaBata Ha HeaBWKHOCTUTE, Mpu
Bnagara Ha Peny6nvka MakefoHuja.

(2) PeweHneTo Ha Komucujata of CTaBoT 1 Ha OBOj Y/1EH € KOHEYHO U NpOoTuB
HEro He MoXe fla ce NoKpeHe ynpaeeH cnop (6puwaHa ogpeaba).

(3) KoHe4yHOTO pelueHne ce crnpoBeayBa BO KaTaCTapCKMOT NiaH 1 onepar.

(4) Cekoe nvue koe cMmeTa fAeka Mma nojako npaBO Ha HeABMXHOCTA OTKOJIKY
NMuUeTo 3a kKoe e o4/lydeHO fa Ouae 3anuwaHo Kako HOCUTes1 Ha npasata Ha
HeOBWKHOCTUTE, MOXe CO Tyxba MpoTUB 3anuMwaHNMoT HOCUTEesl Ha npasata Ha
HeaBWKHOCTUTE, CBOETO NMpaBo fa ro foKakysa BO Cy/cka nocranka.

(5) Mo Gaparwe Ha 3aMmHTepecupaHoOTO Nuue, CropoT Ke ce npubenexun BO
WMOTHUOT JIUCT".

Bo ogpenbute og uneH 71 og 3MK3MH He 6elwwle nponuiaH pok BO KOj TyxbaTa
MOXelle Aa ce nofHece €O orfief Ha Toa WTo hakTuykaTa U npasHara coctoj6a BO
BpCKa CO NOCTOEYKMTE MpaBa MOXe [a ce pas/nkysaaTt npu npBOTO YCTPOjyBake Ha
KaractapoT, o OHaa LITO e 3anuwaHa BO katactapoT. lopagn Toa, NUUETO Koe

(hakTMUKM M NpaBHO MMa NPaBO Ha COMCTBEHOCT Ha HeABMXHOCTA, a He bGelle
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3anuwaHo npuv NPBUYHOTO BOCMOCTaByBake Ha HOBUOT KaTtacTap, Moxele 6e3
BPEMEHCKO OrpaHuyyBare fa ce Mnoc/yXu co ogpenbute of yneH 71 n co Tyxba aa
b6apa fa ce yTBpAM feka MMa rojako npaBo Ha HeABWKHOCTA OTKOJIKY JIMLETO 3a Koe e
o4/ly4eHo fda buge 3anuiaHo Kako HOCUTEN Ha npasBaTta Ha HefBWKHocTa. JlormyHa
nocneguua Ha TakBoTO yTBpAyBake b6elle 6pueHe Ha NOCTOeYKOTO 3anuvilyBare n
3anuvulyBare Ha TY)XUTEesI0T Kako HOCMTesN Ha npaBarta Ha HelBWKHOCTa, Koe 6apare
Tpeba Aa 6uae coapxaHo BO METUTYMOT Ha Tyx6arta.*?

OBaa pas/fnivka ja ycnoByBa 1 akTMBHaTa fiermtumManmja Ha MueTo Koe LWTO MOXe
Ja ja nogHece efgHaTa, OAHOCHO Apyrata Tyx6a. Bo npBMOT cny4vaj, cnopef 4vneH 55,
aKTUBHO Gelle NerntTMmMmmpaHo MUeTo, UM HeroBuTe yHMBep3asiH CyKLecopu, BO vnja
KOpUCT Beke OGune 3anuiaHu CTBapHMTE MpaBa Ha HeABWXHOCTa, ako CO Apyroto
3anuuyBare Ha npasaTa Ha He[BWXHOCTUTE € MOBPefeHO HEeroBoTO MpaBo BpP3 Tue
HeBWXHOCTU. Bo BTOPMOT cnyyaj, cnopeg YneH 71, akTMBHO 6elle nerutmmmpaHo oHa
nmue koe of, 6MNo Koja NpuynHa He y4ecTByBaslo BO MocTankara 3a ycTaHOBYBake Ha
KatacTapoT Ha HeABMXXHOCTUTE, OAHOCHO 4ue Gapahe 3a 3anuilyBare 6110 0406ueHo,
a e of/ly4eHo fa ce 3anuie npaBo Ha HEroBMOT MPOTMBHUK BO NocTarnkara, Juue co
Koe npBOTO /iMue 6uI0 BO CNOp npepn opraHoT Koj og/lydyBasl 3a 3anuvlyBare, a
OpraHoT cMmeTasl [eka BTOPOTO /iMue MMa MOCU/IHA OCHOBWM 3a 3anuvulyBawe Ha
npasoTo.

Bo Bpcka co npMmeHarta Ha oBue ogpenou, ywTe Toraw 6ea nspaseHun ogpeneHu
MUC/IEHA, KOM N feHeC MoXaT Aa HajaaTt cBoe onpasfyBahe, BO Bpcka Co ogpenoute
oA ctaB 3 oA uneH 152 op 3CACI v og yneH 177 on 3KH, na 3atoa Hatamy U ce
HaBeyBaar.

VimeHo, 6Gelwe wucCTakHyBaHO Jeka He 6uM 6MI0 nNpaBHO AOMNYLUTEHO,
nponyLwTakeTo Ha CNOMEHaTNOT POK OZ TPWU roAMHN fa ce CMeTa Aeka /IMLEeTo Koe numa
npaso BP3 NpeamMeTHaTa HeABWKHOCT [a He MOXe HaTamy fda rm ocTBapu Tve npasa.
AKO NNUETO Koe e 3anuaHo Kako HOoCcuTes1 Ha npasa Bp3 HeABMXHOCTA, BOOMWTO 0
Hema BNafeHneTo Ha HeaBWKHOCTA, /IMLETO KOe e BOHKHWKEH HOCUTEeN Ha Tue npasa,
MOXe BO Cekoe Bpeme(CTBapHMTE NpaBa He 3acTapyBaar) fAa nogHece Tyxb6a 3a

yTBpAYBahe [1eKa e HOCUTE/T Ha TakBO MpaBo, CO 3a40/KyBate TYXXEHMOT Ja Tpnu BO

2 Yasgap, K. u Yasgap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 26.
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jaBHUTE KHWUMM Toa npaso Ada 6uae 3anvwaHo. Bo u3BpluyBaneTo Ha TakBaTa npecyaa,
KatacTapCKMOT opraH, Bp3 OCHoBa Ha u4sieH 58 og 3IMK3IMMH, ke n3Bpllewe coofBeTHU
3anuwyBama.

Moxe fa ce 3acTtanyBa U MUC/IEHE [eka BO TakoB C/lyvyaj 6u Mmano MecTo 3a
nogHecyBawe 1M Ha 6apare 3a 6pulene, cnopep vneH 55 (unm uneH 71 ctaB 2) of
3IMK3IMH, 6uaejkn Toraw Tyx6arta 6u 6muna kKomobuHaumja of CcTBapHonpasHa Tyxba 3a
yTBpAyBare 1 6puwedka (bpmncosHa) Tyxxba, MMajkn npeaBu Aeka 3a nogHecyBake Ha
cTBapHonpasHaTa Ty)x6a He ce nponuwaHn pokosu. MefyToa, cera ykaxyBame caMo Ha
TMe MOXHOCTW, a paboTa e Ha npakTukaTta U Ha TeopeTckuTe pasrfiefyBarba, KOH LITO
Ke ce opveHTMpa HaTaMOLLHOTO nocTanyBake.

Mpn oBa cekako Tpeba ga ce uma npeasua u ogpepbara op uneH 92 op
3MK3IMH, cnopea koja 3anuwlyBakeTO Ha npaBata Ha HeABWXHOCTUTE BO KOPUCT Ha
HOBMOT HOCUTEN Ha MpaBaTa Ha HeBWXHOCTUTE HemMa [a ce U3BPLUM, ako CO oAslykara
Ha Hag/NeXHUWOT opraH WM BO wucnpasara 3a npaBHa pabota He e 03HayeH
NnopaHeLlHNOT HOCUTE/NT Ha npaBaTa Ha HeABWKHOCTUTE cnopen nogatouuTe Of
karactapcknot ornepaT. Ce nocrtaByBa npaware WTo Ke CTaHe, ako CTBApPHOTO MpaBo
KOe e 3anuiaHo BO KaTacTapoT Ha M3BECHO J1MLe, NMOBEeKe natu e NpeHeceHo Ha noeeke
nua efHo no Apyro, a Toa NpeHecyBake He e eBUAEHTMPaHOo BO KatactapoT. Bo Takos
c/ny4yaj, nocnegHnoT npubaByBay, [OKOMKY [0 [OKaXe HeNpekMHaTmoT HU3 Ha
npeHecyBaweTO Ha Toa npaBo, MoXe ga 6apa AMPEKTHO Of 3anuliaHuoT mmaTest BO
KaracTtapoT, NpaBoTo Aa Cce 3anvile Bp3 Heroso nme.

[OKO/IKY 3anuilyBaHeTO Ha NPaBoTO Nak € U3BPLUEHO BP3 OCHOBA Ha HULLITOBHO
npaBHO Aeno, a Toa NpaBHO Aesio Co Nnpecya Ha cyf e YyTBPAEHO Kako HULITaBHO Mo
NCTEKOT Ha POKOT Of TPW FrOAWHW Of, U3BPLLUEHOTO 3anuilyBare BO KaTtacTapoT, He 6u
Tpebasio Ja uma npeuka, BO HApeAHWOT POK O TpY rOAUHW Of, NMPaBOCU/THOCTA Ha Taa
npecyga fa ce 6apa co Ty6a 6puLLere Ha 3anuLyBarbeTo Bo katactapot.*

Bo cute oBue cnydau, co Tyxb6aTa, TYKUTeNnoT Moxe ga 6apa BO kaTtacTtapoT ga
ce 13BpLIM 3abenexyBake Ha NoBeAeHVOT Crop, WK Nak fa ce nsgane npuBpeMeHa
Mepka 3a 3abpaHa Ha OTyfyBawe M ONTOBapyBawe Ha OfHOCHaTa HeABWKHOCT, CO

npubenexyBaweTo Ha Taa 3a6paHa BO KaTacTapoT.

3 Yasgap, K. u Yaegap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 27.
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13.2.4. Hekon HeycoOrslaCeHOCTM BO 3aKOHCKUTe ogpeadw no ogHoc Ha
npaBHUTE OCHOBUW Ha CTEKHYBak-€TO Ha npaBata Ha HeABWMXHOCTUTE U
HMBHOTO 3anuilyBaHe BO KaracTtapoT Ha HeABWKHOCTUTE

OcHOoBHUTE MnpaBuna 3a CTEKHYBareTO Ha MnpaBOTO Ha COMCTBEHOCT W Ha
Apyrute npasa Ha HeaswxHocTu cnopen 3CACI], ce oHue m3paseHu BO uneH 150 3a
Bepb6aTa BO jaBHaTa kHura. Cnopef HMB, OHOj WITO BO Aobpa Bepba ce notnuvpas Ha
3anuaHoTO BO jaBHATa KHUra, He 3Haejkm Aeka OHa WTOo e 3anvwaHo BO Hea He e
TOYHO WM [eKa e pa3NNYHOo o4 cocTojbara HafBoOp Of jaBHaTa KHUra, Mma 1 npaso Ha
3awTuta cnopej oapenoute npeasBuaeHn co 3akoH. Cenak, BO WUCTUOT 4JieH, Mpu
TOJSIKyBaHeTO Ha NoumoT ,06pa Bepba”, He e caMO He3HaeHeTo OHa LITO yrnaTyBa Ha
noctoewe Ha ,006pa Bepba”, Tyky (CO ctaB 2 0f TOj Y/ieH) ce nponuwysa feka
CTeKHyBa4yoT 6un BO o6pa Bepba, ako BO BPEMETO Ha CK/lydyyBakwe Ha [e/l0TO U BO
MOMEHTOT Kora 6apan 3anuwlyBarwe He 3Haesl HUTY Of OKOJIHOCTUTE MMasl LOBOJIHO
NPUYMHK Ja ce NOCOMHEBA BO TOa feKa CTBapTa He My npunafa Ha oTyfyeayoT.*

Kako gocnefHOCT BO M3pa3yBaHheTO Ha HayesioTo Ha Bepba BO jaBHaTa KHUra,
ce N oppenbute of npetxogHo HaeegeHWoT uneH 152 og 3CACI co kou ce
perynupaaTt c/ydaute 3a [MOBeKekpaTHO [oroBaparwe 3a OTyfyBake Ha Wucra
HeBUXHOCT.

Beke Ha npB norneg Moxe ga ce cornega geka novmotT ,A06pa Bep6a” BO
oapepnbata of vneH 150 cTtaB 2 MMa novHakBa CoApXunHa of, oHaa of, YneH 152 ctaB 2
oa 3CACII, buaejkm cnopef npBarta ogpenbda Toj Nnoum o3HadvyBa geka ,CTEKHYBa4yoT He
3Haen HUTy of OKOJIHOCTUTE MMasl [OBOJIHO MPUYMHM fa Ce MOCOMHeBa Toa Aeka
cTBapTa He My npunafa Ha OTyfyBa4yoT”, Aofeka crnopep BTopaTa ogpenbda Toj noum
O3HauvyBa [eka ,CTeKHyBayoT He 6w BO fobpa Bepba ako 3Haesn [eka HefBMXHOCTa
BEKe e ype[HOo OTyfeHa Ha [Apyr 1 npejajeHa Bo BnajeHue”.

MefyToa, OBME HeyCOornaceHoCTM BO 3aKOHCKMOT TEKCT He ce efUHCTBEHU, HO
nocrtojaT U Apyrn Kou BO NpakTuyHaTa npuMeHa, a U COo Orfief, Ha HeycorsiaceHocTuTe
Ha (pakTnukarta n BMCTMHCKaTa cocTojb6a no O4HOC Ha 3anuilyBarbaTa Ha npasoTo Ha

COMNCTBEHOCT BO KaTaCTapOT Ha HeABWKHOCTUTE W (*)aKTOT Ha COMNCTBEHUNYKOTO

“ Yasgap, K. u Yasgap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 28.
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BNafeHne Ha Taa HeABMXHOCT, MOXe Aa [osBefaTr [0 pas/IMyHU CYACKM OfOJTYKM,
3aBMCHO 0f, TOa KOj Cy/, Ha Koja 3akoHcKa ogpefba Ke m gage npuoputet. Ho, nopaaun
HeJOoCTUI Ha NPOCTOp, OBAE Ke Ce YKaxe Ha TMe HeycorsiaceHocTu BO 3aKOHUTe, a Toa
npatuare 3acayxysa 1 nonogpobHo enadopupame.

Taka, co uneH 124 op 3CACIT e nponuwaHo Aeka ,COBECHUOT U 3aKOHUT
ApXaTen Ha HeJBVKHaA CTBap Ha Koja Apyr MMa npaso Ha COMCTBEHOCT, CTEKHYBa NnpaBso
Ha COMCTBEHOCT Ha Taa CTBap CO OApXyBauyka, N0 UCTEKOT Ha Bpeme oA AeceT roguHu”
(ctaB 1), O4HOCHO Aeka ,,COBECHMOT ApXaTesli Ha HeABWXHa CTBap, Ha koja Apyr nma
npaBO Ha COMCTBEHOCT, CTEKHYBa NPaBO Ha COMNCTBEHOCT Ha Taa CTBap CO O4pXKyBauyka
no UctekoT Ha Bpeme of 20 roguHun” (ctas 4).

Hatamy, co uneH 160 og 3CACI (noHanpen HaBefeH), e perynvpaHa Tyxbarta
Ha NPeTnocTaBeHMOT CONCTBEHMK (TakaHapeueHa lNMybvunjaHcka Tyx6a).

MogpobHata enabopauyvja Ha cuTe OBME oapendu ykaxyBa Ha npaxkTtnyHaTta
BpeAHOCT Ha ogpepnbata of uneH 71 ctaB 4 o 3akoOHOT 3a Mpemep, karactap u
3anuuyBake Ha npaBata Ha HeasuxHocTuTe (3MK3MMH), co koja 6elie nponuiiaHo
Jeka ,cekoe e Koe cmeTa [eka Mma nojako npaBo Ha HeABWXHOCTA OTKOJIKY NNLETO
3a Koe e of/lydeHo fa buge 3anviaHo Kako HOCUTESsT Ha npasBaTta Ha HeaBWKHOCTUTE,
MOXe CO TyXba NpoTMB 3anunliaHNoT HOCUTENT Ha npaBaTa Ha HeABWXHOCTUTE, CBOETO
npaso [a ro fokaxysa BO Cy/cka nocrtanka”. MiIMeHo, oBaa Ty6a He Gelle Bp3aHa 3a
HMKaKOB POK Ha NoJHecyBahe, [OKOJIKY Ce OfHecyBalle Ha NPBOTO 3anuulyBahwe BO
KaractapoT Ha HeABWXHOCTWUTE, 3a pasnunka of uctosmgHata Tyxba of uneH 55 opf
3MK3IMH (co koja ce bGapalle 6pulleHe Ha 3anuuaHoTo) YmMe nofHecyeBake bGelue
BpP3aHO 3a POK 04, TP roAUHN 04, AEHOT Ha N3BPLLEHOTO 3anuilyBane, Koe nak He 6elue
npBo, TYKy BTOPO, TPETO NN HATAMOLLHO.

Co ornep Ha pasnMyHuTe pelleHnja Bo ogpenbute og 3CACIH n og 3KH no
O[lHOC CTEeKHyBaheTO Ha MpaBOTO Ha COMNCTBEHOCT M MO OAHOC Ha Tyxb6uTe 3a
OpUlIEeHEeTO Ha 3anuWaHOTO BO KartacTapoT Ha HeABWMXHOCTUTE, He Tpeba pa ce
[03BOIM Aa CTEKHEe NMpaBo Ha CONCTBEHOCT Ha oApeneHa HeABMXHOCT CTEKHYBAYOT, KOj,

MakKo € 3anuilaH Kako COMNCTBEHUK BO KaTaCTapOoT Ha HeABWMXHOCTUTE, HUKOrall He ja

87



[o6un BO BnageHue Taa HeABWXHOCT, Guaejkm uctara NpeTxogHo 3akOHUTO My buna
oTyfeHa 1 npeaajeHa Bo BageHne Ha gpyro nuue.*

OBa, 6Maejkn e Heao3BOMMBO BO MNPAaBHUMOT CUCTEM CO KOj ce perynupaar
CTBapHUTE MpaBa W HUBHOTO CTEKHyBakwe, Aa Ce BOBefe WHCTUTYTOT ,TabynapHa
Oo[pXyBayka” T.e. CTeKHyBarwe MpaBO Ha COMNCTBEHOCT Ha HeABWXHOCT, Mako Taa
HeBWXHOCT HUKOralwl He 6una BO BNafeHne Ha JIMLEeTO Koe e 3anuiiaHo Kako Hej3uH
COMCTBEHNK BO KartacTapOT Ha HeABWXHOCTUTE, TyKy Ha Taa HeABWXHOCT MnpaBO Ha
ny6smumjaHcka CconcTBeHOCT (MPeTnocTaBeH COMCTBEHMK), WM MO OCHOBa Ha
O[pXXyBayka M BpP3 OCHOBA Ha 3aKOHWUTO BNajeHue, CTeKHaso Apyro nvue. Bnpoyem,
cnopepn uneH 124 wn 125 op 3CACII, ako ce uCNONHETW WU Apyrnte nponuilaHu
NnpeTnocTaBku, CO OApXyBayka MOXe [a Ce CTeKHe MNpaBO Ha COMCTBEHOCT camo
[OKOJIKY MOCTON (PAKTUYKO BNaZleHe Ha ofpefeHa CTBap - HeABWXHA NN NOABUXHA, a
He 1 CO 3anuwyBare BO KaTacTapoT, 6e3 Aa ce numa pakTMyko BnajeHne Ha crteapTa.
OBa nocebHO e u3paseHo co opgpepbarta of uneH 125 cras 1 og 3CACI koja
3ano4yHyBa co 36oposuTte: ,BpemeTo NOTPeOHO 3a ofpXyBayka NnovyHyBa [a Teye OHOj
[EH Kora gp)artesioT ctanun BO B/1ageHne Ha ctBapTa’”.

3a fga ce paspewn oBaa cuTyauumja Koja BO MPaBHUOT XMBOT Ha Penybnnka
MakeZioHvja MOXe [a foBefe [0 peamua HenpaBuyHU 1N He3aKOHUTU CYACKN OAJTyKW, BO
3CACIMN n Bo 3KH, HajmasKy WTO MOXe Aa ce CTOpuM € Toa Aeka Tpeba ga ce 6puwat
oApeabute Kom BO OBME CUTyaLMu ro orpaHuvyBaat co PoK o4, TpW rofMHM NpaBoTo Ha
nogHecysamwe Ha Tyxba 3a Opulewe Ha 3anMwaHoTO BO KaracTapoT Ha
HeaBwxHOCTUTE (YneH 177 o 3KH m unen 152 ctaB 3 og 3CACIT) Ha nuueTo koe
BOHKHVXHO CTEKHa/I0 NpaBO Ha COMNCTBEHOCT Ha Taa HEABWXHOCT MO OCHOBa Ha
OAipXXyBayka, OHOCHO Kako MpPeTrnocTaBeH COMCTBEHUK.

OcHoBaHOCTa Ha O0BOj Mpeanor 3a oOpuwerwe Ha oBWe oppenduv, WM HUBHO
aZilekBaTHO npedhopMynupare, Nexmn 1 BO 3aKkoHckaTa oapenba of yuneH 150 ctas 2 of,
3CACI peka CTeKHyBayoT, KOj e 3anuwaH BO KaracTtapoT Ha HeABWXHOCTUTE Kako
COMNCTBEHUK Ha ofpefeHa HeABWKHOCT, HE MOXe ga ce cmeTa feka 6un Bo pgobpa

Bep6a, ako o1 OKOJIHOCTUTE MMas1 OO0BOJIHO MpMyYnHa da ce NoCOMHEBa BO TOa [AEeKa

> Yasgap, K. u Yaegap, K., (2010), 3awTMTa Ha NpaBoOTO Ha concTeeHocT, CTaTuja, cTp. 29.
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cTBapTa He My npunara Ha oTyfyBauoT.*® OBa, 6uAejkM He MOXe Ja ce 3aMUC/M Mojaka
npuyMHa 3a COMHEBaHEe [eka CcTBapTa He My npunafa Ha oTyfyBa4yoT, 0 OHaa [eka Ha
CTEKHyBa4OT He MoOxena fa My buge npegajeHa BO BnafeHue HeaBuhKHOCTa 3a Koja
nMa [0roBop 3a CTekHyBawe, a Koja HefBWKHOCT 3aKOHWUTO, KakO COMCTBEHWK W/
NpeTnocTaBeH COMNCTBEHNK, ja BNagee Apyro vue.

Of Apyra cTpaHa, nak, He e 403BOJ/IMBO HECOBECHOCTA Ja ce LWTUTK, Na 1 Kora ce
paboTn 3a TabynapHa oAp)KyBauyka, Kako LITO He ce WTUTU HUTY HecoBecHOCTa BO
BpCKa CO [OpXeheTo Ha ofpefeHa HeABWKHOCT MNOoAO0NIN0 BpemMe Mpu LWTO CaMOTOo
BNafleHne He MOXe fa [oBefe [0 CTekHyBake Ha MnpaBo Ha COMNCTBEHOCT CO
BOHKHWXHA ofpxyBauka. lopagn TO0a, He € BO COI/laCHOCT CO OCHOBWUTE Ha
CTBapHOMNPaBHOTO ypeayBare 3a4pXyBate Ha POKOT Of, TPW rofMHU Moc/ie Koj NpoTUB
HecOoBEeCHNOT TabynapeH CTEKHyBauy a He MOXe Aa ce nogHece Tyxba 3a 6pullere Ha
HEroBoTO NpaBO Ha COMCTBEHOCT BP3 HEeABMXHOCTA KOja HuKoraw He ja gobwn BO
BNajleHMe BpP3 OCHOBa Ha MpaBHOTO [efl0 CO Koe e 3anuliaH BO kaTacTapoT Ha

HEeABWMXHOCTUTE.

14. 3awTtuTa Ha BnageHneTo Bo Penybsinka MakenoHuja

3awTntata Ha BafleHMeTo e npeaBugeHa BO uYneH 182 op 3akoHOT 3a
COMCTBEHOCT 1 ApYyru CTBApPHN npasa, BO KOj CTOU:

,BNafgeTenioT Ha CTBapu W npasa Mma NpaBO Ha 3aliTUTa Ha BfajeHUeTo of
CMeKaBahe 1 o3emMame.

Bnagetesnior koj BnageHNeTo ro CTeKHaU1 CO HEOB/IACTEHO O3eMane 0f ApYr COo
cuna, 3akaHa, 3abnyaa, co n3amama unm co 3710ynoTpeba Ha gosepba Mma npaso Aa ro
WTUTN CBOETO BNageHue. TOj HeEMa MpaBo Aa ro LWTUTW CcaMO Of, OHa Nuue of koe
HeOoB/1aCTEHO rO OfA3esl, HO OTKakKO B/lafleHNeTO Ke My CTaHe MWPHO, Ke MOXe Aa ro

WTUTN U Of, HEero”.

a6 Yasgap, K. n Yaegap, K., (2010), 3awTmTa Ha NpaBoOTO Ha concTBeHocT, CTaTuja, cTp. 29
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MpaBo Ha 3awWTMTa Ha BMafeHMeTo 0f CMeKaBake WU of3emMarwe uma
BNageTenoT Ha cTBapTa NPOTUB CEKOe NNLE KOe ro BO3HEMUPYBA MW My FO 043€e/10
BafeHneTo co nogHecyeawe Tyx6a.*’

3awTnTaTa Ha BadeHNEeTO Mpeky CyAcka 3alTvTa Ce KOMeHTMpa BO 4ynieH 184
Ha 3aKOHOT 3a COMCTBEHOCT M ApYr1 CTBapHW npasa.

3awTuta Moxe ga 6apa HenocpeaHWoT U nocpeaHuoT BnageTen. MNocpeaHnoT
BnageTenl Moxe ga nobapa 3awTuta AOKOSIKY HEenocpegHuoT BrageTen Ttoa He ro
Hanpasw/.

Cyb6jekTn Ha 3alTuTa Ha BNafeHneTo ce cute nvua, 6e3 orneg Ha Koj HauvH ro
npubasune BNageHNeTo. 3akoOHOT M3PEeYHo npeaBuaen geka ce WTUTU U BlageHneTo
[0 Koe BfafeTesnioT AOLWOo CO cuna, 3akaHa, 3abnyga nnm 3noynotpeba Ha gosepbaTa.
EanHCTBEHO BakBa 3awiTvTa HE MOXe BnageTenoTt ga nobapa NpoTuB MLETO 04 KOro
ro oAsen BNageHNeTo Ha HE3aKOHUT HAYMH.

AKO BfafleHNEeTO € NpubaBeHO HE3aKOHMTO, Ha efeH o4 CryvyauTe npeasuaeHu
Bo 3CACIM, Taka npubaBeHOTO BNafeHNe e He3akOHCKO, Toa € MaH/IMBO U Kako TakBo e
HEe3aKOHCKO, AypW M Toraw Kora nocTou MOJIHOBaXKHa MpaBHa OCHOBa, (Ha npumep:
CK/Ty4eH € [0roBop 3a Kynonpogaxba u KynyBayoT CO cuna ro 3es npeameToT Ha Toj
[OroBOp 04 NpoAaBayoT U nopagn Toa, HErOBOTO BAAAEHME € MaH/IMBO U KakKO TakBO
He3akoHCko, 6e3 orfiegq Ha Toa WTO € A0roBOPOT 3a Kynonpogaxba Kako npaBHa
OCHOBAa, MOJ/IHOBAXEH).

Wcknyyok of npaBuaoTO fAeka CTBapTa LWTO € 3EeMeHa He3akKOHCKM 0f
[OTOralHNOT ApXaTtesi, BrajeHUeTo MoXe Aa ro WTUTM 1 NpoTUB COMCTBEHMKOT Ha
cTBapTa Kora oBa BnafeHne Ke cTaHe MMUPHO, OQHOCHO Kora CcO NpOTEK Ha BpeMme, Mo
naT Ha ofpXyBauka, He3aKOHUTUOT BrajeTen Ke CTaHe 3aKOHUT JpxaTten Ha cTeapTa.”®

OcTBapyBaheTO, NakK, Ha 3alTnTara Ha BflafeHMeTo e npeasnaeHa Bo YyneH 183

04 NCTUOT 3aKOH, Kage CTON geka:

v M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT U APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpakTuKa, CTp.
412.
8 M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpakTuKa, cTp.
412.
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,[1paBOTO Ha 3awWTUTa Ha BNnafeHMeTo ce ocTBapyeBa BO pok of 30 ageHa of
[EHOT Ha CO3HaHMETO 3a CMeKaBaH-eTO UM OA3eMaHeTO 1 3a CTOPUTENOT, a HajaouHa
BO POK 0, €iHa rognHa oA HacTaHaTOTO CMeKaBahe U oa3emMare”.

,[1paBOTO Ha 3alTnTa Ha BNajeHneTo ce ocTBapyBa BO nocebHa nocrarnka npes
cyq (noctanka 3apagn cMeKkaBarbe UK o3eMane Ha BriafeHne) nam co caMmornomoLl.

BnageHuneTo, Koe Ha BnageTenor My 6usio o43eMeHo, He npecTaHasio HATY 610
NnpeknHaTo, ako BNafdeTesnoT, CyXejKn ce co CBOETO NpaBo Ha 3alTnTa Ha B/1ialeHUeTo
NMOBTOPHO ro BOCMOCTABW/ UIN N3HYAWU HETOBO BOCMOCTaByBaHe.

Cnopef, ctaBoT 1 Ha OBOj 4/ieH, NPaBOTO Ha 3awWTuTa Ha BNafeHWeTo ce
ocTBapyBa BO KpaTKM MNPEeKy3VBHM POKOBM CO 4Mj NPOTEK KOHKpeTHa Bnagertesicka
3alWTnTa He MOXe fa ce ocTBapysa, buaejknm no NPOTeKOT Ha OBOj POK MpPaBoOTO ce
racHe.

3aKkoHOT npeaBuayBa [Ba BakBW MPEKNY3MBHM pPoKa, OAHOCHO penaTtuBeH
Cy6jeKTMBEH MPEKYy3MBEH POK KOj He MOXe ga éuge nogonr og 30 geHa of AEHOT Ha
[O3HaBakeTo 3a BO3HEMUPYBaweTO W CTOPUTESIOT UK ancosyteH 06jeKTUBeEH
Npekny3nBeH POK KOj He MOXe ga ouge nofosr of efHa rogvHa of HacTaHaTtoTo
CMeKaBake WM ofsemane, 6e3 orneg Ha BpeMeTO Ha CyOjeKTMBHOTO CO3HaHWe 3a
CMeKaBaHheTo WM of3eMareTo Ha BafjeHMeTo U CTOPUTEesIoT, CO 4K NpPOoTekK
npeaMeTHUOT Crop 3a CMeKkaBake UM o3eMarbe Ha BlajeHne He MOXe NoBeke Ja ce
NOKpeHe, 6MaejKkn NpaBoTO 3racHasno.

3a fga He 6uaart npevyekopeHn oBMe CTPOro NPekny3vBHM POKOBU Of, CTpaHa Ha
TYXUTEenNoT, NOTPebHO e Aa ce umaar npensug n ogpeaoduTe o napHMyHaTa nocrarka
KoM ce ofHecyBaaT Ha OBME POKOBWM M Ha UTHOCTa Ha nocrarnkata 3a cMeKaBarwe Ha
BNnaZeHve.

lMokpaj noctankata npeg CyAoT 3a OCTBapyBak€ Ha MpPaBOTO Ha 3alTuTa Ha
BNaZleHNeTo, 3aKOHOT ja nNpeasunayBa 1 caMmosalutMTara 3a LUTO NoBeKe Ke cTaHe 360p
nogosy Bo OBOj TPyA,.

BO TOj KOHTEKCT € 1 CTaBOT 3 Ha OBOj Y/IEH BO KOj CTaHyBa 360p 3a ocTBapeHata
camo3alTuTa BO KOja BnageTenioT MOBTOPHO 0 BOCMOCTaBW/1 CBOETO MNpaBO Ha

BnafieHne Koe My 6110 043eMEHO.
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PokoBuTE KOU ce MpeaBuAEHN BO uneHoT 183 ce MatepujasiHO MPEeKy3UBHY
POKOBUW. BakBuUTE MaTepujasiHi NPeky3nBHU POKOBY MMaaT oApeAeHN KapakTepucTuKu
M Toa: NPBO, C& CMeTaaT Kako CO 3aKOH CTPOrY POKOBW, Ma CTPaHKUTE He MOXaT Mo
CBOja BOMja Aa M MeHyBaaT, BTOPO CO HMBHMOT NPOTEK HacTaHyBa npeknysuja, T.e.
3arpo3eHnoT BageTesn ro ryby He camo MpPaBOTO Ha Tyx6a nopaan cmekaBahe Ha
BNafieHne, TykKy My racHe 1 HeroBoTo MpaBo Ha 3allTUTa, TPETO Kaj OBME MPEK/Y3UBHM
POKOBW HE MOCTOM MOBEKE MOXHOCT 3a HMBEH BPEMEHCKM MPEKWH HU 3aCTOj Kako Kaj
POKOBMTE Ha 3aCTapeHOCT M YeTBPTO, CO Offe[ [eKa ce Toa CO 3aKOH NnpeaBuaeHu

CTpormn pokosu, Ha HMB CyaoT BH/MaBa Mo cny>|<6eHa OOJDKHOCT.

14.1. Cyacka 3alutuTa Ha BliageHneTo

Cyfackara 3alTtuTa Ha BnajeHueTo ce AasBa Bp3 OCHOBA Ha:

1) Tyxb6a 3a cmeKaBar€e Ha BlafeHneTo, 1

2) Tyxb6a 3a Bpakahe Ha BfafeHuneTo.

BuTHO Kkaj cyackarta 3awTuta e Toa LWTO Brajeresickara 3awTtuTa ce JaBa Ha
nocnegHoTo pakTMyko BfafleHue Ha CTBapTa, a He ce pacnpasa 3a NpaBOTO Ha
BnageHune. NMoHatamy, CMekaBakwe Ha Toa Noc/efHO MUPHO BnageHwe, nopagw LTo
npegMeT Ha TykbaTta e camo [OoKaxyBare Ha hakTuTe, AoLeKa CEeKOe UCTakHyBarbe
€BEeHTYya/IHO NMpaBo Ha CTBapTa, T.e. [eka CTBapTa He My npunara Ha Apxaresnor, TyKy
Ha TY)XEHWOT Kako TUTynap Ha oApefeHO CTBapHO MpaBO Ha Taa CTBap € WCK/y4yeHo.
Kako akTmBHO nerutumupaH TYXWTesl Ha BnageTesickata Tyxba ce cmeTa Cekoj
Apxaten Ha crtBapTa, 6e3 orneg Ha KBaMTETOT Ha HEeroBoTO BriafeHue, buaejkn Bo
napHuuuTe 3a CMeKaBatbe Ha BnafeHve e WCK/Iy4eHO MpaBHOTO MpeTpecyBarwe Ha
npaBHaTa OCHOBa Ha BNnafeHWeTo UM COBECHOCTa Ha AgpxartesioT. Bo mocrtankarta no
OBMEe TYXOW ce pacnpaBa camo 3a (pakTUTe KoM ce ofHecyBaaT Ha nocregHarta
(hakTmyka coctojba Ha BnafeHneTo, a He 1 Ha HeroeaTa npasHa OCHOBa W/l COBECHOCT
N HECOBECHOCT, HUTY Nak 3a HaZloMeCTyBake Ha npuunHeTa wreTa.

Jlvue oBnacteHo 3a nogHecyBawe Tyxba 3a 3alTUTa Ha BnajeHWeTo e
HernocpeHnoT ApXaTen Ha cTBapTa, a NMUETo NPOTUB Koe e nogHeceHa Tyxbarta 3a
3alTMta Ha B/laJeHVeTO € JIMLETO uYne BafeHue e MaH/IvMBO (a Toa 3Haun geka

BNafleHMeTo Bp3 cTBapTa o npubaBu/io cCO cuna, Mamama unv 3noynotpeba Ha

92



posepbara) 1 Koe BO MOMEHTOT Ha MOAHecyBawe Ha TyxbaTa ja ApXu cTBapTta W
NPOTUB HacnegHWKoT Ha Toa smue (kora ce 6apa Bpakawe Ha BNajeHWeTo), O4HOCHO
NNLETO KOEe Ha [pPYr HauVH ro BO3HEMMPYBA ApXaTesioT Ha cTeapTa.’

TyXEHNOT BO TY)XOMTE 3a CMeKaBahe Ha Ba[eHMeTO MOXe ga ce 6paHu co
CTaBake onpeesieHn NpuroBopu. Taka Toj MOXe Aa CTaBu NPUroBop Ha MaHIMBOCT Ha
BNafeHneTo (geka TyXuUTesnoT ja npubasBui cTBapTa CO cuna, MNOTajHO WAN Co
3noynotpeba Ha pgosepbara), notoa NpPUroBOop 3a HEHaBPEMEHO MOoAHecyBawe Ha
Tyxb6ara 3a 3alTuTa Ha BNnageHneTo, nopaam WTo 3racHasio HEroBOTO NPaBo 3a Cy/cka
3aWTMTa Ha BrageHneto. MefyToa, TYXEHMOT BO CMOPOT 3apaju CMeKaBakwe Ha
BNafieHne He MOXe [a cTaBa NpuroBop Aeka cTBapTa e Herosa 30LUTO TakBW MPUroBopu
ce cTaBaaT BO MocTanka no NeTUTOPHM TyX6M, HO He M BO MocTanka Mo NOCecOpHW
TY)XOUN-BN1aeTesICKnN TYy)KOW.

Kako TyxeH BO OBMe CNOpPOBM MOXE Aa Ce jaBM M 3aKOHCKMOT 3acTanHuk Ha
TY)XEHUOT WM MOJIHOMOLUHMKOT Ha (PU3NYKOTO M MPaBHOTO /imue, bugejkn n tne nuua
MOXaT He caMO Ja CTekHyBaaT, TyKy U Aa cMeTaaT BO BflafjleHMeTo Ha cTBapTa.

OpanykaTta BO CMOPOT Nopagy cMeKkaBahwe Ha BNafeHWEeTo e NpMBPEMEHA M Taa
Mopa ga ce nossiedye CO Ofslyka Ha CyAOT CO KOja TOj oAslydyns1 3a NpaBOTO Ha Taa
cTBap. Toj pakT fgeka BO CNopoT nopajn cMekaBare Ha BnajeHue ce pacrnpasa caMmo
3a nocTojHaTa (pakTuyka nonoxoba, a He 3a NpaBOTO, AOBeAyBa A0 Toa nocrankara ga
6uae cymapHa, MOLWHe egHOCTaBHa 1 6p3a.

N Ha KkpajoT, BO CNOpPOT 3a CMeKaBawe Ha BnafeHve cyaoT MOxe [a Hapeau
NPUBPEMEHN MEpPKN [OKOJIKY NMOCTOM OMacHOCT Hekoja Of CTpaHkMTe BO TOj cnop Aa
6uge M3NoXeHa Ha NPUYMHYBake Ha HEeHaAoOMeCcTMBa LWTeTa WM NPOTUBMPABHO

owiTetyBame Ha CTBapTa.

14.2. 3awTnTa Ha NOCpeaHO BNnageHmne
Tyx6a 3a 3awTuTa Ha BNajeHVeTo, NoKpaj HenocpeaHUoT apxartes, Moxe aa

noAHece ¥ NoOCpeaHNOT Aapxartesn. TakBa Tyx6a MOXe [Aa nogHece MNOCPefHUOT

9 M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpakTuKa, cTp.
416.
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ApxaTten Ha cTBapta, HO caMO Torawl Kora HenocpefHWOT Ap)aTes Ha cTBapTta ro
3ary6un BnageHneTo cnpoTUBHO Ha cBojaTa Bonja.>

rocpegHNoT Agpxartes MoXxe NPOoTMB HENOCPeAHUOT ApXaTen Aa nogHece Tyxoba
3apagav CmeKaBake Ha BnafjeHve (Ha npumep, 3akynogaseuoT NPOTUB 3akynewor),
Kako 1 0b6paTHO, HeMmocpenHNOT ApxaTtes NpoTUB NOCPeAHNOT ApXxaTes Ha cTBapTta (Ha
npymep, 3akynewoT NpoTMB 3akynogaseuoT). Bo npBMOT criyyaj, 3akyneLoT, 3a Bpeme
Ha Tpaere Ha 3aKkynoT, BpLUM TakBWu [ejCTBMja 3a KOW No JOroBOPOT He 6w/l oBnacTeH
Aa TV YMHW, UM NO UCTEKOT Ha AOroBOPOT 3a 3aKyn He caka 3akyneHarta CTeBap Aa ja
BpaTn Ha 3akynojasadyoT, na nopagm Toa BpLUN BO3HEMMpPYBare, O4HOCHO OA3emMaHe
Ha B/1IafieHNeTo Ha 3akynogasa4voT. Bo BTOpPMOT cnyyaj, Ha npumep 3akynogasayvyoT CO
onpeneneHn pakTUykn aejcTevja My npeyn Ha 3akyneuoT BO CMMUC/la Ha [0roBOpoT
3aKyneHarta cTBap Aa ja ynotpebysa u ga rim npuéupa naogosuTte of Hea, Uau cTBapTta
My ja oA3en 3a BpemeTpaere Ha 3akyrnoT, CO WTO ro BO3HEMWPWS, OLHOCHO MYy O
0/13e/1, HENOCPEeLHOTO BlaeHNe Ha 3aKyrneLoT.

Bo BakBuUTe cnopoBuM 3a 3aliTUTa Ha MOCPefHOTO BfafeHne Moxat na ce
NcTakHyBaaT NPUroBopu 3a 3allTuTa Ha BNnaJeHUeTo BP3 OCHOBAa Ha [A0roBop 3a 3akyn.
Taka, 3aKyneLoT Ke UCTakHe NpuUroBop Aeka pakTnykara B/1acT Ha cTBapTa ja BpLUX Bp3
OCHOBA Ha [JOrOBOP 3a 3aKyM, a 3akynoJaBayoT BP3 CBOe NpaBO Ha COMCcTBEHOCT. ™!

AKO HernocpegHuOT ApxaTen Ha cTBapTa, Beke ce obpaTun [o CydoT 3apaau
3alTMTa Ha CBOETO NpaBo Ha BnajeHue, nocpegHUoT agpxaTtesli Hema npaso Co Tyxba
Aa 6apa nocpefHo 3a fa ce 3alTUTX HEroBOTO B1afieHMe Kako NocpeeH apxartern.

3awTntata Ha NocpefHOTO BajeHue e npeasngeHa Bo yneH 185 og 3CACH,
Kaje CTou feka:

.3alTnta Ha BnageHneTo Moxe pga 6apa W nocpegHUOT BnageTesi, Kora
HenocpeaHNoT BflajeTen Hema fa npeseme npasHa 3awTuTa Ha BnageHueTo.

MocpeaHunoT BNajeTes1 He e oBnacTeH Aa noctasn 6aparwe 3apaju 3awTmta Ha

CBOETO MOCPeAHO BrafieHne off CMeKaBateTO LITO [0 HanpaBwu/i HenocpeaHuoT

>0 M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBaPHWU NpaBa CoO KOMEHTap M CyACKa NpaKTUKa, CTp.
419.
> M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpakTuKa, cTp.
419.
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BnageTesn, ako 3a of4/1ydyBaHeTo Nno Toa baparwe 6u 6110 HeONxXo4HO Aa ce pacnpasa
3a HMBHWNOT NpaBeH 0AHOC”.

Cnopeg yneH 372 n 373 oA ABCTPUCKMOT rpafaHCK/M 3akoHMK, nocsaba npasBHa
OCHOBa MMallle cTpaHkaTa Koja He MOXe [a [OoKaxe H/KakBa rnpasBHa OCHOBa Ha CBOETO
BNnaZeHve, Unn NpegMeToT ro Bnajee Ha HEBUCTUHUT WIW HE3aKOHUT HauuH, Un He
MOXe [a MNoKae HUKaKoB npaBeH MPeTxXo4HWK, OAHOCHO MOKaXyBa COMHUTESNEH

NPeTXoaHuK.

14.3. Cyacka 3alwiTuTa Ha coB/iaeHNeTo

Cnopen uneH 186 op 3CACIT e perynupaHa cyAackata 3altuta  Ha
COB/lafeHNETO, Kaje CTou aeka:

,CEKOj coBnagertenl e oBnacteH fa ro WTUTU COBMAafeHVeTO npepn cyn oA
HeOoB/IaCTEHO CMeKaBarbe UM of3eMane Ha TPeTo Nuue, a o Apyrute cosnageTesnu
camMO ako MOTMOJIHO TO UCKNyyYune of LOTOoralwHOTO CcoBnafeHue wuav GUTHO My ro
orpaHuyuie AOTOralwHNOT HAUYNH Ha M3BpLUYBaHe Ha (pakTuykara BnacT.

CoBnagetenot He e oB/flacTeH Ada nogHece OGapare 3a 3aliTUTa Ha CBOETO
coB/flafieHVe 0ff CMeKaBaheTo WM Oof3emMareTO LWTO [0 Hanpaswil HEerosumot
coBsiageTer, ako 6 6uno HyXXHO BO OZ/1y4yBareTO Mo Toa bapane [a ce pacnpasa 3a
HMBHWNOT NpaBeH ogHOC”.

dakTuykaTa BNacT Ha ejHa CTBap Moxe aa buae nogeneHa nomery noseke nvua
Ha ABa HaumHa. Criopef NPBMOT, KOra BPLUEHETO Ha pakTuykata BnacTt e nofesieHo
Taka LUTO Cekoj coBnageTen pa nocepysa Mo nNpupoga efeH onpenesieH nen opg
3aeHun4YKarTa cTBap nopagu WTO Baka peasiHNOT AeN1 Of 3aefHuykara cTBap ce cmeTa
KaKko caMOCTOjHa Le/iMHa 1M CeKoj oA, NOCTOjHUTE COCOMNCTBEHMUN pakTuykata BnacT ja
BPLUM CaMOCTOJHO Ha CBOjOT peasieH Aesl. Bo BakoB cnyyaj, BakBUTE peasiHO NMOCTOEUKN
COCOMNCTBEHVYKN [e/I0BWN yKaxyBaaT [eka camo, CrpemMa Haasop, cnpema TpeTu svua
ce rnojaByBa kako uenuHa. Cnopef BTOPUOT HauuH, Kora paktuykarta BnacT Ha efHa
dm3nykn HenogesnieHa cTBap e nogesnieHa nomery noBeke nuua Bo ngeasnHu Aenosu (Ha
npumep, 1/3, 2/3 wan 1/5), a [OKOMKY [E/10BUTE He Ce U3PEYHO onpepesieHn, ce
npeTnocTaByBa [eka MOCTOM COBMafeHne BO efHakBu fnenosBu. OBAe He noctojar

peanHu AenoBu nopaau WTO oAfesnieH CoBMageTen HeMa UCKIyymBa pakTuuka BnacT
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Ha Hekoj maTepujasieH fen of 3aefHuykarta cTBap, TyKy CUTe MOCTOjHM coBNajeTtesiv
BpLaT pakTMyka BNacT Ha cuTe [efI0BM Ha 3aefHuykaTa CTBap, a nputoa mopaaTt ga
ce npugpxysaart KOH OBMe [Be npasusa: a) NOCTOJHOTO BNaZleHNe Ha CeKoj CoBajeTer
[a ce ogHecyBa Ha Llenara 3aefHun4yka cteap, 1 6) BO BpPLUEHETO Ha BakBaTa (pakTmnyka
BNacT Ha 3aefHuykata CTBap, CnpemMa MnoCTOjHUTEe wuaeanHu [efl0BU CEKOoj of,
coBnagetennTe e AO/HKEH Aa ce BO34PXKyBa 0f OHWe [ejcTBuja Co Kov 61 ro nonpeymn
NN OHEBO3MOXW/T BPLLEHETO Ha (pakTuykaTa BNacT Ha ocTaHaTUTE CoapXaTesiu.

OBoe MoOxeme pfa pasnukyBsamMe [Be OfBOEHW npasBuia 3a 3awTuta Ha
CcOoBNafeHneTo:

1) 3awTuta Ha coBnajeHMeTo BO OAHOC Ha TPeTu /imua, Koja € BO NOTMNOJSIHOCT
n3efHayeHa Kako [a e BO npallarbe 3alTuTa Ha cekoe Apyro BnajeHue, a He
coBnageHve. Cekoj coBnageTes MMa npaso Ha Tyxb6a nopajn cmekaBare Ha
coBnageHve, O4HOCHO 0A3eMane Ha COBafeHneTo, n

2) 3awTuTaTa Ha (pakTnykata cocTojba, BHaTtpe BO MefycebHUTe OAHOCK Ha
coBnagetenuTte, 6UN0O efeH of coapxarenuTe Ha BNageHWeTo Ha ApyrvoT ga
My [0 oOf3emMe cOBNajeHveTo M pAa ro usbpka 0 coconcTBeHn4ykara
3aegHuUa, 6mno camMo ga ro BO3HEMMpYBa BO HEroBOTO COB/afeHue
OHEBO3MOXYBajKn MUPHO 1 (pakTUYKO COB/aZeHne Ha NnocTojHarTa cTeap.

Cnopep, cTBaBOT 2 Ha UCTUOT Y/ieH, CoApXaTenoT MoXe fa nogHece Tyxba 3a

BO3HEMUPYBake, ako € MOTMOJIHO UCK/y4YeH Of coBfafeHneto. Bo crnpoTusBHO, 6K
HaB/ieroa BO NpaBHO Mnpallare 3a yTBpAyBake Ha 06eMOT U rpaHnLMTe Ha KOPUCTEHE
Ha cTBapTa Of CTpaHa Ha cogpxaTenute, a Toa e NpaBHO Nnpallake LWTO MOXe Aa ce

pacnpasa co gpyra Tyxo6a.

14.4. 3awTnTa Ha BflaeHNEeTo Ha HacnegHuumTe

BnageHneTo Ha oCcTaBUTENOT MPEMUHYBa Ha Hac/efHUUUTe BO MOMEHTOT Ha
CMpTTa Ha 0CTaBUTEsOT, 6e3 orfief Kora Hac/1eJHUKOT ja CTekHasn dpakTuykaTa B/1acT Ha
HacnefeHaTta cTeap.”” MponycT BO CTapuoT 3aKOH 3@ OCHOBHUTE COMCTBEHOCHO-

npaBHM OAHOCK, Gelle LWTO BO 4/ieHOT 75 He 6elle npeaBuaeHa 3awTutata Ha

> M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpakTuKa, cTp.
424.
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B/lafleHNeTo Ha HacnegHuuMTe, a 0Ba M3pPeyHOo ce 4YnHu co uneH 187 o 3CACII. Bo
ctaB 1 ce HaBefyBa [feka MNpaBO Ha 3awWwTuTa YyXuBa HacnegHUKOT, OLHOCHO
coHacrnefHUUMTe, ako ce noseke HacnegHvuun. Taa 3alWwlTUTa HacegHULNTE ja yxuBaaT
O0/1 MOMEHTOT Ha CMpTTa Ha OCTaBUTE/NOT, NMojA YC/0B Aa ce npumart 3a HacnegHuuun.
BpemeTo oA cMpTTa Ha OCTaBMTE/IOT A0 (PaKTMUYKOTO NpefaBare Ha HacnegeHata
CTBap Ha Hac/eHVKOT Ce BuKa T.H. ,CnupuTyann3snpaH” Buj Ha BraZeHune, 30WTo 1 6e3
(hakTuuka BNacT Ha HacnefHWKOT, HacTaHyBa (pakTuyka Bnact 6e3 Herosa BOJlja BO
MOMEHTOT Ha CMpTTa Ha ocTaBuTenoT n 6e3 ornef Kora HacnefHuKoT ja NpUMun
(hakTMukarta B/acT Ha cTBapTa, O4HOCHO B/laZleHMETO.

Bo cTaBOoT 2 0f, 0OBOj 4/leH Ce ypefeHW MOofa/IMTeTUTe Kora CO OOjeKTOT Ha
HacneaHWKOBOTO BflajeHue ynpasyBa U3BPLUNTEN Ha TeCTaMEHTOT UKW ynpaBuUTeN Ha
OoCTaBMHaTa. Kora nocTou ynpasuTesi Ha OCTaBnHa, O4HOCHO N3BPLUNTE/ HA TECTAMEHT,
Ke ro npumMeHyBamMe 3aKOHOT 3a Hac/iefyBame.

AKO 3a paboTaTa Ha U3BPLUINTENOT Ha TECTaMEHT, O4HOCHO Ha yrnpaBUTENOT Ha
OoCTaBMHaTa, HacnegHuuMTe nmaat 3abenewkn 3a He[obpo pakyBarwe CO OCTaBMHaTa
Ha ocTaBMTEeNoT, MoXart fa nobapaaT Bpakare Ha 043eMeHOTO B/laZleHne 1 Toa npaso
HacnegHUUMTE UCKIYYMBO MO MMaaT caMO cnpema WU3BpLUNTESIOT Ha TECTAMEHTOT WUan

ynpaBUTeNoT Ha ocTaBuHaTa.”

14.5. YTBpAyBak€ Ha NpaBo Ha BageHune

YTBpAyBarEeTO Ha NpaBOTO Ha BflaZleHne e npensuaeHo co ogpenbara of vneH
188 og 3CACIT1, kage jacHO cTon geka:

,[1paBOTO Ha BflafileHne MOXe [a ce yTBpAyBa U ocTBapyBa npef cyd, Win apyr
Ha/l/1eXXeH opraH, He3aBMCHO O/ TPaeweTo 1 pe3ynTaroT Of nocrankara 3a 3awTura Ha
BNaZleHneTo nopagmn cmekaBame”.

Co ogpepnbarta Ha 0OBOj U/lEH Ce yKaxyBa Ha KapakTepucTukutTe Ha Tyxbute 3a
CMeKaBake Ha BfafieHve geka Tve geUHUTMBHO He 1o pellaBaaT npallakbeto Ha
COMCTBEHOCTa, bmaejkn cnopoBuTe 3a CMeKaBare Ha COMNCTBEHOCTa ce BodaTt Nno eAHa

CKpaTeHa 1N UTHa nocTtarka n ce 3aBpulyBaatr CO pelleHne Co Koe CyaoT AaBa 3aluThuTa

>3 M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpakTuKa, cTp.
424.
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Ha CTOPEHOTO BO3HEMMpYBakwe, OQHOCHO OA3EeMahe Ha CTBapTa, MMajku ja BO BUA
camMo nocnegHaTa (pakTuMyka COCTOj6a Ha BAafeHWe M HacTaHaTOTO CMeKaBahe
3alTUTYBAjKM ja Ha TOj HAYMH MocToeYKaTa BnacT Ha cTBapTa caMO NPUBPEMEHO, a He
AeHUTMBHO. AKO COMNCTBEHWKOT CMeTa fJeka MOTOEeYKOTO MNpaBO Ha BrajeHue e
noBpeAeHo, MMa MOXHOCT ga 6Gapa cyacka 3awTuta Bp3 OCHOBA Ha MNpaBOTO Ha
BNageHne, He3aBMUCHO of Ty)xb6aTa 3a cMekaBare Ha BNafeHue, Kako LTO € U3PEeYvyHo
HaBeLeHO BO 0BOj YJIEH.

Oppepnbata Ha 0BOj 4Y/eH ,MOXe fa ce 6apa CyAcka 3awTuTa Ha BfafeHueTo
npen cya” ce MUC/M Ha MOXHOCTa Ha NOKPeHyBare€ Ha T.H. HenpaBu COMCTBEHMYKM
TYXO1, KOV 3a NpaBHa OCHOBA M MMaaTt NojakoTo MpaBO Ha BNafeHue Ha TYXUTenoT,
nopagum WTO ce TpeTupa Kako npaBHO Mpe3ymmpaH COMCTBEHWK Ha cropHaTta cTeap,
Kako LWTOo e actio Publiciana co koja ce 6apa Bpakare Ha o3emMeHaTta cTBap no ocHoBa
Ha MOCTOewEe KBaM(PMKYBaHO BNafeHWe Ha cTpaHata Ha TYXWUTeNoT BO OAHOC Ha
TY)KEHNOT 4yMe BnafeHne e nocnabo, WM Nak Co HeraTopHata Tyxb6a CO koja Ha
TY)XEHNOT My ce 3abpaHyBa MoHaTaMOLLUHO BO3HEMUPYBake Ha cTBapTa CTOPEHO CO
npunojyBarwe Ha HeKoe NnpaBo Ha Taa cTBap, 6uaejkm BO OBUE CMOPOBM He Mopa fa ce
[OKaxXyBa NpPaBOTO Ha COMCTBEHOCT, TyKy camO MpaBOTO Ha Mojako BflafleHuMe Ha
TYXUTENOT.

BakBata Tyx6a no OAHOC Ha yTBpAyBakwe U OCTBapyBake Ha NpaBOTO Ha
BNafeHne MOxe fa ce nofHecyBa npeg M 3a BPeEMe Ha Tpaekwe Ha nocrankara 3a
CMeKaBahe Ha BnageHue, na AOKOJKY CO OBaa TyXba ce ycBou 6apareTo, Toraiwl BO
Tyxbarta 3a CMeKkaBat€ Ha BNafeHne YCMnewHO Ke MOXe Aa ce WCTakHe [eka BO
neTuTopHaTa nocTanka no OCHOBa Ha Mojako MpaBo Ha BrlafeHue BeKe ycnean BO
HeroBa KOpPUCT fa ce foHece npecyja Ha HeroBoTo O43eMeHO0 B/iafieHne, O4HOCHO 3a
3abpaHa Ha HaTamMOLLUHO CMeKaBahe Ha BNaJeHNeTo Ha Taa cTBap.

OBaa Tyx6a MOXe fa ce nogHece BO Cekoe BpeMe, 6e3 orfief, Ha poKoBUTE 0f,
yneH 183 og 3CACI, 6uaejkn npaBOTO Ha NoAHecyBawe Ha TyX6u He 3acTapysa.
Taka, BO NapHuUaTa 3a CMeKaBare Ha BlafeHue, OHOj KOj ja u3rybus, Moxe 1 no Taa
oANyKa Aa ja noBTOpWM €O Tyxba 3a nojako NpaBO Ha BNageHue, WTO CMeTa Aeka my

npunara no oHOC Ha cTBapTa.

98



14.6. [Jo3BosieHa camMonomMmowl 3a HeOoBJIaCTEHO BO3HeEMUpyBawe MU

oA3emMare Ha BnajeHneTo

OBAe 3akoHOT npegBuayBa CamMONOMOLL Kako WCKAyyuTesiHa, A03BosieHa WU
yCNOBEHA MOXHOCT Ha camo3allTuTa Ha MOCTOjHOTO BflafeHue no nart Ha COrMCTBEHU
cunn 1 cpeacTtsa, 6e3 yyeCTBO Ha OpraHuTe Ha Ap)xaBHaTa Bnact.> Camonomoluta
Kako npaBeH MHCTPYMEHT Ha camo3allTuTa Ha BnafeHueTo, MOXe fa ce ynoTpebysa,
OHOCHO e fonyuwTeHa, ako ce UCMoSIHETU OBME MPETNOCTaBKN:

A) OnacHocTa ga e HenocpegHa, T.e. BDEMEHCKM HenocpeaHo Aa 3arnoyHana u
[a Tpae, ako e BO Mnpallake BO3HeEMMpPYBake, a BO C/ly4aj Ha of3eMane Ha BnajeHune
fa ce paboTu 3a Of3eMEHO BfajeHue Wi fofeka ce ywTe Tpae, Ce HacTojyBa
HenocpeaHo ga ce BpaTu;

B) CamonomowTta ga € HyXxHa, T.e. Aa € HeOonxogHO NoTpebHa nopaan
npeTcTtojHaTa 67MCKa OMacHOCT M OTCYTHOCTA M HejocTanHoCTa Ha nomMollTa of
OpXXaBHUTE opraHy n NpeTcTou HaHecyBake Ha HeHaJoMecCT/iMBa WwTeTa.

B) HauMHOT Ha Hej3MHOTO BplUeHe fa oAroBapa Ha NPUINKNTE BO KOM NOCTOW
ONacHOCT, T.e. Ha noTpebarta KOHKPETHMOT HAuMH Ha BpLUEHE Ha CaMoMnomoLl ce
yKaxyBa Kako cpasmepHO coofBeTeH BO OAHOC Ha HAYMHOT M MHTEH3UTETOT Ha
HeoBMaCTEHO Mnpe3emMeHaTa OMNacHOCT 3a CMeKaBake, OJHOCHO oOf3emMare Ha
npegmeTtoT. Janu HayMHOT Ha BpLIEHETO Ha CcamMOMnoMoLl BWCTUHCKM oArosBapa Ha
NPUIMKUTE BO KOW MOCTOE/Ia ONAacHOCT e (haKTMUKO npallake Koe cyaoT Ke ro pewasa
O/ C/ly4yaj A0 cnyyaj cnopen KOHKPETHO NOCTOEUKNTE OKOSTHOCTW.

[MpaBoTO Ha camMonomMoLl Mopa Aa ce BpLX MOLUHEe PecTPUKTUBHO U Taka LTO
npu ocTBapyBakwe Ha HanagoT BpP3 B/afeHWEeTO Aa Ce HacTojyBa Aa He ce owTeTar
CTBapuUTE Ha HanarayoT, HUTY NaK Aa My Ce HaHecaTt TefieCHU nospean. Toa HUKorall
He cMee fJa Cce BpLIKM NOBeKe Of OHa LUTO € HYXHO fa ce OTCTpaHuM HenocpegHata
ONacHOCT Of, HanafoT BpP3 BfaJeHUeTo, 30ITO BO CMPOTMBEH C/lyvyaj camonomMoLluTta
CTaHyBa CMOpPOTMBHA. 3HauuM, HanagoT Ha BaAeHMEeTo ce 6paHn CO [A03BOJIEHU

cpeacTsa.

> M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBAaPHWU NpaBa CoO KOMEHTap M CyACKa NpaKTUKa, CTp.
428.
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3aKoHOT He coAapXu oapenbw 3a BMOOBUTE Ha CaMONOMOLL, HO MOXe Ja ce
npeTnocTaBn fJeka TOj ja Mo3HaBa Kako pgedpaH3vBHaTa, Taka M odhaH3uBHaTa
camonomoll. MNMpeaTa ce cocTon Of NpaBo Ha camoojbpaHa Ha CBOETO BnafeHue of
He[03BOJIEHA NOBpea, a BToparta 0/ NpaBo Ha Bpakake Ha of3emeHarta cTeap.

MpaBOTO Ha camoMnoMoll € JiofTMYyHa nocneuua Ha Mpu3HaBareTo Ha
(hakTMukata BfiacT BpP3 CTBapTa U ONpefenieHNOT eKOHOMCKM WHTepec Ha Apxarenot
HeroBoTo BafeHve pa 6uge 6paHeTo. MepkuTe WTO ApxaTesnoT M ms3bpan 3a
ofbpaHa Ha CBOETO B/ajeHne of NpoTUBMPaABHUOT Hanaz Ha TpeTo nuge, mopa ga ce
ABVXaT BO pamMKnTe Ha ofbpaHara, a Toa 3HauM eka Mopa Aa ce npuvMeHyBaaTt MepKu
LITO Ce onpaBaHu Co Or/e[, Ha OKOSIHOCTUTE Ha AafeHnoT cnyyaj.”

Nako 3akOHOT HeMa M3peyHn oapenbmn BO Taa cMuca, NPaBoOTO HA CaMOMOMOLL
Nno MCK/Y4YOK Mopa fa COoApXW W OBflacTyBawe 3a BOCMNOCTaByBake€ Ha MnopaHellHa
coCTOj6a Ha BnaZleHMeTo, a Toa 3Hayu Ha Apxartesiot ga My 6uae npusHaeHo nNpasoTo
Ja cu ja Bpatu CcTBapTa Kora Taa My € Of3eMeHa W npuToa Aa He TN Mpeyekopu
npetnocTtaBknutTe WTO Tpeba Aa 6GuaaT MCMNOMHETM 3a BpPLIEHETO Ha NpaBoOTO Ha
camMornomoLl cogpxaHu BO OBOj 4neH. [puToa NpaBOTO Ha Bpakake Ha cTBapTta
oA3eMeHa of BnajeHue Tpeba fAa ce BpWM BefHall, ako oj3emMeHarta CTBap e
noABwXxHa, a Kaj HernoABwxHaTa CTBap, BefHall NO Hej3MHOTO OA3eMarbe ApXaTenot
Tpeba ga rm npesemMe MNOTPeEOHUTE YeKopu HU3 camMornoMow fa cu ja Bpatu Taa
HeaBVKHOCT.

MpaBo Ha camonomMoLW MMa HernocpegHWOT BiaZeTes1, CONCTBEHWK Ha cTBapTa.
OBa npaBo My Cce npu3HaBa 1 Ha OHOj HenocpeeH BnaZeTes Ha NoC/eAHOTO BrajeHve
KOMy cTBapTa My e npegazeHa no Hekoja npasHa paboTa BO HemnocpefHo BriafeHue.
HanpoTtnB nocnegHnoT BageTesl Hema npaBo Ha caMonomoLl, 6uaejkmn Toj hakTnukaTa
B/M1IACT Ha CTBapTa ja BpLKX npeky Apyro nuue. CoapxartesioT K Toa CeKoj cogpxaTen,
nMa npaso Ha caMONOMOLL Ha CeKoj cofpxXares Bo NosiH 06em caMo BO OZHOC Ha TPeTo
niue. MefyTtoa, NpaBoOTO Ha CaMOMOMOLL Ha CeKoj ApXaTten BO OAHOC Ha gpyrute
cofpxartenun nocTom camo BO C/lyyaj Ha of3eMare Ha BfaZleHMeTo, HO He 1 BO Crlyyaj

Ha BO3HEMUPYBak€ Ha B1ageHNETO.

> M-p Fenescku C.,(2002), 3aKOH 3a CONCTBEHOCT M APYrM CTBAapPHM NpaBa CO KOMEHTap U CyAcKa NpaKTUKa, cTp.
428-429.
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14.7. NpecTaHOK Ha B1iageHNEeTo

lMpaBnnarta 3a MpecTaHOK Ha BajeHUeTo Ha CTBapu, T.e. ApxaTtenoT Aa
npecrtaHe Aa ja Bpwu dpaktnykara BfacT Ha cTeapute, ce nponuwann o 3CACI Bo
yneH 190-191. Tve Ha4YMHKU Ha NPecTaHOK Ha duakTuykara BflacT Ha cTBapTa, HaBeAeHN
BO usieH 190 ce: 1) Kora cTBapTa nponagHasna; 2) Kora cteapTa ce uarybuna; 3) kora e
ounrnegHo Aeka Hema pga 6uge BpaTeHa; 4) kora BfageTesnioT co CBOja Bofja ja
HanywTua, U 5) Kora crBapTa He My e OA3eMeHa, a TOj He OCTBapw/a 3alTuTa Ha
BNnafeHneTo.

[ocnepeH Ha mofepHaTa 06jeKTMBHa KOHUenuuja Ha BnageHmeTo, Mno Koja
BNnaZleHne Ha cTBapTa MMa cekoe Nuue Koe HenocpeaHo WaW MnocpefHOo ja BpLin
(pakTnykata BfIACT Ha CcTBapTa, HOBMOT 3aKOH BO MOrfnef Ha MpPecTaHOKOT Ha
BNaZleHMeTo Ha cTBapTa M HaBefyBa CUTE HAuMHW Ha MNPECTaHOK Ha BpLUEeHe Ha
(hakTmukarta B/1acT Ha cTBapuTe.

3a BnaeHneTo ga ce n3rybu co NPecTaHOK Ha BpLUEHE Ha dpakTuykaTa Bnact
Ha efeH of HauvHuTe, npeaBuaeHn Bo 4YnieHoT 190, NnoTpebHo e hpakTuukata Bnact
NnpeTxoAHO Aa MnocToena Ha CcTpaHata Ha ApXaTesioT BO BWUA Ha HeroBa BPEMEHCKM
TpajHa MaHupecTaumja Ha HenocpegHO NPOCTOPHO OCTBapyBake Ha pakTuykara BiacTt
Ha nocegyBaHata CTBap, Koja cnpema HaABOp BWUO/MBO ce MaHupecTupana, Kako
TpeTu nmua 06jeKTMBHO 61 ce 3ano3Hasie CO KOHKPETHO MOCTOEYKMOT (PaKTUUKM OAHOC
Ha ApXxarenoT, cnpemMa nocegyBsaHarta cTeap.

[pxaTtenoT BnageHMeTo MOXe fa ro 3aryou no csoja BOMja M CNPOTUBHO Ha
cBojaTa Bonja. o cBoja Bo/ja cTBapTa ApXaTenoT Ke ja 3arybu kora gpxatenot
€[IHOCTaBHO Ke ja oTdp/sn (Ha npumep Ke ro dop/siv BECHUKOT BO Kopna 3a oTnagoum),
n3pasyBajkM ja Ha TOj HAYMH BojnaTa fAeka cTBapTa NnoHaTaMy He caka fda ja ApXw.
MefyToa, Taa BO/ja e ,MpMpoAHa” BOMja N Hea MOXe [a ja uma v fivue co orpaHnyeHa
[enoBHa cnocobHocCT. Mo cBOoja BO/Mja ApXaTenoT Ke npecTtaHe Aa ja Bplum dpakTuukara
BNlaCT Ha cTBapTa M Toraw kKora Bp3 OCHOBa Ha Hekoe npasBHO Aeno (Ha npumep co
[OroBop 3a Kynonpofaxba) cTBapta Ke My ja npefgage Ha gpyro nuue. CnpoTMBHO Ha
BO/ljaTa Ha gpxartenoT, Toj MoXe Aa ja u3ryéu haktnukata BfacTt Bp3 cTBapTa Kora

TPETO MMLEe Ke My ja 0A3eme cTBapTa WM Kora Toj cTBapTa Ke ja u3rybu. bes ornepg Ha
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BONjata Ha gpxartesioT, (pakTnukaTa BfiacT Ha cTBapTta ja ryom kora Taa 006jeKTMBHO
nponagHana.>®

LLITo ce ogHecyBa [0 NpvBpeMeHata CrpeyeHoCT ga ce BpLK dpakTnykara Bnact
Ha CTBapTa, HEj3MHOTO MOCTOEHE WM HENOCTOEHE Ce BpLIM BO 3aBUCHOCT 0Of
KOHKPETHUTE OKOJIHOCTU Ha C/ly4ajoT.

Bo cekoj cnyyaj, ce LeHn fanv npeTxogHo BplleHa gpakTuyka BfacT Ha cTBapTa
e of, NpvBpPeMeH WIu TpaeH kapakTtep. A Nokpaj Toa, oBaa NnpvBpeMeHa CrnpevyeHocCT
Tpeba fa ce cdpat BO Nowmpoka cMmucsia Ha 360poT, a He caMO BO NOTECEH CMUCOI.
[lo TakBa npuBpemMeHa crnpeyvyeHOCT poafa, Ha npumep, BO cfy4yaj Ha 6onect wunu
npvBpeMeHa OTCYTHOCT Ha ApXaTenoT, BO C/lyvyaj Ha MPUBPEMEHO 3aTtypake Ha
KNnyyeBuTe oA aBTOMOOMNOT, 6€3 Hamepa Aa 6uae HanywTeHa 1 hakTmukara BnacTt Bp3
Hero.>’

LTo ce ogHecyBa [0 HenocpefHOTO BNajeHve, Toa ce rybu Toraw Kora
NOCpesHVOT ApXaTtesi ja HanywTua cTBapTa Bp3 Koja MMasl TakBo BrageHue. Toa ce
ryém n Toraw Kora HernocpeaHuoT ApXXaTen co CBoja BOJja, HO CAPOTMBHO Ha Bosijata
Ha NocpeaHVOT Apxartesi, ro HanywTus HenocpeaHoTo BnajeHwe Hag ctBapTa. U Ha
KpajoT, nocpefHOTO BnaZeHue ce rybu 1 Torawl Kora cTBapTa u3nerna Bo BrajeHue Ha

HenocpeaHVoT apXaTtes, CNpoTMBHO Ha HerosaTta BoJlja.

> M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT U APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpaKTUKa, CTp.
431.
> M-p Fenescku C., (2002), 3aKOH 3a CONCTBEHOCT W APYrK CTBAPHM NpaBa CO KOMEHTap U CyACcKa NpakTuKa, cTp.
432.
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15. 3akny4yok

Opf cnpoBegeHaTa aHaM3a Ha cogpXuHata Ha ogpeabute Ha 3akoHOT 3a
COMNCTBEHOCT W1 ApYyri CTBapHWU NMpaBa U Apyrute No3uTUBHU NPONucK Kou 6ea npegmeT
Ha 06paboTka BO OBOj TPyA, MOXE Aa Ce 3ak/yyun Aeka CEKOj MMa NpaBo Ha HEMpPEeYeHo
y)XuBawe BO CBOjaTa COMNCTBEHOCT W HUKO] HEMa Aa 6uge nvweH o cBojaTa
COMNCTBEHOCT, OCBEH KOra e Toa BO jaBEeH MHTEpEeC U Noj yc/ioBU NpeaBuaeHN CO 3aKOH.
Ho, oBge Tpeba ga ce pasrnega npu orpaHuyyBakeTO Ha COMCTBEHOCTa Aann ce
nocTUrHana npaBMyHa paMHOTEXa Mefy 3alTuTaTa Ha NpaBOTO Ha COMNCTBEHOCT U
b6aparata o4 onwT UHTepec. TakBaTa NpaBUYyHa paMHOTEXa HEMa Aa ce NOoCTUrHe Kora
COMCTBEHUKOT Ha COMCTBEHOCTA MoOpa ga noAaHece noefuHedyeH U nperosiem Tosap.
MpaBHaTa CUIypHOCT 6Gapa MOCTOEHE M NOuYMTyBawe Ha A0CTAaTOYHO MPUCTaNHU WU
npeumsHn ogpeabn BO HaLMOHa/IHOTO MpaBO, KOWM M 3a40BOJlyBaaT CYLUTUHCKUTE
6apara Ha KOHUENTOT Ha ,3akoH”. OBa 3HauM npaBM4yHa W COOABETHA nocTanka,
OAHOCHO AeKa MepKuTe 3a Kou cTaHyBa 360p Tpeba ga 6uaart uspedveHn n ga ugat
N3BPLLEHN O CcOOABETHATA BNAaCT U He Tpeba Aa buaat Nnpom3BosHW. IcTo Taka, mopa
Aa Ma 1 npoueaypasiHn 3alTUTHU MEPKM NPOTMB 3/10ynoTpebaTa Ha oB/flacTyBaaTa
0f, CTpaHa Ha ApXxasaTa.

Opf ceTo Hanped HaBefeHO BO OBa MCTpaxyBake, MOXE Aa Ce 3ak/lyyn Ageka
3alWTMTata Ha npaBOTO Ha COMCTBEHOCT M BAaAEHMETO O03HauyBa, CO MpPaBHUOT
nopeaok, 3arapaHTupaHa u ypeaeHa UHTepBeHLMja NPOTMB €BEHTYa/IHATE NOBpeAun Ha
NMOCTOjHUTE COMCTBEHMYKO-MPABHN OAHOCK, KAKO 61 UM Ce OBO3MOXW/O Ha TUTynapute
Ha NPaBOTO Ha COMCTBEHOCT HEMNpeyvyeHO BPLUEHE HA HUBHUTE COMCTBEHMYKO-MPaBHU
oBnactyBaha. CTBapHO-NpaBHaTa 3allTnTa Ha NpaBOTO Ha CONCTBEHOCT Ce NOCTUrHyBa
MPeKy CONCTBEHMYKM TYXXOM, KO Ce pas/IniHM1 BO OAHOC Ha Toa LWTo ce 6apa co camaTa
Tyx6a. HopmaTtMBHOTO ypeayBake Ha CONCTBEHUYKUTE TY)KOM BO NPaABHMOT CUCTEM Ha
Peny6nuvka MakeaoHuja e cogpXaHo BO nNoBeke 3akoHW. OCHOBHUTE ogpeaodm 3a HUB ce
HaofaaT BO 3aKOHOT 3a COMCTBEHOCT M ApYyrM CcTBapHM npaBa. OBge 6ea nogetasiHO
pa3paboTeHn coOncTBeHMYkaTa Tyxkb6a 3a noBpar Ha CcTBapTa, Tyxbata Ha
NPeTnoCcTaBeHNOT COMNCTBEHUK, TyxbaTa nopaan BO3HEMMPYBake Ha COMCTBEHOCTA,
Tyxkb6ara 3a 3alWTvTa Ha COCOMNCTBEHOCTa, OAHOCHO 3aefHuykata COMNCTBEHOCT,

[leknapartopHa Ty)6a 1 nsnadHa Tyx6a.
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3a conctBeHuukaTa Tyx6a 3a MnoBpaT Ha CcTBapTa € MNponulaHo Aeka
COMNCTBEHUKOT MOXe co Tyx6a fAa 6Gapa of ApxatenoT noBpaT Ha WHAMBUAYaSTHO
onpeaeneHa cteap. CONCTBEHMKOT Mopa Aa [AoKaxe Aeka Bp3 cTBapTa uuj noBpar ro
6apa vma npaBo Ha COMCTBEHOCT, Kako M Aeka CTBapTa ce Haofa BO hakTuyka BfacT
Ha TyXeHuoT. MNMoHaTamy, cnopef Tyxb6aTa of MPeTnocTaBeHa COMNCTBEHOCT, /INLETO
koe Npu6aBwuI0 HAMBMAYASTHO OMpejesieHa CTBap BP3 MpaBHA OCHOBA M Ha 3aKOHUT
HauWH, a He 3HAEesiI0 U He MOXEsIo Aa 3Hae [eKa He CTaHasl0 COMCTBEHMK Ha CTBapTa,
“MMa npaBo Aa Gapa Hej3vH noBpaT M 0, COBECHMOT ApXaTen kaj Koro taa cTBap ce
Haofa 6e3 npaBHa OCHOBa WAM Mo nocra6a ocHoBa. Kora [ABe nuua ce cmeTaaT 3a
MPeTnocTaBeHn CONCTBEHULM Ha UCTa CTBap, NOCWU/IHA NpaBHa OCHOBA MMa /IMLLETO Koe
CTBapTa ja CTeKHa/l0 TOBApHO BO OJIHOC Ha J/IMLETO KOe cTBapTa ja CTekHaslo
6ecToBapHO. AKO NPaBHUTE OCHOBM Ha OBMeE /MLA Ce CO MUCTA jauMHa, NPBEHCTBO MMa
MUEeTO Kaj koe ce Haofa cTBapTa. 3awTMTata nak of BO3HEMUpYyBare Ha
COMCTBEHOCTA, CE& OCTBapyBa MNpPeKy HeraTopHaTa COMNCTBEeHMYKa TyX6a, crnopef Koja,
aKo BO OCTBapyBareTO Ha NPaBOTO TPETO /IMLE 0 BO3HEMMPYBA COMCTBEHUKOT W/
NPeTnocTaBeHNOT COMCTBEHMK Ha APyl HauMH, a He CO Of3eMarbe Ha CTBapTa,
COMNCTBEHUKOT, OJHOCHO MPETNOCTaBEHMOT COMCTBEHMK MOXeE CO Tyx6a fJa Gapa ga
npectaHe CO Toa BO3HEMMpyBawe. Kora co BO3HEMUPYBaHETO € MpUYMHeTa LTeTa,
COMCTBEHMKOT MMa NpaBo Aa 6apa HaOMECTOK Ha LUTeTa cnopes, onwTuTe npasuna 3a
Ha[OMeCTOK Ha wWTeTa. Cnopepn oapeabuTe Ko ja perynvpaar Tyxo6arta 3a 3aliTuta Ha
COCOMNCTBEHOCTa, OJHOCHO 3aefdHu4yKaTta COMCTBEHOCT, COCOMCTBEHWUKOT, OAHOCHO
3ae[HMYKMOT COMCTBEHMK, MMa MpaBo Ha Tyxb6a 3a 3aWTuta Ha MpaBoOTO Ha
COMCTBEHOCT Ha LuenuoT npeamMeT. Crnopes oBa COCONCTBEHUKOT, OAHOCHO 3a€HNYKNOT
COMCTBEHMK MMa npaBo, MPOTMB TPeTW Nuua, Aa M nofgHecyBa CUTE BMAOBU Ha
COMCTBEHUYKUN TYXK6BM, KOM Ce COApXKaHWM BO 3aKOHOT 3a COMCTBEHOCT W APYrv CTBapPHW
npasa.

MOXHOCTM 3a MOoAHEcyBatb€ Ha COMCTBEHUYKM TYXOW COApPXaHW Ce U BO
oapeaoduTe oA 3akOHOT 3a MapHUYHATa MocTanka, BO KoM ce HopMupaHu TyxbaTta 3a
yTBpAyBame U Tyx6aTta 3a rMaBHO Mellare. TyX6MTe nak 3a NpoMeHa, OJHOCHO 3a
bpullere Ha ynucuTe Ha npaBaTa Bo KaTacTapoT, crnafaat Bo TyX6uTe CO Kou ce

IUTUTU NPaABOTO Ha COMCTBEHOCT. MHaky, TyX6uTe 3a 3aliTuTa Ha MpaBOTO Ha
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COMNCTBEHOCT r0 HaofaaT CBOETO YNopuLITe BO NPaBOTO Ha COMCTBEHOCT, a Tyoute 3a
3anvwyBare, O4HOCHO 3a 6puLLeHe Ha ogpeeHn ynucu Bo KatactapoT ce HopMupaHu
BO MPONUCKTE CO KOW ce perynmpaar ynmcute Bo jaBHUTE KHUTW.

3awTutata Ha NPaBOTO Ha COMCTBEHOCT Ce BPLUM M BO CTeyajHaTa nocrarka.
[NaBHa KapakTepucTuKa Ha cTedyajHaTta nocrtanka e LTo Taa uma 3a Les KOMEeKTUBHO
HamupyBake Ha [OBEepuTennTe Ha CTeyajHMoT [OJDKHMK, Mpeky fvkeuMauuvja Ha
OO/DKHVUKOBMOT MMOT W pacnpefesiba Ha OCTBapeHUTE CpefcTBa Ha [oBepuTenuTe,
[OKONKY He 6uae cknyyeH nocebeH A0roBop 3a nopamHysawe. /3nayHn gosepurenu,
Nnak ce OHMe Nnua KoM BpP3 OCHOBA Ha HeKoe CTBapHO WM NIMYHO NpaBo MoOXaT Aa
JoKaxaT [eka Hekoj npeAmeT He cnafa BO CTevyajHaTa maca M Tue mmaar npaso Ha
n34BOjyBare Ha npegMeToT cropep npasunara LWTO BaxaT 3a OCTBapyBatbe Ha Tue
npasa HaZBoOp Of CTeyajHaTa nocrtanka. LLTo ce ogHecyBa [0 nocrankara 1 npaBHUTE
CpeacTBa CO KOM Ke ce OCTBapyBa M3/1a4HOTO MNpaBo, MpousneryBa fAeka, LOKOMKY
CTeyajHMOT ynpaBHWK He o npu3Hae Toa npaso, Tpeba fga ce BOAM NapHuua, T.e.
n3na4yHMoT JoBepuTen pga nogHece Tyxb6a. 3HauW, akTMBHO NernTuMupaH Ha
nogHecyBawe Ha TakBa Ty6a 61 611 M3/1a4HNOT JOBEPUTEN KOj UCTakHyBa NpasBo Ha
n34BojyBare, a NacuMBHO NermtTuMmmpad 6m 6mn OO/MKHUKOT KOj € BO CTevaj, 3actanyBaH
0f, CTeYajHNOT yNpaBHUK.

Bo 3akoHOT 3a KpuBMYHa nocTanka npeasuieHa € v 3awTutara Ha npaBoTo Ha
COMNCTBEHOCT BO camMara KpuBMYHa nocTarnka, kaze cTon Aeka UMOTHO-NpaBHO bapane
LUTO HacTaHao0 Nopagy U3BpLUYyBarke Ha KPUBUYHO [0, Ke ce pacnpasu no npeasor
04, OBnacTeHMTe Nuua BO KPMBMYHA MOCTanka, ako co Toa He 6u ce ofosxyeBana
3HauMTeNnHo oBaa nocrtanka. VIMOTHO-NMpaBHO Gapare MOXe f[a ce OofHecyBa Ha
HaQOMECT Ha LTeTa, Ha Bpakake npegMeTu WM Ha MoHMWTYBawe Ha ornpejeseHa
npaBHa paboTa. Bo kpuBMYyHaTa nocrarnka UCTo Taka, cnopef ogpeabuvre WTO Baxar BO
M3BpLUHATa nocTarnka, moxart fa ce onpefenar npMBpeMeHun Mepku 3a obesbenyBarbe
Ha MMOTHO-NPaBHOTO Gapake LTO HacTaHa/o nopagu M3BpLlyBawe Ha KPMBUYHOTO
Aeno. Takey NpPUBPEMEHN MEPKM MOXaT da ce onpegenar u cnpema Tpetn nuiua co
o4peneHo BpemeTpaeHe.

Moxe pfa 3akiyunme fgeka cuTe norope crnoMeHatun Tyx6u npeTcTaByBaat

NeTUTOPHU TYXXOU, BNOEJKN Kaj HUB € HY)XHO [a Ce [OoKake NpaBoTo Ha NOAHOCUTEsIoT
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Ha Tyx6aTta Bp3 CTBapTa LITO € NnpegMeT Ha CnopoT. 3a pas/vka of HUB, HOpMUpPaHu ce
N NOCEeCOpPHUN TYXOM, CO Kom ce Bapa CyAcka 3alTnTa of, BO3HEMUPYBaHETO, OLHOCHO
o43eMakeTo Ha BNajeHMeTo, Kaj koM CyfoT Aasa 3alTuTa crnopej nocnegHarta
cocCTOj6a Ha BNnageHNeTo 1 HacTaHaToTO CMeKaBarbe, He BNyLTajku ce BO UCMUTYBaHe
Ha npaBHaTa OCHOBa Ha BNafeHNeTo U COBECHOCTA Ha ApXaTtesioT.

LLTo ce ogHecyBa Ha cyAckaTa 3awTuTa Ha BnajeHueTo, uctaTta ce gasa Bp3
OCHOBa Ha Tyxb6aTa 3a CMeKaBawe Ha BnajeHneTo u Tykbara 3a Bpakawe Ha
BnageHneTo. OBae Tpeba ga ce noggrieve Aeka kako akTUBHO NIETUTUMUPAH TYXUTen
Ha Bnagetesickata Tyx6a Ce cMeTa Cekoj gpxaTten Ha cTBapTa, 6e3 ornes Ha
KBa/IMTETOT Ha HEroBOoTO BfafeHue, 6uAejKM BO NapHUUUTE 3a CMeKaBawe Ha
B/1aZleHVe e NCK/TyYeHO NPaBHOTO NpeTpecyBake Ha NpaBHaTa OCHOBA Ha BafeHNeTo
M COBECHOCTa Ha apxartenot. Bo mocrtankara no osue Tyx6u ce pacnpasa camo 3a
hakTuTe KoM ce ogHecyBaaT Ha nocnegHarta (pakTmyka cocTojba Ha BlafeHueTo, a He
M Ha HeroBata MpaBHa OCHOBa WM COBECHOCT W HECOBECHOCT, HUTY MakK 3a
HaZloMecTyBake Ha npuunHeTa wwTeTa. J/lue oBacTeHO 3a nogHecyBakbe Tyxba 3a
3awwTnTa Ha BNafeHNeTo e HeNOCPEeHNOT ApXaTes Ha CTBapTa, a /IMLeTo NpoTMB Koe e
nogHeceHa Tyxb6aTa 3a 3alTuTa Ha Bf1aZleHNeTo e /IMLETO Yme BnajeHme e MaHInBo, a
Toa 3HauM fgeka BNajeHWeTo Bp3 cTBapTa ro npubasuio co cuna, MaMama Wam
3noynoTtpeba Ha fosepbaTa 1 Koe BO MOMEHTOT Ha NOAHECYyBahe Ha TyxbaTa ja ApXu
cTBapTa M NPOTMB HACNeAHMKOT Ha Toa nuue, OAHOCHO SIMUETO KOe Ha APYr HauuH ro
BO3HEMUPYBA ApXaTenoT Ha cTBapTa.

BuTHO e ga ce 3aknyun, OAHOCHO HarnoMeHe M Toa feka Tyxkba 3a 3awTuTa Ha
BAAEHNeTO, MOKpaj HenocpesHuoT JApxaTen, MOxe Aa nogHece W NoCpefHunoT
apxaten. Taksa Tyx6a Moxe fJa nofHece NOCPefHUOT ApXaTes Ha cTBapTa, HO caMo
TOrall Kora HernocpeHNoT gpxaten Ha cTBapTa ro 3arybus BraeHnMeTo CNpoTMBHO Ha
cBojaTa Bosfija. [locpefHVOT gpXxaten MOXe NPOTMB HeNnocpegHWoT apxaTten ga
nogHece Tyxb6a 3apajn CMeKaBake Ha BfafieHue, Kako MU obpaTHO, HernocpeaHuoT
ApXXaTtesn NnpoTMB NOCPeAHNOT ApXaTtes Ha cTBapTa.

Bo npaBHaTta perynatvea Bo Penybnuka MakefoHuja, HOpMupaHa e u cyackarta
3aWTMTa Ha coBnageHueTo. MIMeHo, cekoj coBnafeTtesli € OBfacTeH fa ro WTUTKU

COBNAAEHNETO MNpefs HaA/IexXeH cyf Of HeoBMaCTEHO CMeKaBakwe WU ofA3eMare Ha
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TpeTo nuue, a of Apyrute cosfageTenn camMO ako MOTNOMIHO O UCKIyuYune of
[OTOralwHoOTO CcoBMageHne uam OGUTHO My O OrpaHuyuie AOTOralHWOT HauuvH Ha
n3BpllyBawe Ha paktnukata Bnact. CoBnageTesioT He e OB/flacTeH Aa nopHece
H6apare 3a 3alWTuTa Ha CBOeTO COBNajeHne 0f, CMeKaBareTo UIn 0A3eMareTo LWTo o
HanpasW/ HEroBMOT cOB/MafeTen, ako 6m GWUI0 HYXHO BO OAJlydyBaweTo No Toa
b6apare fa ce pacnpasa 3a HUBHMOT npaBeH ofgHoc. OBAe MOXe Aa ce 3aknyyn geka
nocrtojaT ABe OABOEHM MpaBuia 3a 3awTuTa Ha COBMAJEeHMeTOo, U Toa 3awTuTa Ha
COBNaZleHNeTO BO OAHOC Ha TPeTu 1ua, Koja € BO NOTMNOMHOCT n3efHayveHa kako ja e
BO Nnpallare 3aliTuTa Ha cekoe Apyro BnajeHve, a He copnageHve. Cekoj cosnageten
MMa npaBo Ha Tyxba nopaau cMeKkaBare Ha COB/afleHne, OLHOCHO of3emMare Ha
coB/lafleHVEeTO, 1 3aluTuTara Ha pakTnykaTa coctojoa, BHaTpe Bo MefycebHUTe 04HOCH
Ha coBnagetenute, 6UI0 efeH oA coapXaTenute Ha BNafeHNeTo Ha ApYyrmoT Aa my ro
o43eme COBNafeHVeTo 1 a ro u3bpka of coconcTBeHMYkaTa 3aefHuua, 6uno camo ga
ro BO3HEMUpPYBa BO HErOBOTO COBMafeHWe OHEeBO3MOXYBajKM MUPHO U (DaKTUYKO
coBNajZleHve Ha nocrojHaTa cTeap.

Bo Bpcka co 3awTuTata Ha BafeHWeTo Ha HacnegHuuute, Tpeba pa ce
noAssieye Toa [eka BaLeHMEeTO Ha OCTaBMTENOT NPeMuHyBa Ha HacnegHuuuTe BO
MOMEHTOT Ha CMpTTa Ha ocTaBuTenoT, 6e3 ornes kora Hac/nefHUKOT ja CTekHan
thakTnykaTa BNacT Ha HacnefeHarta ctap. Cnopep Toa 1 3awWwTuTara, HacnegHuuuTe ja
yXvBaaT 04 MOMEHTOT Ha CMpTTa Ha OCTaBUTENOT, NOZ YC/I0B fa ce npumart 3a
HacnegHUN.

N Ha camunoT Kpaj, WHTEpecHO e fJa ce HanomeHe M Toa fJeka 3aKOHOT
npegsuayBa CaMONoMOLl Kako WUCKAyuYuTesiHa, [A03BOJSIEHA U YC/I0OBEHA MOXHOCT Ha
camo3aliTMTa Ha NOCTOJHOTO BNafeHue No nart Ha COMNCTBEHM CUIM U cpeAcTsa, 6e3
Yy4eCcTBO Ha opraHuTe Ha ApxaBHaTa BnacT. CamonomMoLllTa Kako npaBeH UHCTPYMEHT
Ha camo3allTuTa Ha BnajeHueTo, Moxe ga ce ynotpebysa, O4HOCHO e JoNyLUTeHa, ako
ce WCMOoMHeTN ycnoBuTe, OOHOCHO onacHocTa Tpeba fa e HenocpegHa, camonomoLuta
[a € HY)XHa M HauYMHOT Ha HEj3NHOTO BpLUEHE Aa OoAroBapa Ha NPUANKUTE BO KO
NOCTOM OnacHoCT. [paBoTO Ha CaMONMoMOLL € JIofMYyHa nocsiefuua Ha Npu3HaBakbeTo
Ha hakTMykaTa BNacT Bp3 cTBapTa 1 onpefesieHNOT eKOHOMCKM MHTepeC Ha Apxartenot

HEeroBoTo BnageHne ga uae 6paHeTo.
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16. [dopgaTok

YTBpAyBah-e Ha NPaBO Ha COMCTBEHOCT

Hacnos YTBpAyBake Ha npaso Ha COMCTBEHOCT

Bug Ha AOKYMEHT Mpecyna Bpoj TCX.6p.-754/12

MpaBHa obnact pafaHcka obnact Jatym Ha goHecyBahe |3/28/13 3:35 PM
YTBpAyBane rnpaso

pyna Ha npasBeH OCHOB VIMOTHM OfHOCK MpaBeH OCHOB Ha COMCTBEHOCT 3a
NMoT

Cyn o Koj

AnenauyvoHeH cyg Ckonje
npousneryea

BO VIMETO HA TPAIAHUTE HA PENYB/TIMKA MAKELOHNJA

ANENAUNOHNOT CYO CKOINJE BO coBeT cocTaBeH of cyauute: JoBaHKa
HukoguHoBCKa — npetcegaTten Ha coBeToT, Abayna /lumaHn n Hagnua AHapeeBa —
4/IeHOBWM Ha COBETOT, BO NpaBHaTa paboTa Ha Tyxutenot PXX YC/YT AL C., npoTtus
TyXeHnot P>X CKOMJE-MHXXEHEPUHIT A/l 3a npoektupawe, Hag3op U nssenda Ha
cuTe BMAOBM 00jekT BO cute (pa3m — C., 3a COMNCTBEHOCT, BPEAHOCT Ha ChnopoT
18.000.000,00 peHapwn, oaslydyBajkM MO Xanbata Ha TYXUTENOT Wu3jaBeHa MNpeky
NOSIHOMOLWHKK JleBko TaHeBcku agsokat of C., npoTuB npecypata Ha OCHOBHUOT cyf
Ckonje Il Ckonje TC.6p.330/09 og 06.12.2011 rogvHa, Ha HejaBHaTa cefHuua Ha
coBeToT ogpxaHa Ha 15.11.2012 roauHa, ja AoHece cnefHara:

NPECY/.A

XANBATA Ha Ttyxutenot, CE OBVMBA KAKO HEOCHOBAHA.

MPECYAATA Ha OcHosHUOT cyg Ckonje Il Ckonje TC.6p.330/09 og 06.12.2011 rognHa,
CE NOTBPAYBA.
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CE 3AAOJDKYBA T1yxutenot PXX YYCNYTW AL C., ga My r'v HAOMEeCTWN Ha TY>KeHNOT
P>X CKOMJE-MH)XXEHEPUHIT ALl 3a npoekTupare, HaA30p 1 nssenba Ha cute BULOBM
06jekTn Bo cute ¢hasm — C., TpoLiounTe CTOPEHN BO XasibeHa nocranka Bo BKyNeH
n3Hoc of 29.850,00 aeHapwu, BO poK o4 8 AeHa No NpuemMoT Ha npecyaarta, a nop,

3aKaHa Ha NMpucuaHoO NcnoJsiHeHne.

O6pa3noxeHune:

Ckonje Il Ckonje co obxaneHaTta npecyga ro ogoun Kako HeOCHOBaHO NpPeLM3npaHoTo
Ty)X6eHo 6aparbe Ha Tyxutenot PXX YCNIYTW AL C., pa ce yTBpan Aeka TYXUTesoT e
CONCTBEHUK Ha 1571/3826 naeaneH aen o HeABMXHUOT UMOT - 3rpaga Koja ce Haofa
Ha KIM.6p... n e eBngeHTMpaHa Ha TyxeHnoT P>X CKOMJE - MH)XEHEPUHI AL C. BO
nMoTeH nuct 6poj 3782 3a KO I'. b. BO ncT B, Kako 1 NpaBOTO Ha TPajHO KOPUCTEHE Ha
efHa naeasnHa nonoBMHa 04, 3eMjULITETO ONMLLIAHO BO SIUCT b, a ce Haofa Ha KI1.6p... 1
KM:6p... co BKynHa nospLunHa of 4916 M* 1 fa ce 3a[0/MKU TY)KEHVNOT a ro npusHae
0Ba MNpaBo Ha TYXWUTesoT, a BOeHO npecyaaTa Aa npeTcrtaByBa OCHOB 3a NpOMeHa BO
jaBHUTE KHMUIM BO MMOTEH nuct 6poj 3782 3a KO I'. b., BO Koja e eBugeHTMpaHa
npeaMeTHaTa HeBMKHOCT, Kako 1 6apareTo 3a HaZoMEeCT Ha napHUYHM TpoLioun. o
3apos/mkmun Tyxkutenot PXX YCIYTW AL C. pa My M HaloMecTu Ha TyXeHuot PX
CKOIMJE - MHXXEHEPWHI ALl 3a npoekTupawe, Haa30p 1 u3senda Ha cute BUOOBU
06jekTn Bo cute hasm C., napHUYHUTE TpoLouun Bo U3Hoc of 83.460,00 aeHapu, BO POk

0f1 8 AieHa o NpUemMoT Ha oaJlykaTa.

MpoTMB HaBefeHaTa npecyda HaBpemMeHa anba usjaBu TYXUTENOT nNpeky
NnosIHOMOLWHMK JleBKO TaHeBckum agBokaTt og C., nobusajku ja ucTtata nopagu
CyLITECTBEHN MNOBpPeAM Ha ofpenouTe Ha napHUYHaTa nocTanka, MorpewHo u
HeLlesloCHO yTBpAeHa (hakTuyka cocTojba M norpellHa npumeHa Ha maTepujasiHOTo
npaBo, CO Nnpeasor xanbara ga ce ycBou, a nobwmBaHata npecyga fa Ce YKMHe U

npeaMeToT BpaTu Ha NPBOCTENEHNOT CyA, Ha MOBTOPHO OAJ1ydyBaH-€.

Oprosop Ha Xasb6a NoAHeN TYXEHUOT NPeKy NoSIHOMOLLHUK Hukona CTojaHoB, afBoKaT
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on C., co Koj npeanara ga ce oAbve Kako HeocHOBaHa asbata Ha TYXUTenoT, a
npBocTeneHata npecyga fa ce noTtepaw. NMo6apaHn ce M TPOLOUM CTOPEHU BO

XanbeHaTa nocranka Bo BKyneH usHoc og 29.850,00 aeHapw.

AnenauunoHunoT cyg Ckonje, Mo npoydyyBakwe Ha CnvMcute BO NpeaMeToT, obxasieHaTa

npecyaa, kako M Mo OLEHKa Ha XanbeHuTe HaBOAW W OArOBOPOT Ha Xanba, Hajae:

YXanbaTta e HeocHoBaHa.

MocTanyBsajkn no cnyxbeHa AO/HKHOCT BO cMmucna Ha ogpepbata of yn.354 op 3MM1
OBOj Cyf ja ucnuTyBalwe obGxasieHaTa npecyga BO CMUC/Ia Ha Toa [asiM ce CTOpPeHU
CYLUTECTBEHM NOBPeAM Ha oapeadbutTe Ha NapHuyHaTa nocrtanka og un.343 cr.2 1.1, 2,
3,5, 10, 11, 13 n 14 op 3I1I1 n yTBpAM AEKa NPBOCTENEHNOT CyA NP AOHECYBaHETO Ha
npecygara He CTOPW/1 HUTY efHa of Norope HaBeAeHWTe CyLITeCTBEHW MoBpean Ha
oApeno6uTe Ha nNapHU4YHaTa nocrtarnka, a obxasneHara npecyga e jacHa u pasbupnuea,
nctata CoApXuM [OBOHO 0OPA3NOXEeHN NPUYMHK 3a pelunTeniHuTe hakTu of Kou ce
pakoBoZes1 NPBOCTENEHNOT CyA, NPy O4/1y4yBaHkeTo, Na Kako Taksa MOXe BO LEesioCT U

CO CUTYPHOCT Aa ce ucnmta n n3BpLun.

HeocHoBaHM ce xanbeHuTe HaBOAM Ha TYXWUTENOT 3a MOrpelwHo W HeuenoCcHO
yTBpAeHa dpaktnyka coctojba. OBa of npuyMHa LWTO MO OLEeHKa Ha AnesiaumMoHMOT CyL
(hakTmMykata cocTojba e npaBuIHO M LEesIOCHO YTBPAEHA, nctata CoapXu obpasnoxeHu
NPUYNHN 3a pelumTenHutTe duakTu of KoM ce pakoBoAes1 MPBOCTENEeHUOT cyAa U ce
TemMenu Ha n3sBefeHuTe N NpaBW/IHO LIEHETM [OKa3n BO TEKOT Ha nocTtankarta, BO
cMmucna Ha ogpenbute og 4vn.7 v 8 opg 3IMM, na Kako TakBa 0OBOj CyA BO LEJOCT ja

npucpaka oHaka Kako LITO e YyTBpZeHa Bo NpBocTeneHara npecyaa.

Ha npaBunHO M UENOCHO yTBpAeHaTa (hakTuyka cocTojbéa, MO OLEHKa Ha O0BOj CyA
NMPBOCTENEHMOT CyA, NPaBWU/IHO O MPUMEHWT MaTepnjasTHOTO NPaBo Kora co NpMMeHa Ha
yn.112 o 3akoHOT 3a COMNCTBEHOCT U Apyrn ctBapHu npasa (,Cn.BecHUK Ha PM”

6p.18/01) 1 un.20 og 3aKOHOT 3@ OCHOBHMTE cOrncTBeHocHonpasHu ogHocu (,Cn. ancT
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Ha C®PJ” 6poj 6/80 n 36/90), ro oa6mun Ty)K6eHOTO Gapare Ha TYXUTEesNoT U o04Jyunn
Kako BO mM3pekarta Ha obGxasieHata npecyga, 04 koja npuyvMHa n xanbeHuoT HaBof 3a

norpeLlHa NprMMeHa Ha MmaTepujasIHoTO NPaBo Ce jaByBa Kako HEOCHOBAH.

MpBoCTeneHaTa npecyfa CoApXW LOBOSIHO 06pPas3/ioXeHN NPUUYUHK 3a peLunTesiHuTe
haktn, CO KoM NPUYUHK OBOj CyZ BO Le/IOCT ce cornacyea u rm npudpaka. VimeHo, no
OuUeHKa Ha O0BOj cyf npaBu/HO npudaTua NPBOCTENEHVOT CYA Leka 04 u3BefeHuTe
[OKa3n BO TEKOT Ha nocrankara, ce yTBpAyBa [eKa He e CMOpHO [eKa TYXWUTesioT e
HacTaHart CO cTaTyCHM npomMeHu - 6puwere Ha NMOC PXX CKOMJE LLO C. n nogenta n
opraHu3upare Ha geceTt Cy6jekTu, kKako 1 [eka oBaa cTaTyCHa NpoMeHa e HacTaHaTa
BpP3 OCHOBA Ha ofJsiykata 3a TpaHcdopmauuja Ha NMOC PXX CKOIMJE — C. 6poj 02-2138
oA 18.6.1997 roguHa n peweHne Ha Komucuja Ha Bnagata Ha PM 3a TpaHcdopmauuja
Ha npeTnpujaTMeTo CO onwTecTBeH Kanutas 6poj 15-23041 oa 23.6.1997 roamHa, Kako
N feka opraHM3npareTo Ha akUMOHEPCKO APYLUTBO HacTaHaslo Co CTaTyCHU NPOMEHN -
nogenba BO MpoOLECOT Ha TpaHcdopmaumja cornacHo co ogpenbute Ha 3akoHOT 3a
TpaHchopmaymja Ha npetnpujatmja co ONWITECTBEH KanuTasli M 3aKOHOT 3a TProBCKM
ApywTtBa BO TProBCKMOT peructap e 3anuwaHo co pelleHue Tper.6poj 2281/97 op
04.11.1997 roguMHa npuv WTO 6MNa 3anuuaHa OCHOBHA [/laBHMHA BO W3HOC 0Of,
15.716.674 OEM cnopepg CTpyKkTypaTa o4 U3BELUTajoT 3a MpOoLEeHKka Ha BpegHoCcTa Ha
npetnpujatneTo og 17.03.1997 roanHa Ha AreHumjarta. ICTo Taka He e CropeH HauYnHOT
Ha KOj € OCHOBaH TY)XEHWOT BP3 OCHOBa Ha of/lykaTa Ha paboTHMYKMOT coseT PXX
CKOIMJE — C. 6poj 0103 of 26.11.1992 roguHa Koj co pelleHne Ha OCHOBHWOT cyf
Ckonje 1 Ckonje Tper.6poj 1621/98 og 19.04.1999 roamMHa BO TProBCKUMOT perucrap
3anvwan nogatouM 3a uM3BpLIeHata TpaHcopmauuja Cco opraHusMpake Ha
ONWTECTBEHO NpeTnpujaTne Bo AKLMOHEPCKO APYLUTBO U ycornacyBakwe CO 3aKOHOT 3a

TProBCKM ApYyLUTBA.

IMeHO, MO OLEeHKa Ha OBOj Cyd NpaBWIHO MNpudaTua NPBOCTENEHUOT CyA AeKa of
n3BefeHNTe AoKasnW BO TEKOT Ha MocTankaTa, He MpouvsfieryBa jeka TYXWUTesoT BO
TEKOT Ha MnocTankaTta 3a TpaHcopmaluja ce CTeKHas CO NMPaBOTO Ha COMCTBEHOCT Ha

[lenoT o HeABWXHOCTA KOj € NpeAMeT Ha oBaa TyX6a M UCTMOT He € HaBEeAEeH Kako
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npegmMeT Ha TpaHcdopMaLmja BO HATY efieH o4, fJ0HeCeHTe akTn Ha AreHuujata Ha PM
3a TpaHcopMaumja Ha npetnpujatmjata co onwTecTBeH kanutas. OBOj MMOT CTOM
e[IMHCTBEHO BO MNpernefoT Ha HeaBWKEH MMOT - 06jekTV npegMeT Ha TpaHcdopMaumja
Ha TY)XWTEsNIOT KOj He e MpaBeH OCHOB 3a CTeKHyBawe Ha MnpaBOTO Ha COMCTBEHOCT
cornacHo 4n.112 og 3akoHOT 3a COMNCTBEHOCT U apyru ctBapHu npasa (,Cn.BeCHUK Ha
PM” 6p.18/01), HuTy nak cornacHo 4120 opf 3akoHOT 3a OCHOBHUTE
concTBeHocHonpasHm ogHocu (,Cn. nuct Ha COPJ” 6poj 6/80 n 36/90) Koj 6mn BO
npuMeHa BO NepuoaoT npes foHecyBawe Ha 3aKOHOT 3a COMCTBEHOCT U APpYTN CTBapHU
npaesa. TyXuTenoT He [OoCTaBuM [oKa3n [Jeka O0BOj WMOT 6un npeamer Ha
TpaHcd)opmaumjata, Aeka BO nocrankata 3a TpaHcdopmaumja My 6un npeHeceH BO
COMNCTBEHOCT M BpP3 Taa OCHOBa WMMOTOT CTaHas/l BO COMCTBEHOCT Ha TYXMUTENoT, a
npernegoT no Haofawe Ha CyfoT e efleH BUA, NpuapyXeH AOKYMEHT 1 cam no cebe He e
nogo6eH eMHCTBEHO BP3 HEroBa OCHOBA [la Ce CTEKHEe CO NPaBOTO Ha COMNCTBEHOCT Ha
HeBWKHNOT MMOT KOj € HaBe[eH BO Hero BO CMWCNa Ha uuTupaHaTta ofpenba of
3aKOHOT. BakBO CBOJCTBO HemMa HUTY wu3BecTyBaweTo of 12.07.2000 rogmHa koe
TYXUTEeNoT ro gobwun og AreHumjata Ha Penybnuka MakepgoHuja 3a npuBaTtv3aumuja,
HUTY nak ognykata Ha YO Ha AreHumjata Ha PM 3a TpaHcdopmauumja Ha
npeTnpujatjata co onwtectseH kanutan 6poj 02-2437 op 18.06.1997 roguHa e
npaBeH OCHOB 3a CTeKHyBake Ha NpaBOTO Ha COMCTBEHOCT BO CMUC/a Ha uuTMpaHata
3aKoHCKa ogpenba, a TYKUTEeNOT BO TEKOT Ha nocrankara TOKMY OBME akTu M Hases
Kako npaBeH OCHOB BpP3 OCHOBa Ha KOW TBPAW [feka o CTekHas1 npaBoTO Ha
COMNCTBEHOCT Ha HeABMXHOCTA Koja e npeAmeT Ha oBaa Tyx6a. Bo BakBa cutyaumja,
npu HeCnopHo yTBpAeH hakT geka BO MMOTHMOT nuct 3782 3a KO I'. b. uyenara
HeZIBXKHOCT e 3anuilaHa Ha MMe Ha TY>XeHWOT, a BUAHO Of, YBEepeHMeTo 3a UCTOPUCKU
npernes Ha n3spweHuTe 3anvwyBara 3a KrM.op... KO I'. b. og AreHuujaTa 3a karacrtap
Ha HepgBwxHocTK og 04.11.2009 rognHa co nsnarakeTo Ha jaBeH yBUA Ha nogartoumte
o npemepoT 3a KO [. Bb. u3BpweH cornacHo 3akoHOT 3a npemep, Karacrtap Wu
3anuulyBare Ha npasaTa Ha HeaswxHocTuTe (,Cn.BecHuk Ha PM” 6poj 22/86 n 6poj
17/91) npu cTanyBare BO Cu/la Ha KaTtacTapoT Ha HegBuxHocTuTe 3a KO I'. b. Bo 2005
rogmHa, Kr.oep... asop og 3637 M2, 3emjuwTe nog 3rpaga 1 og 1053 M2 1 3emjuwTe noA

nom.srpaga 2 og 90 M? 6una 3anuiiaHa Ha UMe Ha TYEHMOT 1 3aK/y4HO CO AEHOT Ha
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n3gaBake Ha OBa yBepeHue Hema 3anuiaHo ApYrn NMPOMEeHU, a TYXUTeslioT BO oBaa
rnocTarnka He JOKaxa [eka BO rnocrarnkara 3a TpaHcdopmMauuja ce CTeKHas1 CO NpaBoTo
Ha CONCTBEHOCT Ha 1571/3826 mnpgeaneH gen of HeOBWXHWOT MMOT - 3rpaga Koja ce
Haofa Ha KI1.6p... u e eBuaeHTMpaHa Ha TyxeHnot P)XX CKOIMJE - MH)XEHEPUHI AL
C. BO umoTeH nuct 6poj 3782 3a KO I'. b. BO /inCT B, kako n co NpaBOTO Ha TpajHO
KOpUCTEHE Ha efiHa naeasiHa nosioBMHa o/, 3emjuLiTe onuwaHo Bo nNucT b, a ce Haora
Ha KIM.6p... n KM:6p... co BKynHa nospLluMHa of 4916 M% na Bo oBaa cmucna U no
OLleHKa Ha OBOj Cyf, NpaBW/IEH € 3aK/ly4OKOT Ha NPBOCTENEHUOT Cy[, AeKa HEOCHOBAHO e
TYyX6eHOTO 6apare Ha TYXXUTesoT Aa ce YTBPAM NPaBOTO Ha COMNCTBEHOCT Ha OBOj UMOT
N Aa ce 3a40/1KN TYXEeHNOT Aa ro npusHae oBa Nnpaso Ha TYXWUTENOT, a BOeAHO OBaa
npecyfa ga npetcrarsyBa OCHOB 3a MPOMeHa BO jaBHUTE KHUIMM BO UMOTEH JIUCT OPOj

3782 3a KO T. b., BO KOja e eB/eHTUpaHa npeameTHaTa HeAB/XHOCT.

Mpn opnydyyBaweTo, CynoT 10 LUeHen W YyTBPAEHOTO BO BelTayeweTo feka BO
peructapckaTa B/ioWKa Ha TY)XeHMOT Bo LIPM ce Haofa npernef Ha HeaBMXEH UMOT -
06jekT npeameT Ha TpaHcdopmauuja Ha PXX Ckonje - WHXeHepuHr, BO Koj 6uno
HaBeJeHO [eka BO COMCTBEHOCT Ha TYXEHMOT ce Haora 3rpagara (MHxeHepuHr co
nospwwuHa op 1.571,10 M% co 3abeneluka [JeKka BO HaBejeHaTa MoBpLUMHA Ce Haofra
noBpLuMHa Ha o6jekToT of 1.155,10 M2, Kou ce npeHeceHu opg Al Ycnyrn, of kage
BELUTOTO /ML 3akydyBa [eka npef U3BpLIEHNOT NpeHoc 3rpagara VIHKeHepuHr buna
BO COMCTBEHOCT Ha TYXWUTE/OT CO NOBPLUMHA Of 416 M?, a 3aKnyyokoT ro noTkpenysa
CO npernefotr Ha HeOBWXKEH WMOT - 06jekTM npegMeT Ha TpaHcdopmauunja of
15.03.1997 roguHa). TBpAewEeTO Ha BELITOTO /iMuUe Aeka npu TpaHcdopmauuyjata Ha
TYXEHMOT, 3rpagaTta VIHKeHepuHr 6una BO COMNCTBEHOCT CO MOBPLUMHA 0f 416 M?, a
Jeka rnofouHa 3rpaja crnorogeHo nomery ctpaHkute 6unia nogesieHa, na nospluvHata
CO KOja pacrnonaras TY)XeHNoT ce 3roniemuna Ha 1.571,10 M2, a Ha TYXXEHUOT HaMecTO
CO goTorawiHara nosplimHa og 2.726 M2 Koja My 6una BO COMNCTBEHOCT, My npunagHana
nospwuHa on 1.571,10 Mm% He npousnieryBa opf W3BeAeHUTE [okKasu, na BakBMOT
3aKNy4yoK, KOj ce TemMesnin Ha npernegute n n3BecTyBawara of AreHumjata Ha PM 3a
TpaHcdopMaunja Ha npeTnpujaTmjata co ONWTECTBEH KanuTasl Kom camu no cebe He ce

npaBseH OCHOB HUTY 3a CTEKHYBaHETO, HATY 3a ry6e|-beT0 Ha NnpaBOTO Ha COlNCTBEHOCT,

113



e HenpudgaTtnme 3a cyaot. OBa 0COGEHO LWITO BO KOHKPETHMOB CMop npegMeT Ha
yTBpAyBarwe [asiv TYXWUTENIOT BO MNocTankara 3a TpaHcopmaumja ce CTekHas Cco
NnpaBoTO Ha COMCTBEHOCT Ha crnopHaTa 3rpaZa v BO KOja NMoBpLUMHA, a He HAa4YMHOT Ha
KOj Guna wusBpweHa TpaHcopmauyujata MU YNUCOT Ha HeABWKHOCTA Ha MMe Ha
TYXeHVOT. Bo cuTyauumja kora Ty)1MTesioT BO OBaa nocrarnka He ycrnea fa foKaxe feka
TOj Ma NpaBO Ha COMCTBEHOCT Ha e/l Of HeABWKHOCTa Koja e 3anuliaHa Ha MMe Ha
TY)X€HWOT, NpenieBaHTHO 3a OBOj CMOP € Ha KOj HAaUYMH TY)XEeHMOT ro 3anuiuan npasoTo
Ha CONCTBEHOCT Ha Le/iaTa HelBUXHOCT Ha HeroBo uMe, 3aroa LUTO CO TyxbaTa He ce
OCropyBsa 3akOHMUTOCTa Ha rnocTarnkara BO Koja TYXeHWOT Ce CTekHasl CO MpaBoTOo Ha

COMNCTBEHOCT 1 UCTOTO ro 3anvilasi BO jaBHl/ITe KHUTM ywite Bo TekoT Ha 2005 rognHa.

Mmajkn npeaBua geka cypoT ja yTBpana dpakTuykaTa coctojoa of fokasute u3BefeHu
Ha rnaBHaTa pacnpasa M NO OUEHKa Ha OBOj CyA NpaBWieH e 3ak/1y4yokoT Ha
MPBOCTENEHNOT Cy[ Kora He ro npudpatvn npeaniorot Ha TYXUTeNoT fa ce u3Befe
[0Ka3 co cocnyuwyBsawe Ha csegouute C.L., H.LW., A.l., Kako 1 CO cocnyllyBawe BO
CBOJCTBO Ha CBefOLM Ha /uua OB/laCTeHU MNPOLEHUTENN KOW YyyecTByBasie BO
nocrarnkara 3a TpaHcopmaumja Ha TYXXUTEsIOT U TYXXEHMOT, a 1 Kora He ro npudpaTtun
HUTY MPeasioroT Ha TY)XeHMOT Aa ce u3Bee [oKa3 CO yBuA BO npeameToT Tper.6poj
1621/98 n pga ce m3Befe [oKas CO OOMNOSIHATENIHO BellTayewe, UMajku ro npegsug
YTBPAEHOTO [a W3BeAeHUTe [okasn yTBpayBaar pAeka npernepor op 15.03.1997
rogmHa, nsBectyBaweTo of AreHumjata og 12.07.2000 roguHa n Ognykata Ha YO Ha
AreHuypjata 3a TpaHcdopmMaumja Ha npetnpujaTnjata co OMWTECTBEH KanuTas of,
18.06.1997 roanHa Ha Kou ce NoBUKYBa TYXXUTE/IOT AeKa BP3 HMBHA OCHOBA Ce CTeKHasl
CO NPaBOTO Ha COMCTBEHOCT BO MocTankara 3a TpaHcdopmaunja He ce rnpaBeH OCHOB

3a CTEKHYBaHk€ Ha NnpaBoTO Ha CONCTBEHOCT COrf1aCHO 3aKOHOT.

AnenaumoHnoT cys npy o4JlydyBamweTo M umale npensug uctakHatute XanbeHu
HaBoOAM Ha TYXWUTesNOoT, a N0 OAHOC Ha Toa Aeka CMOpPHMOT MMOT 6un npeameT Ha
TpaHcdopmaumja n e TpaHchopmupaH no oapenodute Ha 3TMNOK, HO 3a UCTUTe Haofa
[eKa ce HeOCHOBaHW, o4 MPUYUHM LUTO Ha AEHOT Kora TyXuTenot 6un 3anuwaH BO

CYyACKMOT pernuctap Bo 1997 roguHa ro Hemasi CnopHMOT UMOT, GMAEjKU TOj He 6un
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npegMeT Ha TpaHcopmauunjata U TYXUTESIOT He [0CTaBuU HUTY efeH [oKa3 [eka
CTaHaJ/l COMNCTBEHWK Ha CMOPHUOT HeABWXEH MMOT KOj ro 6apa, No HUTY efeH of
OCHOBUTE HaBeAeHW BO 3aKOHOT 3a COMCTBEHOCT M ApYrK CTBapHW npasa 3aTtoa LITo
OA/lyKa 3a COMNCTBEHOCT Ha peasjiHATe [eNoBM U COMCTBEHOCT Ha umaeasHu Lesf10BU
HMKOrall He e [OoHeceHa W TakBa He MOCTOW, HUTY Mnak TYXWUTEeNoT co Tyxbata u BO
TEKOT Ha nocrankarta He JOCTaBWN [0Ka3 3a CTeKHyBaHe Ha npaBOTO Ha COMCTBEHOCT.
Opnykata Ha AreHumjata Ha PM 6p.02-2437 op 18.06.1997 roaMHa Kako OCHOB 3a
TpaHcthopmaymja n opraHusmpare Ha PXX Ycnyrm kako AKUMOHEPCKO ApYLWTBO ce
O[lHECYyBa Ha opraHu3npare Ha TYXXUTENOT Kako APYLITBO BO Lie/I0CHa OAroBOPHOCT, Nna
ncrata He 6wa, HUTY MOXe Aa OuAe OCHOB 3a 3anuuyBarbe Ha TYXUTENOT Kako
aKLUMOHEepCcKo ApywTBO 3atoa WTOo 3a Toa HemMa OCHOB BO OAnykata, HUTY nak
HaBefeHarta of/lyka Mmoxe fa bue OCHOB 3a CTEKHyBaHe Ha CONCTBEHOCT Ha CMOPHUOT
nmoT. Bo oBaa ofJ/iyka e HaBe[eHO AeKa OCHOBHATa rMaBHUHA Ha TY)XUTENOoT Ce COCTON
O/, TpajHX BIOrOBM BO M3HOC of 2.197.709 JEM n akumoHepCcKn Kanutan BO U3HOC Of,
13.518.965 [AEM. Bo oBaa ofg/iyka HeMa HUTY OUPEKTHA, HUTY MHAMPEKTHA Bpcka Ha
TY)XEHNOT CO OpraHM3npaHeTo Ha TYXXUTESIOT, HUTY Nak TY>KEHWOT BP3 OCHOBa Ha OBaa
OAilyKa MMa TpaeH B/10r UK akuMn BO KanutasnoT Ha TyXutenoT. OCHOB 3a CTEKHYBaHe
Ha COMNCTBEHOCT He e HUTY ogJ/lykaTta Ha AreHumjata 6p.02-2438 of 18.06.1997 roguHa
Kako oanyka 3a TpaHcdopmauuja Ha MNOC PX CKOMNJE-C., a cnorogbata opf
28.05.1999 rogmHa ce ofHecyBa Ha KOpPUCTEHE Ha NapKWHI WU NPUCTanHU natuwiTa KoH
06jekTOT KanutasiHa, na TyXWTesioT HeOCHOBaHO TBPAWM [eka CO oBaa crorogba
CTpaHKuTe crnorogbeHo M ypeaune OfHOCUTE 3a KOPUCTEHE Ha 3eMjULLTEeTO MoA
3rpaga. TyXkuTenort ce noBuKan W Ha npernef Ha HeaBwXeH MMOT npegMeT Ha
TpaHcdopmaunja og 15.03.1997 roamHa, HO AreHuujata Mmana W3roTBEHO MNOBEKEe
BaKBW WM CINYHW NPersien Kou ce Co pas/inyHa CcoApKuHa no oAHOC Ha BpeaHocTa n
Ha noBpLUMHATa, HO OUTHO e TYXWTesiIoT Aa ro NnoBp3e O0BOj Nnpernen co CooABeTHa
oA/lyka og, AreHumjata of Koja Ke ce yTBpAM Ha KOj HauuMH nnaHupana AreHyuwjarta ga ja
3aBpLun TpaHchopmaymjata Ha Tyxutenot. OBOj Npernes He MoXe fa ce ogHecyBa Ha
oanykute 6p.0-2437 n 6p.02-2438 geete of 18.06.1997 rogmHa, Kom ce ogHecyBaaTt Ha
npasHuTe cnep6eHum Ha NMOC PXX CKOIMJE-C., 3atoa WTO TY)KEHMOT He e npaBeH

cneaBeHvk, BO OA/TYKUTE HEMa MOBUKYBAHE HAa Mperfieiy Ha UMOT, a TY)XEHUOT He e
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BK/lyYEH BO aKUMOHEPCKMOT KanuTasl WAW TpajHUTEe BJIOTOBW BO KanuTasloT Ha
TYXuTenot. TyXeHWOoT e 3anuiaH BO CYACKMOT perncrap Bp3 OCHOBa Ha opjJjiykarta
6p.01-03 oa 26.11.1992 roamHa, a cera CNOPHMOT MMOT CO OBOj YNUC € 3anuiiaH Kako
COMNCTBEHOCT Ha TyXeHnoT. Co peweHne Tper.6p.1621/98 on 19.04.1998 roguHa
3anuvwaHa e TpaHcopmaumjata co opraHmsnpame Ha JOO VIHXukepuHr. AreHuyumjarta
Ha PM 3a npusutM3auvja nmasia NoBeke pas/IMyHy Npuctanu KOH OpraHn3vpameTo Ha
TY)UTENIOT WU HEeroBoTO 3anuilyBake BO CYACKMOT perucrap, HO TYXUTesoT He e
OCHOBaH O/ TY)XXEHNOT UAn o4, NpaBHUTe cnefodeHnun. Mmajkn npeasua aeka Ty)XKeHUoT
npn ocHoBaweTo kako OO e 3anvwaH Kako COMNCTBEHMK Ha CMOPHUOT MMOT, a
TYXUTENOT He [O0CTaBU pefieBaHTEeH [oKa3 3a CTekHyBame Ha COMCTBEHOCT Ha
CMOPHMOT WMOT, a HUTY BO [ABe MNPEeTXoAHO BoAeHM nocTtanku [1.6p.95/99 wu
Tper.6p.1621/08 He ycnean ga ro 0Cnopu NpaBoTO Ha COMNCTBEHOCT Ha CMNOPHUOT UMOT,
a 0cobeHO ako ce vMMa npeaBuf geka noctojaT pasnnyHu npernieayM co pasnuyHa

noBpLInHa, Ty)K6eHOTO 6apa|-be Ha TYXUTEJI0T € HEOCHOBAHO.

OBOj CyA, v LgHellle 1 ocTaHaTMTe XasnibeH HaBoAM Ha TYXXMTE/OT, HO 3a UCTUTE Haofa
[leKa ce MpeneBaHTHU 1 6e3 BAnjaHne 3a NoMHaKBO O//Ty4yBaHe BO KOHPETHMOT C/lyyaj
1 UCTWUTE He BNMjaaT 1 He MoXaT [a B/njaaT BP3 3aKOHUTOCTA Ha 0GXaneHaTta npecyaa

o[, acnekT Ha NpaBu/IHA NpYMeHa Ha MmaTepujasIHOTO NpaBo.

Co ornep fna He cTojat HaBOAUTE M3HECEHW BO XasibaTa, Kako 1 Toa fia He ce CTOpPEeHU
CYLUTECTBEHM NoBpean Ha oapenoduTte of napHMyHaTa nocranka og 4n.343 ct.2 og 3101
Ha KO 0BOj Cy[, BHMMaBa Mno cnyxo6eHa AO/HKHOCT, a MaTtepunjasiHoTo nNpaso e npasusiHo
npuMeHeTo, cnefysalle 0BOj CyA Aa OAlyYM Kako BO M3pekaTa, cornacHo 4n.357 of
3Mrt.

Co ornep, feka xanbata e ogbveHa Kako HEOCHOBaHa, a TY)XXeHWOT NnojHece OA4roBop
Ha >Xasiba BO KOj npefjaBu M MapHUYHW TPOLLOLM 3a UCTUOT, AnenaumoHnoT cys BO
cmucna Ha 4n.160 c1.1 B.B. co u.158 cT.1 1 cT.2 oA 3M1I1, ro 3a40/KM TYXUTENoT Aa
MYy ' HAJOMECTM Ha TY)XXEHMOT CTOPEHMTE TPOLLOLM BO XanbeHara nocrarnka BO BKyNeH

n3Hoc og 29.850,00 geHapwn, a KOj ce oAHecyBa 3a Cy[ckaTa Takca 3a 0froBop Ha
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xanba u3Hoc of 24.000,00 geHapy M 3a cOCTaB Ha OAroOBOPOT Ha Xanba of
NMOSTHOMOLLUHMKOT Ha TY)XeHMOT u3Hoc of 5.850,00 geHapu. OBOj M3HOC € cOrnacHo
3aKoHOT 3a cyAckute Takcy 1 Tapudara 3a Harpaga u HagoOMEeCTOK Ha TpoLlounuTe 3a

paboTa Ha agsokaTuTe.

(AnenauunoHeH cypg Ckonje TCX.6p.754/12 op, 15.11.2012 rognHa)

HapylueHo BnageHune

Hacnos HapyweHo BnageHne
5 b Ebo MK.6p.-
na Ha SOKYMEHT elweHme o]
A A ACKY Pl 2900/12

6/13/12 4:35

MpaBHa obnact pafaHcka obnact [atym Ha JoHecyBawe oM
CmeKaBatbe

pyna Ha npaBeH OCHOB VIMOTHW OAHOCK MpaBeH OCHOB

Ha BlageHne

Cypa opf Koj npomsnierysa AnenauuoHeH cyg Ckonje

BO MMETO HA TPAFAHUTE HA PEMYB/IVIKA MAKEAOHJA

AMNENALNOHMNOT CyA CKOTIJE BO coBeT cocTaBeH of cyannte JSinamnja OumuyeBcka,
npeTtcegaresn Ha coBeToT, Vicmannxakm XacaHu u Jlnguja MapTuHOBa, Y/1EHOBU Ha
COBETOT BO NpaBHaTa pabota Ha TyxuTesnkata Mysadepe Kagpuy og C., npoTuB
TyxeHnot EBH EnektpoctonaHcTBO Ha MakegoHuja AL, 3a Aauctpubyuunja u
CHabayBatbe Ha efieKTpuyHa eHepruja, 3a HapyLlleHo BnajeHve, BpeAHOCT Ha CrnopoT
40.000,00 peHapu, noctanyBajku nNo >xanbarta Ha TYXEHUOT, u3jaBeHa npeky
aZlBOKaTCKO ApywTBO YykMK m MapkoB NpoTmB pelieHneTo Ha OcHoBeH cypn Ckonje |l
Ckonje XXXII M1.6p.3163/11 op 21.03.2012 roguHa, Ha HejaBHaTa cegHuua ofpXxaHa
Ha 13.06.2012 roguHa, ro goHece c/eHoTO:
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PEWEHWE

XXAJIBATA Ha TY)XeHUOT 13jaBeHa Npeky afBokaTcko ApyTeo Yykunk n Mapkos CE
O4B/BA KAKO HEOCHOBAHA.

PELWWEHWMETO Ha OcHoBeH cypg Ckornje Il Ckonje XXXII M1.6p.3163/11 og 21.03.2012
roanHa CE NMOTBPAYBA.

O6pa3noxeHwne:

OcHoBHMOT cyan Ckonje Il Ckonje co 06Xa/neHOTO peLleHne ro YyCBOW/ TYXO6EeHOTOo
bapare Ha TyxuTesnkata Kagpuy Mysadepe og C. n ytBpaMn geka TyxeHunoT EBH
MakegoHuja A, C. 1 ro HapyLwu/ Ha TyXXuUTesikaTa BNaZleHNeTo Ha HauuH LWTO Ha AeH
05.08.2011 rogmHa 6e3 HMKaKoOB MOBOA W MpUYMHA ja NPEeKuHasl ucriopakara Ha
efleKTpUYHa eHeprvja of, efiekTpoMpexkata BO CTAHOT Ha TyXuTenkara, rm un3Bagus
ocurypyBaumte of 6pounoto 6p. 475047680 Vickpa opf Koe TyxuTenkata ro
cHabaysana CTaHOT CO CTpyja, M 3en co cebe 1 He v BpaTusi, a CTaHOT ro octaBus 6e3
CTpyja, ma ro 3afo/HKnn TYXEeHWOT BO MAHMHA [a He BplWM CMeKaBake U [a ce
BO34pXyBa Of, UCKIydyBake Ha efnekTpuyHarta eHepruja rno OAHOC Ha KOHKpeTHata
CMeTKa 3a esflekTpuyHa eHepruja og 06.07.2011 roamHa WITO € Ha u3Hoc of 274.310,50
JeHapy BO pOK o4 8 fJeHa No npMemMoT Ha pelleHVeTo U BO WUCTMOT POK Aa u
HaJoMecCTu TpoLloLMTe BO nocTankara Ha TyXutenkata Bo U3Hoc o 23.880,00 geHapw.
MoronemoTo Gapare 3a TPOLWOLM BO MocTankara Ha TYXWTENOT ro of6usl Kako

HEOCHOBAaHO.

He3ano0BoMeH 0f OBa pelleHMe OCTaHasl TYXXEHMOT KOj CO HaBpemeHa asba npeky
HEeroBMOT MOSIHOMOLLHMK O Hanafa nopadyW CTOPEHW CYyLUTECTBEHVW MNOBpean Ha
oApeaoduTe Ha MapHuWYHaTa nocTanka, NorpeliHo M HEeLesoCcHO yTBpAeHa hakTuuka
coCToj6a U1 norpellHa NpYMeHa Ha MaTepuwjasIHOTO NpaBo, Co Npeasior xanbaTa ga ce

yBaXW, O06GXa/IeHOTO pelleHVe fAa ce YKMHe W npeaMeToT fJa ce Bpatu Ha
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NPBOCTENEHNOT Cyad Ha NOBTOPHO CcyaeHe Win ga ce rnpenHaydyn Ha HaynH 1o Ke ce

ofbue Tyxb6eHoTo 6apare BO LIefocCT.

OparoBop Ha xasnba He e NOAHECEH.

AnenauynoHnoT cyn Ckomje No W3BPLIEHMOT YBWA BO CNMCUTE MO NPeAMETOT,

006Xa/leHOTO  pelwleHve UM NO  OUeHKka Ha kanbeHuTe HaBoAW, Hajge:

>Kan6aTa e HeocHoBaHa.

HeocHoBaHu ce XanbeHuTe HaBOAW 3a CTOPEHU CYLUTECTBEHW NoBpeaun Ha oapenoute
Ha napHuW4yHaTa noctanka no 4i1.343 c1.2 1.13 og 3M0M, o4 NPUYMHK LITO 06XasleHOTO
pelleHve e jaCHO W pas3bupsiMBo, COLPXW [OOBOJIHO 06pPA3/IOKEHM MPUYMHKU 338
pewvTenHiTe (akTh Of KOW Ce pakoBOAeN1 MPBOCTENEHUOT CyA Mpu OA4/ly4yBaHETO,

nopaay LTO CO CUT'YPHOCT MOXe Aa ce ucnura.

Bo xanb6ata ce uctakHyBa geka BO TEKOT Ha MmocTankaTa NpPBOCTENEHMOT CyfA Hallon
JEeKa He T[MOCTOe/ 3aKOHCKM OCHOB TyXuTenkaTta pga 6uae wucknyyeHa of
OANCTPUBYTMBHATA MpeXa Ha TY)XXEHUOT Ce AofeKa CO CUTYPHOCT He ce YTBPAEeso Aeka
TYXuUTesnkata npesesa AejcTeunja 3a HEOBNACTEHO KOPUCTEHE Ha e/IeKTPUYHa eHepruja,
Npwv WTO NPBOCTENEHMOT CYy[, BOOMLWTO HE ' LLeHEe1 HABOAMUTE Ha TY)XXEHMOT NOTKPENeH!
CO [0Ka3Wn KO jaCHO yKaxkyBaaT [eka Bp3 OCHOBA Ha OCHOBAHO COMHEHWe e yTBPAEHO

HEOB/IACTEHO KOPUCTEHE Ha efleKTpUYHa eHepruja off cTpaHa Ha TyXutenkaTta.

OBOj cyA 'V LieHelle BaKkBUTE XanibeHn HaBoAM, HO UCTUTE TN Haje 3a HEOCHOBaHW 0f,
NPVYNHK LITO BUAHO Of, UckasuTe Ha cBegouute C. H. n W. T. oBnacteHn cnyxo6eHu
nua BpaboTeHN Kaj TYXXEHUOT, UCTUTE CcOo paboTeH Hanor npucTanuse KOH NpomMeHa Ha
6ponnoTo U Aeka Toa BOOGUYAEHO Ce npaBu BO Crlyvyanm Kora Ke ce yTBpAu HamasieHa
NMoTpolLlyBayka Ha efiekTpuyHa eHeprvja. Ha nuvuye mecto, 6e3 npucycTBO Ha
KOPUCHMKOT, W3BPLUMMIE MPOMEHa Ha CTapoTo 6powsio, CTaBuWie HOBO 6powuno, a

CTapoTo 6pounsIo ro ogHene Bo cnyxbarta 3a baxaapere. Bo 3annCHUKOT - dhopmynap
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HM 1 cBegouuTe BHese nogaToum 3a KOPUCHUKOT, wndpa, 6poj Ha ctapoto 6pounno,
6poj Ha HOBOTO BPOMIO N KOHCTaTMpasie Aeka ctaHyBa 360p 3a ML, rpewlka, HO He 6Kno
KOHCTaTMpaHo feka e MaHunynpaHo co naomoute nnn geka naomouTe Ha 6pousioTo
ce u3BajeHu, LOTONIKY MOBEKe LITO Crnopej UCKas3oT Ha OBMe CBefouu He MoCcTou
MOXHOCT 006MYyeH rpafaHMH Ha nnoMmbéupaHo Opowso da WM3BpWKM OUI0  Kakea

MaHunynauuja.

Bo KOHKpeTHMOT cny4yaj npousfnerysa pfeka MO W3BeCeH nepuos of 2 Meceua,
KOMUCUCKM Of, CTpaHa Ha TY)XeHMOT BO MPOCTOpuUTE Ha cryxbata 3a baxjapere e
COUYMHET 3anuCHUK BO KOj € KOHCTaTupaHa mMaHunynaumja co 6ponsioto, OAHOCHO Aeka
NCToTo 6MNo MaHunynMpaHo Ha aeH 13.09.2009 rognHa Npeky OTBOP Ha rNaBHUOT
Kanak co MaHunynaumja Ha gpxaBHMOT M habpnukmnoT xur. MNpu BakBa COCTOj6a, a
BMWAOHO O, CrnUCKTE Ha NpeAMeTOoT Mo OLeHKa Ha 0BOj Cy[, OTCyCTByBaaTt (pakTu U 4okasu
JeKa KOHcTaTauuuMTe BO 3anuCHWKOT 3a yTBpAyBare Ha HEOB/IACTEHO KOPUCTEHE Ha
efleKTpyyHa eHeprvja ce Ha HauyMH UM nocranka npeasuaeHn co 3akoH. VimeHo,
OTCyCTBYBaar [oKasu 0 Ko 61 ce yTBpANIO0 AeKa TY)XEHUOT ja U3BECTUT TY)XUTeNkKara
3a nNpomMeHa Ha 6powioTo, Kako M cuTe AOMNOJSIHUTENIHU KOHCTaTauum 3a eBeHTyasiHa
MaHunyniaumja Ha 6ponnoTo Ce HamnpaBeHW BO OTCYCTBO Ha TYXuUTenkara, a BakBu
COMHeBaha 3a eBeHTyas/lHa MaHunynauuja He ce KOHCTaTMpaHu Ha nuue MecTo of,
CTPY4YHUTE NnUA KOM O MeHyBasie 6ponsioTo, CO orfied Ha (pakToT geka Toa He e

HaBe[eHOo BO 3anUCHUKOT o 26.04.2011 rogmHa.

McTo Taka, N0 Mucnewe Ha 0BOj Cyd TY)XEHUOT He e TOj KOj Bp3 OCHOBa Ha OCHOBaHO
COMHeHMVe yTBpAyBa HEOB/IaCTEHO KOPUCTEHE Ha eJflekTpuyHa eHepruja, OAHOCHO
Kpaxkba corniacHo un. 235 of K3, Tyky Toa ro npasu Hag/leXeH cy[ Bp3 OCHOBa Ha
nocTarka rnponuwiaHa co 3akoH. OBa [0TOJIKY NMOBEKe LUTO Of CTpaHa Ha TY)XXEHUOT He e
[OoCTaBeH [oKa3 feka NpOTMB TyXuTenkara e noBefeHa KpvBMYHA MocTanka npes
HaO/1IeXXHMOT ¢y, buaejkm n goctaBeHaTa KpveuyHa npujasa no OJO Ckonje He e
[OKa3 3a noBefieHa KpvBMYHA MocTarka, a Cekako He npeTcraByBa [oKa3 3a YTBpAeHa

KPMBMYHA OAFOBOPHOCT Ha TYXUTe/kata 3a KpMBMYHO Aefio Kpax6a corfacHo un. 235
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o K3, oAgHOCHO yTBpAeHa OAroBOPHOCT Ha TyXuTenkata 3a MaHunynauuja co

6p0VIﬂOTO N 3a HeEOBJ/1aCTEHO KOPUCTEHE Ha €/IEKTPUYHHAa eHepera.

HeocHoBaHK ce XanbeHnTe HaBOAWM 3a MOrpeLHoO U HeLenoCHO yTBpAeHa (hakTuyka
cocTojba, buaejkm of n3BeneHNTE N LLIEHeTU AoKa3n BO TEKOT Ha nocTankara, corfiacHo
4n.8 og 3MIM, NpBOCTENEHMOT CyA YTBPAW/I NpaBu/iHa N LesiocHa pakTnyka cocTojba
Kora Hallos1 geka Tyxutesikata uma ctaH Bo C. BO KOj NOCTOjaHO XuBee 1 npecTojysa
Hej3auHNOT cuH M. K. 3aefiHO CO conpyraTa M HMBHaTa MaslofieTHa Kepka. Tyxuteskara
penoBHO M 6/1aroBpeMeHo v nnakana CMeTKUTe 3a NoTpolleHa CTpyja BO CTaHOT, LWTOo
ro rnokaxysa M M3BEeLUTajoT KOj ce ofHecyBa 3a nnakawarta og EBH MakepoHuja 3a
nepuogot og 31.03.2010 rogmHa, na ce go 18.07.2011 rogmnHa. Cute cMeTKuM 3a CTpyja
BO CTa@HOT Ce Mn/iakaHn BO LLeI0CT U HaBPEMEHO, 3apagu LUTO TyXUTenkara HuUKorawl He
6una onomMeHata of CTpaHa Ha TyXeHuoT. CMHOT Ha TyxuTesnkata Ha 05.08.2011
roguHa Kora ce BpaTtun 0f, roAvlleH OAMOp, KOHCTatvpas [eka efn.eHepruvja 6una
NCKNyYeHa of, efiekTpomMmpexara Ha cTaHoT. OBflacTeHUTE CNYXX6eHU Nnua Ha TY)XXEHUOT
BpP3 OCHOBa Ha paboTeH Hasor 6p. 6203508 Ha 26.04.2011 roguHa u3nerne Ha nuue
MEecCTO W u3BpLWKU/IEe NPOMeHa Ha OpouiIoTO BO CTAHOT Ha TyXuTesikata, 3a LTo
counHune dpopmynap HM 1. Bo chopmynapoT BO Ae/I0T 3a NpUYMHUTE 3a NpOMeHa Ha
6poOMNOTO € KOHCTaTMpaHO [eka 6pounoTo € NpoMeHeTo nopaau ML, rpewka wu
NocToe4YkoTo 6pounnio nog 6p. 46191999 e 3ameHeTO CO HOBO Gpowuno 6p. 47504768.
CrapoTo 6ponnio e ogHeceHo of cTpaHa Ha cnyxbeHunte nvua Ha 24.06.2011 rognHa
BO MnpocTopumte Ha cnyxbarta 3a Oaxgapewe Ha MepHW ypeau Kafje WUCTOTO e
KOMUCUCKM MPOBEPEHO M OWUI0 KOHCTATUPaHO [eKa APXaBHUOT XWUI Ha 6pounnoTo e
MaHUNyMpaH, UCTO Kako 1 habpuykmnOT XUT, KyKMLWITETO Ha 6ponnoTo 6uno NpeTxoLHo
OTBOpPAHO M TpuusieHata KoMucuja yTBpAuna neka Ha camoTto 6pouno nma 3anuc 3a
e/[lHO OTBOpaH-e Ha rNaBHUOT Kanak WwTo 6uno ctopeHo Ha 13.09.2009 rogmHa Bo 03,37
MUHYTK. CO OTBOpaHEeTO Ha 6POUIOTO 6U/T OCTBAPEH NpuUcTan 40 HaMOHCKNUTE MOCTOBW,
na MUCTOTO He ja Mepesnio LUefiokynHaTta efl.eHeprvja kKoja MuWHyBa HU3 HEro Kako
nocneavua opf uv3BplleHata MaHunynauvja BpP3 MEpHUTe Kpyrosu. M3rotBeHa e
(hakTypa - npecmeTka 3a MOTpOLUeHa efl.eHeprvja 3a nepuogoT of 26.04.2010 pgo

26.04.2011 rognHa co u3Hoc opf 274.310,50 peHapu. daktypara € cO gartym Ha
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n3pgasawe 06.07.2011 rogmHa, a Ha 07.07.2011 roguvHa TY>XEHUOT W3rOoTBUN
npegynpenysame 3a KOHCTaTMpaHO HEOB/IACTEHO KOPUCTEHE Ha eJl.eHepruja Ao
TYXWUTenkara, 3a Koe Hema [oKa3 [a/iM € AOCTaBeHO Ha uctara 3aefHo Co haktypara.
Of cTpaHa Ha TyXeHWoT nsgazeH e paboteH Hanor 6p. 962094 og 16.07.2011 roanHa
3a UCK/lyyyBame Ha eJ/l.eHeprvja of CTaHOT Ha TyxuTteskaTta. Mo nogHecyBawe Ha
Tyxb6aTa of, cTpaHa Ha TyxuTesnkara, Ty)XeHMoT Ha geH 13.09.2011 roguHa nogHen
KpvBuMyHa npujasa go OJO Ckomje NpoOTMB TyxuTesikata, MefyToa BO TeKOT Ha
nocrtankata He e [0OCTaBeH [oOKa3 3a MNoBejeHa KpMBWYHA MNocTanka nMnpoTmns
Tyxutenkara. Tyxutenkara nogHesna npegior 3a obes3befysare Ha [0Ka3n 3aBepeH
nog P. 6p. 305/11 n BO Taa nocrtanka € U3roTBeH BeLWT Hao4 U MUC/EHE Of BeLTo
niue AvnaoMmpaH enekTpovHxeHep MunaHye BorgaHoBCKM criopep, Koj Ha 6pounsioTo
He GU10 KOHCTATUPaHO OLWTEeTYBaHe Ha NJIOMOUTE Ha MMaBHUOT Y NMPUKITYYHUOT Kanak u

He 6uno KOHCTaTunpaHo HeEOB/MACTEHO KOPUCTEHE Ha en.eHepera.

OBOj CyA v LieHelle 1 ocTaHaTuTe XasibeHn HaBoamW, HO 3a UCTUTE Hajae Aeka HemaaT

B/MjaHMe 3a NOMHAKBO O//lyYyBaH-€.

Mmajkn ro npeasug ceto noHanpes HaBefeHo, 0BOj Cy Hajae Aeka NPBOCTENEHNOT cyf
npasBu/HO OA/TyYMs1 KAKO BO M3pekata Ha 06XasieHOTO pelueHne corsiacHo yn. 60 n 62
og NpaBuNHMKOT 3a YC/I0BK 3a cHabayBawe COo enekTpuyHa eHepruja (,Cn. BECHUK Ha
PM* 6p. 162/09 op 30.12.2009 roguHa) v un. 182 cr1.1 n 183 cT1.1 04 3akoHOT 3a

COMNCTBEHOCT U ApYrv CTBapHU npasa.
Bo cmucna Ha o6pa3noxeHneTo, a cornacHo 4n.370 c1.1 Tou.2 oa 31 ce oasyum Kako

BO 1n3pekKaTa Ha OBa pelleHne.

(AnenauvoHeH cypg Ckonje MK.6p.-2900/12 og 13.06.2012 rogmHa)
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17.

10.3akoH 3a COMncTBEeHOCT U Apyrn cTBapHu npasa ,C. BeCHUK Ha PMakegoHuja
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