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NPEATOBOP

HacnoB nayuyne koudepeHuuje ca MehyHapoaHuMm ydemheMm YHjU CMO
nomahunu "[IpaBo y ¢yHKuMju pa3Boja ApyluTBa" je omabpaH Mocie JIyxKHUX
KOHCYJTaIMja y pelakiuoHoM onoopy. Hama Hamepa je Omia ga 00yxBaTuMo
IITO BUIIIC MTPaBHHUX TpaHa M 00JACTH W Jia TeMa HaydyHe KOH(EHIHje He Oyie
YCKO TIOB€3aHa Ca jJaBHUM WJIM TpUBaTHAMA IPaBOM, KPHUBHYHHM WU
rpahaHCKUM, TOPOAMYHMM WM TIPUBPEJAHUM, CBETOBHUM WJIM KAaHOHCKHM,
yYHyTpammsuM uwin MehynapogauMm. Kenenmun cmo na mro Behu Opoj ayropa
M3J0KHM CBOje paJoBe alyd M Jla Ce YIOpelde MNpaBHH apryMEeHTH H Yy
IMBWIM30BAHOM M HAYYHOM JIMjaJIOTy JOTIPUHECE pelaBamby OpOjHUX MPaBHUX
anmu u mpoOiemMa KOju ce jaBibajy y mpakcu y CpOWju W HHOCTPAHCTBY.
Haxanoct, mu 3anocnenu Ha [IpaBHoM dakynteTy YuuBep3urera y KocoBckoj
MHuUTpOBHIIM CMO CBECHH Ja JPYIITBEHE OKOJHOCTH BEOMa YTHYy Ha
UCITyHaBambe MPAaBHUX aKaTa M MPaBHUX HOpMU. ['oarHaMa paguMo y IpaBHOM
KOHTEKCTY M OKOJTHOCTUMa Koje Cy came 1o ceOu Sui generis. Yucra teopuja
npaBa Xanca Kensena Temko aa ce Mmoxe npumeHutd Ha KocoBo u Meroxujy
WM HA OKOJHOCTH IO/ KOJUM PaauMoO U Y KOjuMa 00jaBJbyjeMO CBOje HaydHE
pazoBe M OpraHu3yjeMo OBakBe HaydHe KoH(pepeHnuuje. HapaBHo, TO He 3HaUU
Ja on0aiyjeMo OCHOBHHM IPAaBHU YHYTPAIIkbH U Mel)yHapOJHU OKBHP y KOjeM
ce oflBMja OBa Hay4yHa KoH(pepHIMja u HamI pana, YcraB Penybnuke Cpouje u3
2006. roguae u Pesonyumjy 1244 Cb YH u3 1999. ronune koju U3pUUMTO
npornucyjy na je KocoBa m Meroxuja y HpaBHOM U JpP>KaBHOM CHCTEMY
Peny6nuke CpOuje kao meHa jyKHa MOKpajuHa. MehyTuM, y HaiieMm ciydajy
UMa M eleMeHaTta MelyHapoJHOT MHTPEBEHIMOHHM3MAa WM OHHUX YTOBOpa H
JPYIITBEHUX OKOJIOHOCTH BaHPEIHOT CTama Koje je Haj0oJhe OmMcao 4yBeHU
Hemadku npaBHUK Kapi IImut. ¥ TOM KOHTEKCTY, MyOJIMKamMja Koja je mpes
BaMa NpejcTaBba JOMPUHOC Pa3BOjy W pasyMeBamy JpYyIITBA KOje HAcC
OKpYXKyje alli M MOoJu3amy MpaBHEe HayKe Ha BUIIM HaydyHH HHUBO. KoHadHO,
ca 3aJI0BOJGCTBOM KOHCTAaTYjeMO Ja je BelIMKH Opoj HayuyHHKa u3 PemyOmimke
Cpbuje W HMHOCTpAaHCTBA IIOCIIA0 BpPEAHE W 3aHUMJBMBE pAJOBE KOJU CY
Ipe3eHTHpaHu y oBoj mnyOnukanuju. Ca 3aJ0BOJBCTBOM CMO HX YHTAIH.
AyToprMa ce W OBOM IPWJIMKOM 3aXBaJbyjeMO M IO3MBAMO HAy4Hy aid U
IIMPY jJaBHOCT Ja ca MaXHOM IPOYMTAjy OBaj BUILIE HEr0o HHTEpecaHTaH
300pHUK. Y HBEMy HMa BpEeIHUX JONPHUHOCA HAYYHO] TEOPHjHU Y CBUM I'paHama
u obmactuma mpasa. [Ipaktuuapuma he cBakako OUTH MHTEpECAaHTaH M BEITHKH
Opoj MpaBHUX YMHCHUIIA KOje CaIP>KU OBaj 300PHHUK.

YPEJHHUK
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Marija Ampovska®
Faculty of Law, University Goce Delchev in Stip,
Republic of North Macedonia

MEDICAL PROFESSIONAL LIABILITY INSURANCE IN THE
MACEDONIAN LEGAL SYSTEM

Abstract: Generally speaking the compensation of damage for patients
in the health care system can take place in three ways: through the social
insurance system, including funds, through private insurers’ schemes and
through the liability system. The focus of this paper is the compensation
through private insurers’ schemes in the Macedonian legal system. This model
of compensating damage in the health care system differs significantly from the
liability system. The central issue in the compensation through insurers’
schemes is whether the insurance conditions have been met, and the
circumstances under which the damage has occurred are of little or no
relevance. On the other hand, under the liability system the damage can be
compensated only if a medical practitioner or an institution can be shown to be
liable. Presenting the characteristic of Macedonian liability insurance law
through the normative solutions, other legal sources of medical liability
insurance, comparative legal theory and realization of the liability insurance in
practice aims to lead to conclusion about the meaning of this institute in
Macedonian law and practice.

Keywords: liability, insurance, damages, tort law, medical
practitioners’ liability, compensation

1. INTRODUCTION

Macedonian law doesn’t contain specific legal rules on liability for the
medical practitioners or the medical institutions. The regulation of the liability
in the health care system is to be found in the general rules for liability, in the
Macedonian tort law. Having in mind the legal literature worldwide? and the
legal practice in Macedonia we can conclude that there are few possibilities
regarding this question. Here, the rules on fault liability apply, as well as the
rules on vicarious liability, contractual liability and strict liability under the

! Assistant professor , marija.ampovska@ugd.edu.mk
2 p. Klari¢, Odstetno pravo, Narodne Novine d.d. Zagreb, 2003, pp. 423.
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Macedonian Law on Obligations ( will e referred as Law on Obligations in the
following text). 3

The general principle of medical liability is considered to be the fault
liability.* In most legal systems the standard of care to be taken by medical care
providers engaged in possibly risky activities is not only determinate by the
court systems, but also by the legislator and the professional organizations. °
Under Article 11, Law on Obligation Relations, which regulates the conduct in
the performance of professional obligations, an objective standard of care
(conduct of an expert), is introduced to the law. The medical practitioner
therefore is obliged to meet the requirement of necessary diligence and
necessary knowledge: "The party in the obligation is obliged to perform the
activity with increased diligence, in accordance with the rules of the profession
and the customs (diligence of a good expert) in carrying out the obligation of
his professional activity."® This is the statutory base for application of largely
objectified standard of care in Macedonian liability system when medical
conduct is tested against the criterion that the care provider must have sought to
apply the due care that may be expected of a reasonably skilled care provider
acting reasonably in the same circumstances. In theory, the fact that experts’
actual individual abilities are not taken into consideration is justified the
consideration that anyone who exercises an activity that requires special
knowledge and powers of reasoning in spite of the lack of relevant ability,
creates a source of special danger precisely by so doing, not just for any
specific contractual partners, but also for any third parties.’

But in our legal practice there are also cases of awarded compensation
of damage where the rules of strict liability where applied.® This way the
patient, under certain conditions, has the right to compensation if no fault was
involved in a medical action, i.e. if the treatment was carried out completely
lege artis. Also there is legal practice of establishing vicarious liability, by
applying Law on obligations, Article 157 par. 1.°

In law theory scholars have suggested many times that liability law as a
whole or in part with respect to medical treatment are replaced by an insurance-

% "Official Gazette of the Republic of Macedonia” no. 59/2002, no.60/2006, no.29/2007,
n0.106/2008, n0.135/2011, n0.113/2012 and no.148/2015.

*P. Klari¢, Odstetno pravo, Narodne Novine d.d. Zagreb, 2003, pp. 423.

% J. Dute, G. M. Faure, H. Koziol (eds.), No-Fault Compensation in the Health Care Sector,
SpringerWien NewYork, 2004, pp. 37.

® Article 11 Law on obligations.

" H. Koziol, Basic Questions of Tort Law from a Germanic Perspective, Jan Sramek Verlag
KG Wien, 2012, pp. 207.

® Basic Court Kocani P. 39/09 from 06.06.2011, Court of Appeal Stip GZ No. 1427/2011
and Supreme Court of the Republic of Maceodnia Rev. 2 No. 133/2012 from 19.06.2013.
° Basic Court Stip P4-46/16 from 16.11.2018.
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based solution.’® The advantages of insurance-based approaches are the
compensations for victims that are achieved before prior examination of all the
tort prerequisites and in short time. The disadvantages that are pointed out in
theory are: if the reasons why the damage occurred are not taken into account
than the patient will receive compensation even for damage caused by a chance
or his own carelessness. This will result in increased number of damage claims
and the costs on the insurers’ side. In the end, the economic analyses of the
insurance based approaches show that the cost of such damage would be borne
by all those who applied due care in the management of their own affairs via
increased premiums or via another mechanisms of the insurer.*!

This paper aims to present the current situation in legislation and in
practice in order to come to some conclusions about the position that patient in
Macedonian health care sector have. Therefore the paper will answer the
question: Is there compulsory insurance and will describe in details the
conditions for compulsory insurance. Furthermore, the paper aims to establish
if specific regulatory regime exists under Macedonian law, as well as to answer
the question if patients take out first-party insurance or if the providers of
service carry liability insurance.

1. LEGAL SOURCES OF LIABILITY INSURANCE IN THE HEALTH
CARE SECTOR

By its legal nature, liability insurance related to medical activity is a
liability insurance contract, and hence the basic legal source for its regulation is
the Law on Obligations of Republic of Macedonia. In the first place, the
provisions on liability insurance®? are applicable, and since liability insurance is
considered to be a subtype of property insurance, general provisions for
property insurance’® as well as common provisions for property and persons
insurances™ are applicable too.

The legal source that is lex specialis regarding the liability insurance in
the health care sector is the Law on Health Protection. It contains a provision
that the medical practitioner is ethically, professionally and materially liable,
and the health institution ensures the liability of the the medical practitioners
for the damage they could have caused during the performance of the

H. Koziol, Basic Questions of Tort Law from a Germanic Perspective, Jan Sramek
Verlag KG Wien, 2012, pp. 5.

" Ibid, pp. 6.

12 Articles 996 and 997 of the Law on Obligations.

3 part 2 Section 1, article 980-985 of the Law on Obligations.

1 Article 953-979 of the Law on Obligations.
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healthcare activity. *° This implies that the health institution has the obligation
to conclude an insurance contract with a provider of this kind of insurance. The
liability insurance is compulsory for the health institution. The violation of this
obligation is considered to be misdemeanant that can be sanctioned with a fine
for the health institution in amount of 5.000 EUR in Denars counter value.™®
Unfortunately, the law doesn’t make any differentiation between liability
insurance for health care professionals who engage in their profession as
independent practitioners, businesses engaging in health care or medical
treatment operations, businesses providing medical transportation services, and
other specific cases, as known in the comparative law.’

Macedonian law is familiar with a specific regulatory regime of the
liability insurance in the health care system. It is known as liability insurance
related to medical, dental and pharmaceutical activity. In the comparative
literature it is known as medical malpractice insurance and it is considered to
be a type of professional liability insurance for physicians and other healthcare
providers. In the event of an allegation of negligence or a lawsuit, medical
malpractice insurance will cover expenses, including defense attorney fees,
court costs and any settlements or judgments. '® But there is no specific scheme
for first party insurance that is limited to medical accidents, and patients in
Macedonia do not take out first party insurance.'® It is pointed out in the legal
literature concerning this question that first-party insurance does not seems to
be of any significance when it comes to the particular risks of health care. A
certain percentage of the population take out general health insurance policies,
but this is no special first-party insurance covering risks of medical treatment.?°

BArticle 152 Law on Health Protection, Official Gazette No.. 43/12, 145/12, 87/13, 164/13,
39/14, 43/14, 132/14, 188/14, 10/15, 61/15, 154/15, 192/15, 17/16 and 37/16.

16 Article 307 paragraph 307(12).

7M. Mikkonen, "Compensation in the Finnish Health Care Sector", Tort and Insurance
Law Vol. 8, SpringerWienNewYork, 2004, pp. 190.

¥Many states require physicians (and often other healthcare workers) to have medical
malpractice insurance. Even in states that do not have such requirements, it’s well-advised
to have insurance, especially for physicians. According to a 2011 study in The New
England Journal of Medicine, 7.4% of doctors in their sample had faced a malpractice
claim in the previous year — that’s 1 out of every 14 doctors in any given year. See more
comparative  data on  https://www.cunninghamgroupins.com/medical-malpractice-
insurance-complete-quide/, last visited on 28.04.2019.

19 Also England doesn’t have specific scheme for first part insurance, see Michael A. Jones,
Compensation in the English health care sector in Tort and Insurance Law, Vol. 8,
SpringerWienNewYork, 2004, pp. 159.

2 B. A. Koch, H. Koziol, "Comparative report and conclusions", Tort and Insurance Law,
Vol. 8, SpringerWienNewYork, 2004, pp. 428
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This liability insurance scheme is the traditional compensation
mechanism. There are many traditional insurers in Macedonian insurance
market that participate in the medical liability market. The scope of this
professional liability insurance is determined through the insurance contract
passed between the health institution and the insurance company. The insurance
contract is consisted in the printed form as to the general and specific
conditions (terms) created by the insurance company. The characteristics of the
insurance contract will be approached later in the text.

Macedonian Law is also familiar with the existence of actio directa —
the damaged persons’ right to a direct lawsuit under which: "In the case of
liability insurance, the damaged person may request directly from the insurer
compensation for the damage that he suffered with the event for which the
insured responds, but not exceeding the amount of the insurer's liability. The
damaged person has, from the moment he became insured, his own right to
compensation from insurance, and any subsequent change in the rights of the
insured against the insurer is without prejudice to the right of the injured party
to compensation. "?* Regarding the usage of actio directa — direct lawsuit, a
subrogation can occur as a right of an insurance company to step into the shoes
of the party whom they compensate, and sue any party whom the compensated
party could have sued (recovery action).

2. CHARACTERISTICS OF THE LIABILITY INSURANCE OF
MEDICAL PRACTITIONERS THROUGH THE PRISM OF THE
SPECIAL TERM OF THE INSURANCE COMPANIES IN
MACEDONIA

2.1.Subject matter of insurance

In most of European countries, the risk of claims for negligence and
malpractice is seen as an occupational hazard and practitioners and health care
organizations limit their risk by taking out liability insurance. The liability
insurance of medical practitioners and the insurance contract in this case serves
to cover the risk that the insuree himself will be liable to a third part, so this is
third —party liability insurance. Third-party liability insurance serves the
interests of patients as it secures the compensation payments, so it serves the
compensatory function of tort law. On the other hand, it is considered to be
absolutely essential for the health institutions in order to make the liability risk
associated with operating the institution calculable.” Medical professional

21 Article 997 Law on Obligations.
?2H. Koziol, Basic Questions of Tort Law from a Germanic Perspective, Jan Sramek Verlag
KG Wien, 2012, pp. 60.
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liability insurance provides third-party coverage, which means it reimburses a
person (usually the injured person or their family) who is not one of the two
original parties to the insurance contract. This reimbursement is called
indemnity. In addition most insurance policies provide for first-party coverage
to the physician for the cost incurred in defending a claim, whether or not
indemnity is ever paid.

Incorporating the previous theoretical and practical knowledge, the
special terms have defined the subject matter of insurance in this case as "the
statutory civil liability of the insured person for damages caused with death,
physical injuries and damage to health.” In terms of the basis of liability
provided with the general principles of tort law, subject for insurance is mainly
the fault liability. To be more precise, the insurance policy offers indemnity
only for the damage that is result of negligence, i.e. the both types of
negligence: gross negligence and the infringement of the duty of care that we
elaborated in the text above. Fault liability of the insured person for damages
caused intentionally (dolus as a type of fault) is excluded from the subject of
insurance.?® But analyzing the provisions in the special terms, we came across a
provision that indicates that the insurance liability for strict liability in medicine
has been introduces to our insurance law. According to this provision, subject
of insurance is also the liability of the insured person that arises from
performance of the healthcare activity, in case of damages that are caused by
possession or usage of medical appliances or devices which are recognized in
the medical practice and are not excluded under the terms in question.?*

It can be also noted that insurance companies in Macedonia are in line
with the shift from "occurrence” to “claims made" systems.”® As a result of this
shift the insurance only covers cases that were reported during the duration of

2 Article 9 and 10, Special term for liability insurance of doctors and other medical
practitioners, Uniga insurance (IToceOHHM YCIIOBH 3a OCHI'YpyBalme€ Ha OJATOBOPHOCT Ha
neKapu " OCTaHATH 3/IPAaBCTBEHH paboTHHIH), available on
http://www.uniga.mk/repository/media_cnt/UNIQA-Macedonia-
2018/53.Posebni~20uslovi~20za~200siguruvanje~20na~20o0dgovornost~20na~20lekari~20
i~200stanati~20zdravstveni~20rabotnici_hcm0105235.pdf, last visited on 29.04.2019;
Article 3, Terms for liability insurance for medical practitioners, Winner-Vienna Insurance
Group Skopje, available on http://www.winner.mk/wp-content/uploads/2019/04/Uslovi-za-
osiguruvanje-od-odgovornost-na-zdravstveni-rabotnici.pdf, last visited on 29.04.2019.
 Article 3 paragraph 2 Terms for liability insurance for medical practitioners, Winner-
Vienna Insurance  Group  Skopje, available on  http://www.winner.mk/wp-
content/uploads/2019/04/Uslovi-za-osiguruvanje-od-odgovornost-na-zdravstveni-
rabotnici.pdf, last visited on 29.04.2019.

% Article 1 paragraph 2, Special terms for professional liability insurance for doctors and
other medical practitioners, Eurolink AD, available on
http://www.eurolink.com.mk/uploads/13-10.pdf, last visited on 29.0.2019.
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the insurance and not just any damage that has occurred in that period, but was
only reported later in time.?® In the literature it is noted that this way the
insurance companies are protected from any additional expenses that may arise
in case the practitioners/medical institution has made a change regarding their
liability insurance carriers. In case where the "occurrence"” system is adopted,
the new liability insurance carrier may have to take out additional coverage for
the risk of damage caused during the running time of the previous liability
insurance.”’

2.2.Contract parties

Having in mind that we are talking about liability insurance, we can
emphasize that more than two subjects with different legal position should be
differed in case of medical liability insurance. The contracting parties of the
insurance contract are the insurer and the health institution. The first party is a
company, also known as an insurer, a carrier, or a provider, that is licensed by a
state to sell some or all types of insurance. The health institution is obliged to
conclude this contract and its main contractual obligation is to pay the
insurance premium. There is also a third subject — the insured person, that is
party or parties covered by an insurance policy, also called a policyholder. The
insured person may be a physical or a legal person,?® although most of the
special terms use only the term “person whose liability is covered with the
insurance.?And the last subject that appears in the cases of medical liability
insurance is the person suffering damage — the third person. The damage is
consisted of death, physical injuries and damage to health. *° These are

% |. Giesen, E. Engelhard, "Medical Liability in the Netherlands”, in B. A. Koch, et al.
Medical Liability in Europe: A Comparison of Selected Jurisdictions, Berlin, Boston: De
Gruyter, 2011, pp.366.

27 H

Ibid.
% Introductory provisions, Special terms for professional liability insurance for doctors and
other medical practitioners, Eurolink AD, available on

http://www.eurolink.com.mk/uploads/13-10.pdf, last visited on 29.0.2019.

2 Article 2 Special term for liability insurance of doctors and other medical practitioners,
Uniga insurance (TToceOHU yCIIOBH 3a OCUTYPYBarbe Ha OJrOBOPHOCT HA JIEKAPH U OCTAHATH
3PABCTBEHH paboTHHITH), available on
http://www.uniga.mk/repository/media_cnt/UNIQA-Macedonia-
2018/53.Posebni~20uslovi~20za~200siguruvanje~20na~20odgovornost~20na~20lekari~20
i~200stanati~20zdravstveni~20rabotnici_hcm0105235.pdf, last visited on 29.04.2019;
Article 2, Terms for liability insurance for medical practitioners, Winner-Vienna Insurance
Group Skopje, available on http://www.winner.mk/wp-content/uploads/2019/04/Uslovi-za-
osiguruvanje-od-odgovornost-na-zdravstveni-rabotnici.pdf, last visited on 29.04.2019.

* This is provided in article 3 Special term for liability insurance of doctors and other
medical practitioners, Uniga insurance (IToce6Hu ycioBH 32 OCUI'YpyBambe Ha OJTOBOPHOCT
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damages arising from personal injury. In legal theory there is a differentiation
of two types of damages in personal injury cases: general and special damages.
Originally “general damage” reflected a pleading rule, referring to a loss which
was presumed to be the natural and probable consequence of the tort. Also
“general damages”, on the other hand, comprise all non-pecuniary losses, past
and future, as well as future earnings (earning capacity). On the other hand
“specials” refers to all items of damage capable of (more or less) precise
quantification, comprising medical and other expenses as well as lost
earnings.®® Special damages claims can also comprise: loss of promotion
prospects, past care and future care needs, aids and equipment, future medical
treatment, prosthetics, pension loss, and other.

But the mentioned special terms in Macedonian insurance law don’t
offer this differentiation and it is left to the practice to define which damages
will be compensated under the terms. There are provisions that the insurer is
obligated to compensate the pecuniary and non-pecuniary damages up to the
amount of the actual damage, but not more than the fix amount of money.*? The
amount of the compensation for damage is determinate and estimated by the
insured person, the insurer and the person suffering damage all together, or by
an authorized court expert.>® On the other hand, there is a category of damages
called "pure financial loss" that by definition differs from the personal injury
mentioned above, and that is covered with the insurance in cases of medical
liability.>* But this is not a regular case as the personal injury coverage, and

Ha  JIeKapd W OCTaHaTH  37paBcTBeHH  paborumum) ,  available  on
http://www.uniga.mk/repository/media_cnt/UNIQA-Macedonia-
2018/53.Posebni~20uslovi~20za~200siguruvanje~20na~20o0dgovornost~20na~20lekari~20
i~200stanati~20zdravstveni~20rabotnici_hcm0105235.pdf, last visited on 29.04.2019;
Article 3, Terms for liability insurance for medical practitioners, Winner-Vienna Insurance
Group Skopje, available on http://www.winner.mk/wp-content/uploads/2019/04/Uslovi-za-
osiguruvanje-od-odgovornost-na-zdravstveni-rabotnici.pdf, last visited on 29.04.2019;
Article 1 of the Special terms for professional liability insurance for doctors and other
medical practitioners, Eurolink AD, available on http://www.eurolink.com.mk/uploads/13-
10.pdf, last visited on 29.0.2019.

%1). G. Fleming, The law of torts 9th ed., Sydney: LBC Information Services, 1998, pp. 267.
%2 Article 14 Special terms for professional liability insurance for doctors and other medical
practitioners, Eurolink AD, available on http://www.eurolink.com.mk/uploads/13-10.pdf,
last visited on 29.0.2019.

% 1bid, art. 17 and 18.

 Article 5, Special terms for professional liability insurance for doctors and other medical
practitioners, Eurolink AD, available on http://www.eurolink.com.mk/uploads/13-10.pdf,
last visited on 29.0.2019.
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therefore we can come across special terms that exclude financial damages
from the scope of liability insurance coverage.®

But, there is an actual limitation for the damaged person to achieve full
compensation through the liability insurance system. It is consisted of the
mentioned fixed amount provided in the insurance contract, usually for one
damage event. The amount of compensation to be awarded to the claimant
cannot exceed the amount covert by liability insurance. If case of several claims
originating from same event and the total amount of compensation exceeds the
covert amount, the rights of the claimants are proportionally diminished.

The amount of coverage obtained depends on numerous variables
including affordability, requirements of institutions, degree of protection
desired to protect assets, and trends in judgments and settlements. The
willingness of individuals to accept risk and protect assets is a strong
consideration of determining policy limits.

Exclusions in a policy describe specific exclusions from coverage for
the policy. The specifics of exclusions vary but include particular types of
medical treatment or practices, coverage offered under other policies, business
associated activities that are not directly related to the primary coverage ie,
administrative work. Additional activities for which coverage is desired that
may be excluded must be included under endorsements.

In the table below the Macedonian liability insurance practice, for the
period 2013-2018, is presented in order to analyze the compensation for
damage achieved through the insurance system.

Table 1 Medical liability insurance®’

% Article 13 paragraph 2(4) of Terms for liability insurance for medical practitioners,
Winner-Vienna Insurance Group Skopje, available on http://www.winner.mk/wp-
content/uploads/2019/04/Uslovi-za-osiguruvanje-od-odgovornost-na-zdravstveni-
rabotnici.pdf, last visited on 29.04.2019.
% Article 2 of the Special terms for professional liability insurance for doctors and other
medical practitioners, Eurolink AD, available on http://www.eurolink.com.mk/uploads/13-
10.pdf, last visited on 29.0.2019.

¥ Liability insurance related to medical, dental and pharmaceutical activity,
CLASS 13 - General liability insurance

The data is obtained from the insurance undertakings through regularly
reporting according to the article 104 from the Insurance Supervision Law (“Official
Gazette” no. 27/02, 84/02, 98/02, 33/04, 88/05, 79/07, 8/08, 88/08, 56/09, 67/10, 44/11,
188/13, 43/14, 112/14, 153/15, 192/15, 23/16, 83/18 and 198/18) and it is available on
http://www.aso.mk/index.php?option=com_fjrelated&view=fjrelated&id=0&Itemid=91&Ila
ng=mk, last visited on 28.04.20109.
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Premium Claims 000mkd
Period Number of | Gross written Gross Number of Gross Number of Gross
contracts premium unearned claims claims paid claims RBNS
concluded premium liquidated (liquidated) | reserved | provisions
provisions
3k 2018 2.631 9.969,42 6.233,07 0 0 9 7.095,00
2k 2018
2.305 7.663,02 7.605,57 0 0 6 1.910,00
1k 2018
1.511 4.679 8.042 0 0 7 3.964
4k 2017 3.010 15.519 7.169 0 0 6 3.927
3k 2017 2,481 11,553.83 6,999.87 0 0 5 2592
2k 2017 2.021 9.749,32 9.288,00 0 0 4 2032
1k 2017 1.382 6.248,44 9.945,03 0 0 2 753
4k 2016 2.249 16.757 7.767 2 1.980 2 753
3k 2016 1.769 14.678 9.984 1 1.232 1 200
2k 2016 1.129 8.914 8.152 0 1 2 816
1k 2016 693 5,286 8,415 0 1 3 853
4k 2015 1,948 14,003 6,427 0 0 1 1,661
3k 2015 1.460 11.456 7.513 0 0 1 1.661
2k 2015 | 957 7.745,04 7.154,84 0 0 1 1.661,00
1k 2015 | 569 4.067,92 7.087,88 0 0 1 1.661,00
4k 2014 | 941 12.693 6.305 0 0 1 1.661
3k 2014 | 524 9,289 5,921 0 0 1 1,661
2k 2014 | 371 6.522,27 5.989,84 0 0 1 1.661,00
1k 2014 | 263 4,410.44 5,518.45 0 0 1 1,661.00
4k 2013 | 780 8.319 3.814 0 0 1 1.661
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As resulting from the official data, in the past period of 5 years only
three claims were liquidated, although the number of insurance liability
contracts since 201 is in a constant growth, as well as the amount of the gross
written premium. These numbers showed that the meaning of the liability
insurance system in Macedonia regarding the compensation of damage in the
healthcare system is minor or rather non-existing from the legal, financial and
also social standpoint. Regardless of the existence of medical liability market
and special terms that offer some adequate indemnity in cases of medical
malpractice, the compensation of these damages is compensated otherwise (if
even compensation is claimed). This indicates that there is a need for profound
research into the reasons why medical insurance isn’t alive in Macedonian
system, and we can only note that these data opened more questions that they
have answered, questions that can be approached in another occasion.

3. Tendencies in medical liability insurance

Today the liability insurance is considered to be the traditional
compensation mechanism regarding compensating damage in the health care
sector. But analyzes show that the medical malpractice is considered to be
consisted of elements that affect the insurability. The comparative studies show
that especially in U.S. insurers have claimed that medical practice has became
an uninsurable risk as a result of the liability crisis which arose in the late
eighties. Other markets also follow the example and traditional insurers have
increasingly withdrawn from medical liability insurance market.® Also in
Europe "...it is often said that insurances for medical risks are hardly if ever
profitable and this is also seen as explanation for the relatively small number of
insurers that offer these insurance, especially where hospital and other health
care institutions are concerned."*® Therefore new tendencies have appeared,
not only in legal theory, but in legislation as well. A new system called "no-
fault compensation in the health care sector” (NFCS further in the text) has
been already introduced and has been in operation for some time as NFCS that
covers most or all of the health care system, in New Zealand, Norway, Sweden,
Finland and Denmark. In all five countries the system is regulated by law and it
is noted that there are number of differences between them, particularly as
regards the method of funding, the extent of cover, the costs that are eligible for

M. Faure, "Economic observations concerning optimal prevention and compensation of
damage caused medical malpractice”, Tort and Insurance Law, Vol. 8, SpringerWien
NewYork, 2004, pp. 79.

¥ |. Giesen, E. Engelhard, Medical Liability in the Netherlands, in B. A Koch,. et al.
Medical Liability in Europe: A Comparison of Selected Jurisdictions, Berlin, Boston: De
Gruyter, 2011, pp.366

333



Jomu. np Mapuja AMnoBcka

compensation and the relationship between the NFCS and the liability system.*
The general remarks about NFCS are that these systems come in many shapes
and sizes. Also the notion of fault still plays a significant role in determining
the right to compensation, so it is noted that the term NFCS is misleading.**

4. Concluding remarks

The liability system alone as a method for compensation of damage
suffered in the health care sector does not provide a sufficient guarantee of
compensation given the insolvency risk. The idea that numerous problems of
medical liability can and should be solved through insurance is accepted in
Macedonian positive law. But the question that remains to be answered is to
what extent insurance liability should replace liability system. The basic
principles of tort law should be protected, and one of it is that risk should be
borne by the part creating it. Otherwise, the increase of security through
insurance will decrease the care implied in the matter.

It is noted in the literature that from an economic prospective liability
insurance will provide protection for the risk averse injurer and only indirectly
for potential victims. The health institution is accepting a certain loss in the
form of payment of a premium so that the future risk in case an injury would
happen can be removed from this insurer. Although the provision on statutory
duty of the healthcare institution to obtain liability insurance for the medical
practitioners implicates that this is a case of mandatory insurance, the analyses
of the official reports of the insurance companies indicate that this provision
lives only on paper, but not in practice. Our liability insurance reality is that
injured persons don’t use the right to direct claim to the insurance companies
(actio directa), nor the right to address their claim to the insurance company
aside from the courtroom. Cases of medical liability do exist* and currently
most of them are financial burden for the health institutions, and not the
insurance companies. The compensation of damage is achieved on the basis of
general tort law principles and rules in civil procedures. The medical liability
system contains a number of inherent defects, including the length of the civil
procedure, the fact that liability claims harden relations between parties, high
costs, selective access to the liability system, problem of proof, uncertain and

“0'J. Dute, "A comparison of non-fault compensation schemes", Tort and Insurance Law,
Vol. 8, SpringerWien NewYork, 2004, pp. 479.

*! More on this matter in J. Dute," A comparison of non-fault compensation schemes", Tort
and Insurance Law, Vol. 8, SpringerWien NewYork, 2004, pp. 479.

2 This research also included analysis of the court practice and we came across a
significant number of medical liability cases in civil procedure. Some of them are
previously cited in the text.
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sometimes arbitrary outcome of the process, risk of over and under
compensation.*®  This way, the injured person faces a long way to
compensation, a way that is financially and emotionally exhausting. The health
care system could possible face financial crisis in order to pay the damages, but
there are also other main problems for the care provider as high cost of the
process, the length of the process, the stigmatizing effect which the process can
cause, the high insurance premiums and associated threat of uninsurability.
Regarding the main problems for the health institutions, from a social
standpoint, the quality, costs and continuity of health care are at stake.** The
only beneficiary are the insurance companies as they generate premiums from
the medical liability insurance but according to the official reports, have faced
only 3 liability insurance claims in the past five years. For us, this are enough
reasons for changes to be introduced in the medical liability and insurance
system, and during the process the new tendencies of the so called "no- fault
compensation system in the health care sector" should be taken into
consideration.
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Summary

The author has conducted an research regarding the medical insurance
liability in Republic of North Macedonia. This scientific research took path in
three ways: legislation on liability in general, and medical liability in particular;
provisions contain in the special terms of the insurance companies that offer
liability insurance for medical practitioners and healthcare institutions; and the
practice regarding the compensation of damage suffered in the health care
sector through the prism of court decisions and insurance claims. As a result of
the research the paper called Medical professional liability insurance in the
Macedonian legal system was composed.

The paper aims to show that although Macedonian legal system doesn’t
incorporate special medical liability norms, the general tort law principles,
through their implementation by the courts, serve well the goal to provide
adequate protection for the patients in the health care sector. We can also note
that in theory the patients are even better protected by providing the mandatory
liability insurance, and in Macedonia there are quite a number of insurance
companies that offer this kind of insurance. The insurance system created by
the special terms is on occasions even progressive and in line with the modern
tendencies of compensating damage in the health care sector. But unfortunately
these norms are living only on paper, and as the reports show, in period of more
than 5 years there has been only three claims for medical insurance liability that
have been liquidated. Overall the compensation for damage is left to be
accessed through the civil liability system, and that is the hardest way for the
injured persons. The paper shows the need to amendments in the medical
liability system in general in Macedonia, and new tendencies in this area should
be taken into consideration.

PE3UME

AyTop je CHpoBEO HCTpaXMBame€ O 3APABCTBEHOI OCHUTypama O/
oaroopHoctn y PemyOmumm  CeBepnoj Makenonnju. OBO  HaydHO
HCTPAXUBAKE C€ OIBHMjaJi0 y TPU HACOKE: 3aKOHOJABCTBO O OATOBOPHOCTH
YOIIIITE, U MOCEOHO METUIMHCKA OATOBOPHOCT; OApeade caapikaHe y moceOHe
yCcIIOBe Ha ocurypanajyha JpymiTBa Koja HyJe OCUTYpPame O]l OATOBOPHOCTH 32
JMjeYHUKe M 37PAaBCTBEHE YCTAHOBE; M IMPAKCy y BE3W Ca HAKHAJOM IITETE
IPeTPIUbEHE Yy 3IPAaBCTBEHOM CEKTOPY KpO3 IMpPU3MYy CYICKHUX OJUIyKa U
NOTpaXKUBamka 0OJ1 OCUrypama. Kao pe3ynrar ucTpaxuBama CacTaBJbEH je paj
noja HasuBoM Ocurypame MEIUIMHCKE MNpo(ecHOHAHE OATOBOPHOCTH Y
MaKeJ0HCKOM IIPaBHOM CHCTEMY.

[lws pama je na mokaxe Ja MAaKO MAaKeIOHCKM IHpPAaBHU CHCTEM He
calpku moceOHe HOpPME O MEIUIIMHCKO] OJITOBOPHOCTH, NPHHIUIH OIIITEr
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JICIUKTHOT TIPaBa, KPo3 HBUXOBO CIIPOBONEH-E O] CTpaHe CyA0Ba, 100po Ciryxke
IJBbY TIpYyXama aJeKBaTHE 3aIUTHTE MalWjeHTHMa Y 3APaBCTBEHOM CEKTOPY.
MoskeMo Takole MPUMETHUTH J1a Cy Y TEOPHUjH TAIMjeHTH joI 00Jbe 3armTruheHu
o0e30ehuBameM 00aBE3HOT OCHTypama OJ OJATOBOPHOCTH, a y MakenoHuju
MOCTOjU BEMWKW Opoj ocurypaBajyhux apymrTaBa Koja HyIe OBaKBY BpCTY
ocurypama. CHCTEM OCHUTYparma, CTBOPEH MOCEOHUM YCIIOBHMA, TIOBPEMEHO je
YaK ¥ MPOTPECHBAH U y CKIIAJy Ca CABPEMEHUM TCHCHIMjaMa KOMIICH3AIIN]e
IITETe Y 3PaBCTBEHOM CEKTOpY. AJM, HaXKaJlOCT, OBE HOPME >KHUBE CaMoO Ha
nanupy, ¥ Kako Moka3yjy W3BELITaju, y MepHoay O] BUIIE OJ] 5 TOJMHA JOILIO0
je 1o caMo TpU TOTpakMBama 3a 00aBe3y 3IpaBCTBEHOT OCHUTYpama OJ
OJI'OBOPHOCTH KOja Cy JIMKBHAMpPaHa. | eHepaHo, HaKHaa IITeTe OCTaje Jia ce
NPUCTYIH KPO3 CHCTEM rpaljaHCKe OJrOBOPHOCTH, a TO j€ HajTEKW HAYMH 32
omrehene. HcrpaxkuBame IMokasyje NOTpedy 3a HU3MjeHaMa y CHCTEMY
OJIrOBOPHOCTH Y 3/IpaBCTBO yomIITe y MakeIoHHUj!, a HOBE TEH/CHIN]E Y OBOj
obnactu Tpeba y3eTu y o03up.
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