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UDC 341.232.7:37 (4— 672 EY : 497.7)

Doc. Dr. Dimitar APASIEV*
Prof. Dr. Igor KAMBOVSKI *
Doc. Dr. Marija AMPOVSKAx*

THE ROLE AND SIGNIFICANCE OF THE STATE ATTORNEY'S
OFFICE IN THE JUSTICE SYSTEM OF THE REPUBLIC OF
MACEDONIA

Abstract: This paper is the
first of a trilogy, based on a
professsional cooperation am-
ong three professors from the
Department of Civil Law at the
Faculty of Law, from the State
University "Goce Delchev" —
Stip (Republic of Macedonia).
It’s a part of a planned
publishing activity for 2018 within the framework of the
one-year  scientific-research
project:  The role and
significance of the State Attorney's Office in the justice
system of the Republic of Macedonia, funded by the
UGD Scientific Research Fund. This paper will be a part
of a monograph dedicated to this specific authority in our
legal system. The authors, using the legal-historical and
normative method, begin with the legislative
arrangement of this institution in the legal system of our
country, going back as far as the period after the Second
World War, when Macedonia was part of the SFR
Yugoslavia. Following, the paper addresses the legal
status and the role of the Public/State Attorney in the judicial system of independent
R. Macedonia. The third chapter continues with consideration of the legal nature of
the State Attorney's Office as a participant in the court litigation procedure. Finally,
the fourth and last chapter, is completed with a description of the internal
organizational structure of the State Attorney as a state body sui generis.

Key words: Public/State Attorney, Yugoslavia, statute competencies,
property issues.

* Faculty of Law, University of Goce Delcev — Stip / Kontak: dimitar.apasiev@ugd.edu.mk
* Faculty of Law, University of Goce Delcev — Stip / Kontakt: igor.kambovski@ugd.edu.mk.
* Faculty of Law, University of Goce Delcev — Stip / Kontakt: marija.ampovska@ugd.edu.mk.

145



Y i 2z i o n e 31/2018

JlerniaTuBHATA ypeleHOCT HA 0Baa crnienu(puyHa HHCTUTYLHja —

o1 ACHOM no neHec (MpaBHO-MCTOPUCKH NMPHCTAI)

JyrocioBeHCKHTe 3aKOHM 32 0Baa MaTepHja

Bo nepuomor no Bropara cBetrcka BojHa (1944-1991), kora Makenonuja
6mna nmen on JyrocmoBeHckaTta (emepariija, Kako CIOKEHa Jp)KaBa, JOHECEHH Ce
BKYIIHO TET 3aKOHM MTOCBETEHHM Ha jJaBHOTO NPABOOPAHHUTENICTBO — TPH COjY3HU U
ZIBa PEeITyOTHMYKH.

a) Cojy3HuTe 3aKOHM 32 JABHOTO NPaBOOPAHUTEJICTBO

(1) IlpBUOT jyrocIOBEHCKH 3aKOH MOCBETEH HA MPaBOOPAaHUTEIICTBOTO €
3akoHOT 3a jaBHOTO TpaBoOpanuTesicTBo (Cia. muct vHa ®HPJ - 24/52),227 nonecen
Bp3 OCHOBa Ha 4. 74, Touka 6 ox YcraBor Ha deneparuBHa Haponna PemyOnuka
Jyrocnaswuja (1946). 3akoHOT coap:ky BKYITHO 29 uieHa, CTPYKTYPUPaHU BO YETHPH
TJIaBH, HyMEpPUPaHU cO puMcku Opoesu: [. 3amaun Ha JaBHOTO TPaBOOPAHUTEICTBO
[ar. 1]; II. Opranmzammja [an. 2—6]; III. JomkHOoCTH U oBiacTyBama [wi. 7-23]; u
IV. lIpeonnu u 3aBpurHu oapenou [wi. 24-29]. OBoj 3akoH, BO TEKOT Ha HETOBOTO
TPH U TI0JI TOJMIITHO BOKEHHE, HUTY €/IHAII HE € MEHYBAH WM JJONOJIHYBAH.

(2) BropmoT jyrocioBeHCKH 3aKOH ITOCBETEH Ha MPaBOOPAHUTEICTBOTO €
3akoHOT 3a jaBHOTO mpaBoOpanuTencTBo (Co. auct na ®HPJ - 51/55),228 nonecen
Bp3 OCHOBa Ha wi. 71, T.2 o1 YCTaBHHOT 3aKOH 32 OCHOBUTE Ha OMIITECTBEHOTO U
MoMMTHIKOTO ycTpojectBo Ha ®PHPJ m 3a cojy3nute opranm Ha Biacta (1953).
3aKOHOT COAPXKH BKYNMHO 47 ujeHa, CTpyKTypHUpaHU BO LIECT IJIaBH, HyMEpUpPaHU
co puMcku Opoesu: 1. JaBHOTO MPaBOOPAHUTEIICTBO U HETOBUOT JCIIOKPYT [wi. 1—
10]; 1I. Opranusanuja [@w1. 11-14]; III. JomkHocTr U oBiactyBama [wi. 15-25];
IV. Cogser Ha jaBHOTO mpaBoOpaHuTeNncTBO [wi. 26]; V. CiyxOenuiu [€wi. 27-36];
n VI Ilpeomnu u 3aBpmnn onxpendou [ui. 37-47]. OBoj 3akoH, BO TEKOT Ha
HErOBOTO CKOPO €IHOJACHEHUCKO BaXKEHE, HUTY €IHAIl HEe € MEHyBaH WIN
JOTIOJTHYBaH.

(3) Tperwor W TOCNHENEH [YrOCIOBEHCKHM 3aKOH TIIOCBETEH Ha
paBoOpaHuTeNICTBOTO ¢ OCHOBHHOT 3aKOH 3a jaBHOTO mpaBoOpanuteiactBo (Cir.

227 OBoj cojy3eH 3akOH € m3riacaH oj ctpaHa Ha Cojy3HoTo Beke W Bekero Ha HapoauTe Ha
Haponnara ckymrinaa Ha @HPJ, Ha cenaununTe oxpskanu Ha 1eH 31 mapt 1952 roguna BO TI1aBHHOT
rpan benrpaa. Yka3or 3a HeroBo mporyacyBame Y. Op. 634 e monecen Ha 10 ampun 1952, a e
nporiaceH of crpana Ha [IpesnanymoT Ha HaponHaTta CKynIITHHA, OTHOCHO CBOSPAYHO TOTITUIIAH O]
HETOBHOT TOTallleH npeTceaaren — A-p MBan Pubap u cekperapot Mune Iepynuunk. [Totoa e o6jaBen
BO ,,Ciyx6eH nmuct Ha ®HPJ“ 6p. 24, ox 26 anpun 1952 (cabora), moa peaeH 6poj 258 [cTp. 465—
467].

228 OBoj cojy3eH 3aKOH e m3riacaH ox crpaHa Ha Cojy3Hara HapoJHa CKYIIITHHA, HA CEJHUIATAa HA
Cojy3anor cobop ox 10 mHoemBpu 1955 rommna, Bo mmaBHHOT rpax benrpax. Ykazor 3a Heroso
nporaacyBame [IP Op. 25 e moneceH Ha 14 HoemBpu 1955, a € cBOepaYHO MOTMHUINIAH OJ CTPaHa HA
[Ipercenarenor Ha Pemybiukara - Jocun bpo3 Tuto, u on Ilpercenarenor na Cojy3Hara HapomHa
ckynmtuHa — Mouia [Tujazge. [Toroa e o6jasen Bo ,,Ciyx0en nuct Ha DHPJ“ 6p. 51, on 23 HoemBpH
1955 (cpena), nox peaen 6poj 538 [crp. 769-773].
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muct Ha COPJ - 15/65),229 nonecen Bp3 ocHoBa Ha wi. 217, cT.1, T.1 ox HOBHOT
VYcraB Ha Conmjanuctuuka Oenepatusna Penyonuka Jyrocnasuja (1964). 3akoHOT
COZIP’KH BKYITHO 48 4iieHa, CTPYKTYPHUPaHH BO LIECT IJIaBU, HYMEPUPAHU CO PUMCKH
OpoeBH, O KOM — JIBE OX HMB, IIOTOYHO TpeTaTa M YEeTBPTATa IJIaBa — COAPXKAT U
oOJ/IeNid Hymepupanu co aparcku mudpu: 1. Ommrrun ompembu [wi. 1-11]; 1.
Henoxpyr [wi. 12-22]; 1II. Cojy3Ho jaBHO mpaBoOpanutenctso [wi. 23-39]; IV.
Boeno npaBoOpanutenctso [wi. 40]; V. Kasaenn oapenou [wi. 41]; u VI. Ilpeogan
1 3aBpirHA oapendu [wi. 42—48]. OBoj 3akoH, BO TEKOT Ha HETOBOTO BaKEHE HA
TEepUTOpHjaTa Ha Lenata geaepanija, HUITY eIHall He € MEHYBaH WM JOTOJIHYBaH.
[lo HeroBoTo HoOceme, oBaa MpoOJeMaTHKa CTaHyBa pemyONMYKa Marepuja u,
HaMeCTO CO COjy3HH, BO HIIHWHA € PEryIupaHa co MOCEOHN perryOIndKn 3aKOHU —
Ha TOHHUCKO HHMBO, OJHOCHO Ha TEepUTOpHjaTa Ha cekoja (eaepaiHa CSIUHHIA
OJIICTTHO.

0) Peny0simukuTe 3aKoHH 32 JABHOTO MPAaBOOPAHUTEJICTBO

(4) IIpBHOT MakeAOHCKH 3aKOH MOCBETEH Ha MPaBOOPAHUTEICTBOTO, KOTa
Commjanmuctiuka Permyonmka Makenonnja ce ymre € Bo pamku Ha COPJ, e 3akoHOT
3a jaBHOTO mpaBoOpanutesnctBo (Cn. Becuuk Ha CPM - 19/66)230 moneceH Bp3
ocHoBa Ha wiI. 152, c¢1.5 og YcraBor Ha CPM (1963). OB0j MoImIHE KpaToK 3aKOoH
COJIp)KU BKyIHO 16 wieHa, 0e3 mojeinda Ha WICHOBHTE BO HUKAKBU TJIABU WM
onyeny. Bo TeKOT Ha HETOBOTO CKOPO €IMHASCETTOJUIITHO BAXKEHE TOj HUTY €JHAII
HC € MCHYBAaH HUJIK JOIIOJIHYBAH.

(5) Bropuor u mociieieH pemnyOauukKd 3akoH BO pamku Ha COPJ
MOCBETEH Ha MPaBOOPAHUTENICTBOTO € 3aKOHOT 3a jaBHOTO IPAaBOOPAaHHUTENICTBO
(Cn. Becuuk Ha CPM - 9/77),231 monecen Bp3 ocHoBa Ha wi. 376, ct.1, an.6 ox
toramtHHOT YcraB Ha CPM (1974). 3akoHOT coapxu BKymHO 57 uJeHa,
CTPYKTYPUpPAaHH BO TPU TJIaBH, HyMEpHUpaHH CO pUMCKH OpoeBu: l. 3aemHuuxu

229 OBOj cojy3eH 3aK0H € u3riacaH of cTpana Ha Cojy3HaTa HapoJHA CKYIIITHHA, HA CEIHUIUTE Ha
Cojy3HHOT cobop 1 Ha OpraHu3aoHO-TIOMTHYKHOT cobop, Ha 2 ampun 1965, Bo Benrpan. Ykazor
3a HeroBo npornacyBame [1.P. 6p. 285 e monecen Ha 4 anpun 1965 roz., a € cBoepayHO MOTIHUIIAH O
ctpana Ha [Ipercenmarenor Ha Pemy6mukara — Jocun bpo3 Tuto, u ox IIpercenarenor Ha Cojy3nata
ckynmruHa — Exaapn Kapaess. [lotoa e o6jaBen Bo ,,Ciyxx0Oen nuct Ha COPJ“ 6p. 15, ox 5 ampun
1965 (moHenenHuk), moj peaeH 6poj 299 [crp. 639-643].

230 OBoj pemyOJIMUKHM 3aKOH € JOHECeH Ha 3acJHUYKATa CeIHMIA Ha PermyOmuykuor cobop u Ha
OpraHu3anoHO-TIONIMTHYKAOT cobop, oxpkaHa Ha 16 jyam 1966 Bo Ckomje. YKka3oT 3a HEroBO
nporiacysame Y. 6p. 20/66 (17.V1.1966) cBoepauno e mornuman o crpaHa Ha Bugoe CmuneBcku —
Bato, Bo cBojcTBO Ha TorameH [Ipercenaten Ha Cobpannero Ha CPM. Ilotoa, 3akoHOT € 06jaBeH BO
,,Ciyx0en BecHuk Ha CPM“ 6p. 66, o1 17 jyru 1966, mox penen 6poj 83 [crp. 268—270].

231 OBoj permy0aMuKH 3aKOH € JoHeceH of ctpana Ha Cobpanuero Ha CPM Ha ofjeiHu CeaHUIN Ha
Co6opoT Ha 3ApYKEHHOT Tpyd ¥ Ha ONIITECTBEHO-MOJIUTHYKAOT coOOp, oapkaHu Ha 22 (deBpyapH
1977 roa. Yka3ot 3a Heroso mpornacyBawme bp. 06-580 (22.11.1977), Bo ume Ha IIpercenarencTsoTo
Ha CPM, e cBoepauHo moTnuIaH of ctpaHa Ha Bumoe CMHIEBCKH — BO CBOjCTBO Ha MpeTceqaTes Ha
IpercenarencreBoro Ha CPM, kxako u of bnaroja Tanmecku — Bo cBOjcTBO Ha TorarmreH IIpercenaren
Ha Cobpannero Ha CPM. [lotoa, 3akoHOT e 00jaBeH Bo ,,CiyxOen BecHuk Ha CPM“ 6p. 9, ox 4 mapt
1977 (metoxk), mox pexen 6poj 54 [ctp. 153-157].
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onpen6u [wi. 1-41]; 1. JaBHO nmpaBoOpanuTencTBo Ha Makenonuja [an. 42-52]; u
II1. Tlpeonuu u 3aBpuHu oapendu [wi. 53—57]. OBoj 3aKkoH, KOj Ce MPUMEHYBAIIIC U
BO MPBUTE LIECT TOAWHM 110 HE3aBUCHOCTA, BO TEKOT HA HETOBOTO JIBAECETTOAMIIIHO
BaXKCH-E, € MEHYBAaH WJIM JIOTIONHYBaH BKYMHO 4eTupu matd — Bo 1981,232 Bo
1982,233 Bo 1987234 w B0 1990 rox.235

Make0HCKHUTE 3aKOHH 32 0Baa MaTepPHja MocJjie 0caMOCTOjyBambeTo

(6) Ilo mpormacyBamero Ha HezaBrucHocTa o COPJ m mo HOcemeTo Ha
MpBHOT Ham YcraB Ha Penmybmmka Maxkegonuja (1991), Bo moueTHHWTE IecT
TPaH3ULUCKHN TOJUHH C€ PUMEHYBAIIIe IPETXOAHO CIIOMEHATHOT 3aKOH 32 jaBHOTO
npaBoOpanuTencTBo (1977) u HeroBuTe HOBENW W pOrallMu — KOW Oea Ipe3eMeHn
Kako pemyOJMYKH TIPONHCH, C€ JO HOCEHmEeTO Ha 3aKOHOT 3a jaBHOTO
npaBobpanutenctBo (Ci. BecHuk Ha PM - 47/97)236 — K0j, BCYIITHOCT, € ¥ TIPBHOT
3aKOH 3a OBaa MaTepHja JIOHECEH IOCIe OCaMOCTOjyBameTo Ha jApxaBaTa. OBOj
KpaToK 3aKOH COAPXKHA BKYNMHO 24 wieHa, CTPYKTypUpaHH BO TIET TIJIABH,
HymepupaHnu co puMmcku Opoesu: 1. OcHoBHU oapendu [wi. 1-5]; 1I. Hagmexxnoct
[wi. 6-14]; 1II. Opranuzanuja [wi. 15]; IV. UmenyBame [wi1. 16—19]; u V. IIpeogau
1 3aBpIrHU oapenou [wi. 20—24]. 3akoHOT ce MpUMeHyBaIlle CKOpO eaHa AeleHuja
1, BO TEKOT HA HETOBOTO BaXKEH-€¢, HEMAIIIe HUTY €/JHa U3MCHA WITH JIOTOJTHYBAhE.

232 3akoH 3a U3MEHYBame Ha 3aKOHOT 3a jaBHOTO npaBoOpanutenctBo (Ci. Becuuk Ha CPM - 6/81):
noHeceH Ha 18 deBpyapu 1981; npornacen co Ykas 6p. 08—428 (18.11.1981) motnwuiian o cTpaHa Ha
Jbymio ApcoB — Ttoramen mpercemaren Ha [IpercemarenctBoro Ha CPM m brmaroja Tameckm —
ToraimeH npercenaren Ha Codpannero Ha CPM; a o6jaBeH Bo ,,Cit. BecHuk Ha CPM* 6p. 6, on 4 mapT
1981, mox penen 6poj 62 [cp. 158-159].

233 3akoH 3a u3MeHyBame U gononHyBamke Ha 3JI1 (Cn. BecHuk Ha CPM - 46/82): monecen Ha 26
HoemBpH 1982; mpornmacen co Ykaz Op. 08-2925 (26.X1.1982) noTtnuman ox crpaHa Ha AHren
Uemepcku — toramen npercenaren Ha [Ipercenarenctsoro Ha CPM u bouiko CTaHKOBCKM — TOTralieH
npercenaren Ha Cobpanunero Ha CPM; a o6jaBeH Bo ,,Ci. BecHuk Ha CPM“ 6p. 46, on 17 nexkemBpu
1982, mox penen 6poj 659 [ctp. 831].

234 3akoH 3a m3MmeHyBame Ha 3JI1 (Cn. Bechmk ma CPM - 11/87): nmoneceH Ha 19 mapr 1987,
mporiaceH co Yka3 Op. 08-942/1 (19.111.1987) nmornuman ox crtpana Ha Jlparossy6 CtaBpeB —
TorameH mperceqaren Ha IlpercemarenctBoto mHa CPM u n-p Bymuer CrapoBa — TorameH
npercenaren Ha Co6panunero Ha CPM; a o6jaBeH Bo ,,Ci. BecHuk Ha CPM™ 6p. 11, o 26 mapt 1987,
nox peaeH 6poj 195 [ctp. 215].

235 3akon 3a momonHyBame Ha 3JI1 (Cn. Becuuk Ha CPM - 10/90): monecen Ha 22 mapt 1990;
mporiaceH co Yka3 6p. 08—1110/1 (22.111.1990) motnwuiian of cTpaHa Ha Je3aumup bBormaHcku —
TorameH mpercenaren Ha llpercematrenctBoro Ha CPM u n-p Bymuer CrapoBa — ToramieH
npercenaren Ha Cobpannero Ha CPM; a o6jaseH Bo ,,Cit. Becank Ha CPM* 6p. 10, ox 31 mapt 1990,
o pezaed 6poj 158 [ctp. 204-205].

236 Hero ro nonece Co6pannero Ha PM, Bp3 ocHoBa Ha . 75, cT.1-2 ox YcraBot Ha PM (1991), Ha
cenuuIara oapxana Ha jaeH 10 cenremBpu 1997 ron. Yka3or 3a HeroBo mporiacysame bp. 08-2822/1
(10.IX.1997) e cBoepauno mornumad oj crpaHa Ha Kupo ['nmuropoB — ToramieH mperceaaresn Ha
PenyOnukara u on crpana Ha Tuto IleTkoBckm — Toramen mpercexaten Ha CoGpanmero Ha PM.
I[ToToa, 3akoHOT € 0bjaBeH Bo ,,Ci1. BecHHK Ha PM“ 0Op. 47, ox 19 centemBpu 1997 (nerok), nox peaeH
6poj 918 [ctp. 1717-1718], a 3amo4Ha J1a ce IpHUMaHyBa CO OJUIOKEHO JA€jCTBO, T.¢. mo HoBa roauHa,
motouHo o7 1 jaryapu 1998 ron.
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(7) locnenHnoT W akTyeneH 3aKOH 3a APXKABHOTO MPAaBOOPaHUTEIICTBO
(Cn. Becuuk Ha PM - 87/07)237 e nonecen ox crpana Ha CoOpanuero Ha PM Bp3
ocHOBa Ha wi. 75, c¢T.1-2 ox YcraBor Ha PM (1991). 3abenexnuBo € Toa IITO CO
OBOj BTOP 3aKOH 3a OBaa MaTepHja Mo HEe3aBHCHOCTA, KOj CE YIITE € BO CHJIA, 3a IIPB
MaT ce MPOMEeHH W O(HIMjATHHOT HA3WB, T.€. UMETO HAa OBOj JpXKaBEH OpraH — OJf
»JaBHO®, BO ,JlpaBHO mpaBoOpanuTencrBo™. Toj MMa BKYymHO 38 4YICHOBU
CTPYKTYpPHpPaHU BO CEAyM IJaBH, HyMepHpaHu co puMcku OpoeBu: . OcHOBHH
onpenou [un. 1-7]; II. Hagnexxnoct u oprammsammja [wi. 8—17]; III. [pxxaBen
MpaBOOpaHUTENl W JpXKaBHU mpaBoOpanutenu [wi 18-29]; IV. J[lpxaBHu
ciykOeHUIM U Ipyru BpaboTeHu Bo J[pxaBHOTO mpaBoOpanuTenctso [wi. 30-31];
V. Cpenctsa 3a padora [wr. 32]; VI. I[Ipucran o uadopmanuu [11. 33-34]; u VIL
[Ipeonnu u 3aBpuHK oapenou [wi. 35-38]. Bo TekoT Ha HErOBOTO JOCETAIHO HaJ
€IHOJIELIEHUCKO Ba)X€mhe, Y CTaBHUOT Cyl Ha PM mMa JOHECEHO elHa KacaTopHa
Opnyka 3a yKMHYBaWk€ Ha €[lHA HEroBa MPOTHUBYCTaBHAa onpenda;238 1uryc oBoj
3aKoH € JIOMOJTHET caMo eHAIIl, CO coceMa KpaTka HoBena.239

EBoJuynuja Ha mpaBHUOT cTATYC M yJorara Ha J|paBHOTO

NPaBO0OPAHUTEICTBO BO PABOCYAHHOT cucTteM Ha PM

Co camaTta mojaBa BO ITOBOCHHMOT jyTOCJIOBEHCKH TMepuoj, JaBHOTO
npaBoOpaHUTENCTBO (BO HaTaMomHUOT TekcT JII) Omio opran Bo cOCTaB Ha
MHUHHCTEPCTBOTO 3a (MHAHCHM, & MUHHCTEPOT — KaKO MHOKOCEH OpraH, AypH ja
BpILIEN ¥ HA30pHAaTa (QYHKIMja HaJl HETOBOTO padoTreme.240

Ho, camo mo Tpu roavHM O] HETOBOTO BOCIIOCTaByBame, Beke o 1955
roauHa, JII cranyBa camoctoeH opras, a o1 1965 uMa noceOeH cTaTyc Ha OpraH Ha
OlpelesieHa  OINLITECTBEHO-TIONWTHYKA 3aelHUNa: denepanuja, pemyOsnka,
OKOJIHja/Tpajl, ONIITHHA WM, TIaK, apMuja/Bojcka.241

237 Toj e m3rinacan Ha coOpaHHCKaTa CETHHIA OfpkaHa Ha jaeH 5 jymu 2007 ron. Yka3oT 3a HETOBO
mporiacyBame bp. 07-3126/1 (5.VIL.2007) e cBoepayHo WOTHHMINAH OJ CTpaHa Ha bpaHko
LlpBeHkoBckn — ToramieH mpercenarten Ha PemyOnukata u on crpana Ha JbyOuma ['eoprueBcku —
ToraieH npercenaren Ha Cobpanuero Ha PM. TloToa, 3akoHOT € 00jaBeH BO ,,Ci. BecHHK Ha PM* Op.
87, on 12 jynu 2007 romunHa (4eTBPTOK), monx pemeH Opoj 1098 [crp. 85-88], a 3amouHa ma ce
MpUMeHyBa BO pok o 30 1eHa o1 IeHOT Ha BIETYBAakETO BO CHIIA.

238 Omnyka Ha YcraBHHOT cyq Ha PM — V. Bp. 121/10 (15.X11.2010) moHeceHa mo MHUIMjaTHBa Ha
Cramen OwmmnoB ox Ckollje, CO MHO3HHCTBO TJIACOBH BO CIICIHHOB NEPCOHANICH CYAHUCKH COCTAaB:
Bpanko Haymockm — mpercenaren Ha Cymor u n-p Harama ["aGep-/lamjanoBcka, n-p Tpenmadun
NBanoBcku, Mcmann Jlapnumra, Jinnjana Marnnnsosa-Pucrosa, Bepa Mapkosa, Urop CrnupoBcky,
1-p I'sume Craposa u 1-p 3opan CysejMaHOB.

239 3axoH 3a nononuyBamwe Ha 3/I1 (Cin. BecHuk Ha PM — 104/15): nonecen Ha 24 jynu 2015 (cpena);
nporiaceH co Ykasz Gp. 08—2661/1 (22.V1.2015) cBoepayHO MOTIHIIAH O CTpaHa Ha A-p 1 opre
WBanoB — mpercematen Ha PemyOnmkara m Tpajko BenjaHOBCKM — ToramieH mnpercenaren Ha
Cob6pannero Ha PM; a o6jasen Bo ,,Cit. Becank Ha CPM* 6p. 104, ox 24 jyau 2015, mox penen 6poj
3224 [ctp. 11].

240 Buan: 4. 2, ct.2 m ui. 4, ct.2 on 3JI1 na ®HPJ (1952).

241 Yn. 1, c1.1 v un. 6 ox 3JIT Ha COPJ (1965); un. 2-4 ox 3JI1 wa CPM (1966); u un. 1, ct.1 ox 3JI1
Ha CPM (1977).

149



Y i 2z i o n e 31/2018

ITo ocamocrojyBamero Ha P. MakenoHuja, mpaBHaTa MOJI0KOa Ha OBO]
JOTOTalll He3aBHCEH APKABEH OpraH € JerpajipaHa U TOj, 0 HOCEHETO Ha MPBHOT
MakenoHcku 3akoH 3a JO (1997), ce cBeayBa Ha oOWYHA BIIaJMHA CIYx)0a, a
Bnagara na PM Bpiiiu KOHTpoJIa HaJl HETOBOTO 3aKOHCKO paboTerbe.242

Ho, oBaa HenmpoOMHCIIEHOCT € WCIpaBeHa 10 eJHa JICICHUja U BeKe CO
CIIEIHAOT M C¢ YIITE BaXKEUKW 3akoH 3a J[p:kaBHOTO mpaBoOpanuTesncTBo (2007)
TOa TIOBTOPHO TO JOOW TPEeTMaHOT Ha Jp)KaBEH OpraH KOj 3a cBojaTa pabora
oxarosapa npena Biaanara na PM.243

IIpaBnaTa npupoaa Ha /Ip;kaBHOTO MPaBOOPAHUTEICTBO

BO CY/ICKATA MAPHUYHA MOCTANKA

Bo mnpomenypannara Teopwja Ha (QYHKIHOHAIHOTO MPOIECHO IIPABO
MOCTOU CTIOp 3a MpaBHATa MPUPOAA Ha JejcTByBameTo Ha JII1 kako 3acTamHMK BO
napHunara. ['eHepanHo, TMOCTOjaT TPU TEOpPUM 3a HEroBara I[O3WIHKja BO
rparaHCKUTe CYACKH MOCTAIKH:

1. IIpBara Teopuja Benu aeka /Il e 3akoHCKM 3acTamHHWK Ha PemyOnmka
MakennoHdja U Ha HEj3WHHUTE JOpKaBHHU oprand. Ho, oBaa Teopuja mma oapeneHu
cimabocTu:

(a) 3aKOHCKM 3aCTamHWK, MO TPABUIIO, CE OMpeJeNyBa Ha MAPHUYHO
HECTIOCOOHM CTpaHKH, J0/eKa MaK CTpaHkaTa mTo ja 3acramyBa Il — PemyOnuka
Makenonrja € TpaBHO JIMIE MO CHJa Ha 3akoH [ex lege] m mpuroa mocexysa
IIEJIOCHA JICTIOBHA U MPOIECHA, T.¢. MApHHYHA CIIOCOOHOCT;

(6) 3aKOHCKHOT 3acTalHUK CEKOrall IO ONpeaeayBa HEKOj TPET [3aKOHOT
WIM HaJJISKHUOT OpraH|, a HE CTpaHKaTa Koja ja 3acranyBa, TOKMY MOpajd
Hej3uHaTa HecrnocoOHOCT, fozaeka mak JII1 ro mMeHyBa camata apaBa Koja Toj
MOTOA ja 3acTalyBa Kora Taa ce jaByBa BO IMPABHUOT MPOMET BO CBOjCTBO Ha fiscus,
a He Ha imperium; u

(B) 3aKOHCKHOT 3aCTallHUK HE € TPAaBHO BP3aH 3a YMAaTCTBAaTa U HACOKHUTE
KOW €BEHTYaIIHO OW TW JOOWI O]l TApHWYHO HECTocoOHaTa CTpaHKa Koja Toj ja
3acranyBa npen cynor, poieka JII Bo mpuHOuUII € Bp3aH 3a CTaBOBUTE H
ymaTcTaBaTa Koja ja 3acTallyBa CIope]] 3aKOH M TOj, BO KOHKpETHATa MapHUIa, He
MOXKE CaMOWHMIIMjaTHBHO M CBOEBOJHO Jia Mpe3eMa JUCIO3UTHBHU TMapHUYHU
nejcteuja.244

2. Bropara teopuja Benu neka J[I1 e moceOeH BUI Ha TOJTHOMOIIHUK SUi
generis, Win T.H. ,,JpKaBeH ajBokar. Ho, cimabocra Ha oBaa Teopwja € Toa IITO
OCHOBaTa Ha 3acranmHuukara Gyskuuja Ha JI1 e 3akoHoT [lex], a He ciobomHaTa
Bomja [voluntas] Ha pgpkaBaTa Koja TOj ja 3acramyBa. [loHaTamy, TOKMY

242 Yn. 2 mun. 6, cr.2 ox 3JI1 ma PM (1997).

243 Yn. 2 wun. 8 oxn 3JI1 ma PM (2007).

244 Apcen Janescku n Tatjana 3opocka — Kamunoscka, I'parancko nponecHo npaBo — Kuaunra mpsa:
[Tapuuuno npaso, IIpaBen dakynrer ,Jycrunujan [Ipeu“, YKUM, Ckomje, 2009, 245. Buau u xaj:
Cuexana ['ymieBa u Togop Butnapos, [IpaBocynen cuctem Ha PenyGiuka Makenonuja, YHUBep3uTeT
L oue lemaes®, [Ipasen dakynrert, lItum, 2016, 150-156.
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criomeHarara Bp3aHocT Ha JII1 3a craBoBHMTE Ha OpraHUTE KOM TOj I'M 3acTallyBa
300pyBa 3a crerupUIHOCTa Ha OJHOCOT Mel'y HHB, KOj MMa OJUTMKH Ha MPOKyparTop,
OJHOCHO Ha ,[eHepaJieH IOJHOMOIIHHUK cropel 3akoH (mandatum generale).
[IpaBHuTE Cy0jeKTH KOM TOj TW 3acTamyBa, MO IPAaBHIIO, UMaaT ITPOIECHA T.C.
MapHAYHA CIIOCOOHOCT, HO C€ MOCTYNIAallMOHO HECITOCOOHU — I1a, Taa CIIOCOOHOCT ja
Ha/IOKHATyBa, OAHOCHO 3a HUB ja UMa TOKMY JPKaBHUOT MPaBOOPAHHUTE.

3. Tperara, a ce YMHM W HajUCTIpaBHA TEOPHja, € OHAa Koja Benu gexa J(I1
€ 3aCTalHUK M0 3aKoH Ha PemyOnmkara M Ha HEj3MHHTE Ap)KaBHU OpraHd. Bo
OPWIOr Ha OBaa Te3a OJM M apryMEHTOT JIeKa Ha CTpaHKaTa Koja ja 3acTairyBaj
JpKaBHUOT MpaBOOpaHHUTEN M clielyBa HaJOMECTOK Ha MapHUYHWUTE TPOILIOLH, U
TOa W3pUYHO cropen AnBokarckara Tapuda. 245 Ilputoa, nemyBa 4YyaHO U
HEBOOOHWYAEHO TOA IITO BO OBHE TPOIIOLM BIETYBAa M M3HOCOT LITO HAa CTpaHKATa
Ou U mpunaaHal Ha UME ,,aJIBOKaTCKa Harpaaa“.246

Buarpeminata  opraHm3aunmcka  CTPyKTypa Ha  /Ip:KaBHOTO

NPaBOOPAHUTEJICTBO

1. Bo 6uBmia Jyrocnasuja, BHaTpelHata opranusanuja Ha JI1 ouekyBaHo
Omia mocIOXeHa, 3aToa ITO cTaHyBame 300p 3a denepatuBHa apkaBa. Hajmpso,
Bo 1950-te, moctoene: (1) JaBHo npaBoOpanurencTso Ha ®HP Jyrocnasuja Ha geno
CO COjy3€H jaBeH IpaBOOpaHHUTEN, KOj ro Ha3HauyBa M paspelnyBa Bianmara Ha
®HPJ u Bo umj pamku moctoen u moceOHO ¢opmupan CoBer Ha JaBHOTO
MpaBOOPaHUTENCTBO; (2) JaBHM MpaBOOpaHUTENICTBA HA HAPOAHHUTE PEIyONMKH, Ha
4elno co pemyOiIMyKd jaBeH NpaBoOpaHUTEN KOj TO Ha3HadyBa M paspelryBa
penyOnnukaTa Biafa Ha KOHKperHaTa (enepanna enaununa; (3) JaBHO
NpaBOOPAHMTEICTBO HAa aBTOHOMHHTE €JMHUIM Ha YeJIO CO NMOKPAWHCKH jaBeH
npaBoOpaHuTeN, KOj TO UMEeHYyBa [ 1aBHUOT, 0JTHOCHO OOIIACHHOT M3BPIICH 000D;
u (4) JaBHO paBOOPAHHUTENICTBO HA TIOTOJIEMHUTE OKOJIMHM WIIA TPAJOBU Ha YEJO CO
OKOJIMCKH/TPAJICKH jaBeH NPpaBoOpaHUTEIN KOj To Ha3HauyBa OKOJIMCKUOT, OJHOCHO
I'pancknor HapomeH 0OAOOp, CO COIJAacHOCT Ha peryOonmdknor MuHHCTEp 3a
¢dbunancun.247

Co HOBHOT, BTOp cojy3eH 3akoH [1955], ce BoBemyBa cliegHaBa
BHaTpeIllHa npaBoOpaHuTencka opranuzanucka crpykrypa: (1) Cojysno JII Ha veno
CO COjy3eH jaBeH MpaBoOpaHUTE]I KOj To Ha3HayyBa M pa3pelryBa COjy3HHOT
W3Bpmien coBer, a BO 4nK paMKd (YHKIHOHHpPA U CTy4HHOT ,,COBET Ha jaBHOTO
npaBoOpaHuTencTBO; 248 (2) PemyOmuuko JII Ha bemo co pemyONMYKU jaBeH

245 Buau ro Ipeunctennot TekcT Ha Tapudara 3a Harpaau ¥ HaJOMECTOLU Ha TPOILIOIHKTE 3a paboTa
Ha agBokaTtute (Ci. BecHuk Ha PM - 126/2016 u 11/17).

246 Un. 157 ox 3axoHoT 3a mapHuyHaTa nocranka (Ci. Becank Ha PM - 79/2005 u 110/08, 83/09,
116/10, 7/11 IIT, 124/15).

247 Yn. 2-3 nan. 19-21 ox 3JI1 ma ®HPJ (1952).

248 Cogeror Ha JIT naBan npaBHH MUCJICHa 33 CTPYYHH Ipalllaka O MHTEPEC 3a 3acTalyBameTo. Bo
HEro WIeHyBaJle: COjy3HHOT jaBeH MPaBOOPAHUTEN M HETOBHOT IOMOIIHHUK, KOj TOj K€ To OApEIH;
BOCHHMOT INPABOOPAHMTEN; CHUTE pEnyONUYKH jaBHH NPaBOOPAHUTENH; IOKPAHMHCKHUTE jaBHU
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MpaaBoOpaHWTENl Ha3HAYeH OJ CTpaHa Ha pemyonnukuor M3Bpmien coset; (3)
[Nokpamncko JII Ha Yeno co TMOKPaMHCKH jaBeH MpaBOOpaHMTENl Ha3HAYeH O
CTpaHa Ha MOKpauHckHOT M3BpiieH coset; (4) O6nacuo JII Ha 4eno co oGnacen
jaBeH mpaBoOpaHUTEN Ha3HAYEH O] COOIBETHUOT MU3BpIIeH coBeT; (5) Oxomucko JI1
Ha 4€JI0 CO OKOJMCKHM jaBeH NpaBOOpaHMTEIN, Ha3HAa4YeH ox cTpaHa Ha HapomHuor
on0op Ha COOJBETHATa OKOJMja, Ha 3acJHUYKA CEAHMIA Ha aBaTa cobopa; (6)
Boewno JII Ha yeno co 3ace0eH BOeH IpaBOOpaHUTEN KOj TO Ha3HAYYBa U pa3penryBa
IPXaBHUOT CEKpeTap 3a paboTHTE HA HAapoAHATa o40paHa, a IO IITUTH UMOTOT Ha
Jyrocnosenckara HapoaHa apmuja [JHA].249

Co TpetnoT M TOCJeneH cojy3eH 3akoH [1965] omcrojyBaiia ciemaHaBa
mpaBoOpanuTencka crpykrypa: (1) Cojysnoro JII Ha d9emo co cojy3eH jaBeH
mpaBoOpaHUTEN M HETOBU 3aMEHUIIM, CHUTE UMEHYBaHW oj crpaHa Ha Cojy3Hara
CKyMIITHHA, 1Mo npeanor Ha Cojy3HHOT M3BpIIEH coBeT. Bo paMku Ha c0jy3HOTO
MpaBOOpaHUTENCTBO padorerne W JIuCHHWIIMHCKM Cyn, Kako W 1moceOHa
Cratuctnuka cimyx0a; (2) Boenoro JII Ha yemo co BoeH mpaBOOpaHUTEN, KOj TO
Ha3HadyBa U paspellyBa BpXOBHHOT KOMaHAAaHT Ha BoopykeHuTe cuiy; (3)
Pemryb6nmakoro JII, 3aeqHO cO ocTaHAaTWTE MOHWCKH jaBHU MPABOOPAaHUTENCTBA, a
KOHM C€ OCTaBEHM Ha IOHATAMOIIHA JOperyjaluja co IOHHCKH, T.€. PeryOIHyKu
3aKOHHM. PemyONMYKHOT jaBeH NpaBOOpaHUTEN IO MMEHYBAJI M pa3pelryBail Of
nomwkHoct Cobpannero Ha CPM, mo mpemnor na HMsspmmuor coset; 250 (4)
Oxomuckoto/rpanacko JII, kakBo mTo OO0 JaBHOTO MPaBOOPAHUTEICTBO 33 TPa
Ckorije, Ha 4Yelo CO TPaJCKH jaBeH MPaBOOpAaHUTE] HMMEHYBaH OJ TPajCKOTO
cobpanue; u (5) Omuruacko JIT koe Moxkeno a QyHKIHOHUpa HA TEPUTOpHja Ha
€lHa, JBE WJIM IIOBEKE OIIITHHM, HAa 4YHE YEJIO CTOEN OIIUTHHCKH jaBeH
MpaBOOpaHUTEN UMEHYBaH O]l CTpaHa Ha OMIITHHCKUTE cobpannja.251 Vcrara oBaa
CTPYKTypa c€ 3aapXyBa M BO TOCIEJHHOT pemyOnndkd 3aKkoH 3a jaBHOTO
npaBoOpanuTencTBo [1977], noHecen kora MakenoHHja c¢ ymre Oelie BO COCTaB
Ha CDPJ.

2. Bo He3aBucHa PenyOinuka MakenoHuja BHATpemIHaTa
opranm3anuja Ha /I[1 ¢ moexgHocTaBeHa, Ounejku craHyBa 300p 3a mpocra, T.e.
YHHUTapHa apxaBa. Bo mpBuTe celyM rofvMHHU OJ HE3aBUCHOCTA, KAKO PEIyOIHMUKH
MIPONHC, € Mpe3eMeH NOCIEAHNOT 3aKOH 3a jaBHOTO mpaBoOpaHuTencTtso Ha CPM

npaBoOpaHHUTEIN; KaKO M MPaBHUTE M (MHAHCHCKUTE CTPYYmallM IITO T omperaernyBan Cojy3HHOT
U3BpILEeH coBeT [cIn. wi. 26 ox 3JI1/1955].

249 Yn. 11-12, 14, 26 u 42 ox 3JI1 na ®HPJ (1955). Ilokpaj HaOpoeHuBe, mocroena U MmoceOHa
HWHCTHTYIM]ja, BO PAMKH Ha COjy3HOTO MHHHCTEpPCTBO 3a (\MHAHCHH, 32 3aIITUTA HAa AP>KaBHHOT UMOT
KOj ce HaoraJ BO CTPAHCKH JIPyKaBH WM MeI'yHapOJHU OpTaHH3aIlMM — HapeueHa Ypea 3a 3alllTHTa Ha
JYTOCIIOBEHCKHOT UMOT BO CTPAHCTBO, BOCTAHOBEH CO 3aKOHOT 3a 3aIlITUTA Ha JyTOCIOBEHCKHOT UMOT
¥ IMOTHUTE TIpaBa U uHTepecu Bo cTpancTBo (1946) kako lex specialis.

250 Y. 1 u . 10 ox 3JI1 va CPM (1966)

251 Y. 6, wr. 31-32, un. 38 u ui. 40 ox O3JI1 va CDPJ (1965) 1 un. 10 ox 3JIT na CPM (1966).
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[1977], 252 ko0j mpecraHa 1a BakW CO JIOHECYBAmETO Ha 3aKOHOT 3a jaBHO
npaBoOpaHuTeNicTBO [1997], Kako MpB MaKEIOHCKH 3aKOH 3a OBaa Marepuja Iio
ocamocTojyBameTo Ha PenmyOnukara. Cnopen Hero, ce yKhHaa MOHHUCKUTE jaBHH
MpaBOOpPaHUTENICTBA — OHA Ha rpanoT CKoTje U Ha OMIITHHHUTE — U CE€ BOBEJE CaMo
€IHO, IIEHTpaTHO JaBHO MpaBOOpaHMTENCTBO Ha P. Makemonmja, Ha d9emo co
JaBHnot mpaBoOpanuten Ha PM, mMeHyBaH ox crpaHa Ha Bnamata Ha PM, koj
MMallie u orpejiesicH Opoj cBor 3aMeHUIN.253

Ho, oBaa ctpykTypa ce mpoMeHH JeceT TOAWHH MOJOIHA, KOTa — CO
HOBHOT U C¢ YIIITE aKTyeJieH 3aKOH 3a JAPKaBHOTO mpaBoOpanutenctso [2007] — ce
MPOMEHM U Ha3MBOT Ha OBOj oprad. Bmpouem, cera mocrojat (1) dpskaBHOTO
mpaBoOpanuTenictBO Ha PM, co cemmmte Bo Ckomje, Ha uemo co JlpikaBeH
npaBoOpanuTen Ha PM koj ro nMmenyBa u paspemryBa Biagara na PM, no mpemior
Ha MHHUCTEPOT 3a MpaBla, cO OTPaHWYEH MaHJAT OJ HISCT TOJUHH, CO MPaBO Ha
peuzbop. Bo HCkITyduTenHN ciiydan HEro Moke Ja ro 3aMeHyBa IPaBoOOpaHUTEN O]l
CKOTICKOTO JP>KaBHO MPaBOOPAHUTEICTBO, OMPEeNIeH BO | OMUITHIOT pacmopen 3a
pabota; u (2) [lonucku npxaBHU IpaBoOpanuTenu BpadotTenu Bo JI1, co cenumre
BO OJJICTTHUTE OIIITHHHU, CIIOPE]] BIaIHA MPOIEHKA — KOM IMMOBTOPHO TH UMEHYBa
Brnagara Ha PM, HO cera mo mpeTxoaHO MprOaBEeHO MUCIEHE Of PEIyOIuIKHOT
Jp:kaBeH mpaBoOpaHHUTEN U 0€3 BpEMEHCKO OTpaHuvyBambe Ha MaHIaToOT.254

Summary

The state is constantly a party in a civil procedure in which the State
Attorney is the legal representative of the state and undertakes legal measures
and uses legal instruments in front of courts and other competent bodies, for the
purpose of realization of property rights and interests of the state, it’s organs and
organizations, as well as other legal persons. A solid base founded organization
of the State Attorneys’ Office as well as the proper regulation of the material and
legal position of the SAO is a “conditio sine qua non” for efficient and quality
protection of the states’ property and property interests. This is especially true for
transition countries, like Republic of Macedonia itself, where individuals - with
the purpose to gain property rights on property that once was social property and
then transformed to state property - are using the weaknesses of the overall legal
system, gaps in legal regulations, the division of responsibilities and so on. One of
the main ideas to research is to reach findings and conclusions to what extent the
State Attorney is the appropriate mechanism to prevent such intentions and at
what level are the possibilities of the State Attorney in terms of its function to
provide adequate protection of the property interests of the state. The answer to
these questions alone should answer the question whether there is a need for

252 Buau 4. 5 on YCTaBHHOT 3aKOH 3a CIIpoBenyBame Ha YcraBor Ha PM (Cn. Becuuk Ha PM -
52/1991).

253 Yn. 4, wr. 16 u 4. 20, ct.2 ox 3JIT Ha PM (1997).

254 Yn. 4, 9. 9, w un. 18 on 311 (2007).
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reorganization, strengthening the role and increasing the quality of work of the
State Attorney of the Republic of Macedonia. This paper has special significance
because it is an institution that in our country, according to the findings of the
research team of this project, has not been researched on scientific level and
represents a neglected segment in the entire justice system.
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Persiatje socio — politike
Socio - political rationale
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RESISTANT YOUTH— ALTERNATIVE EDUCATION
SOLUTIONS TO REFUSAL AND EXCLUSION

Abstract: Short and long-term educational policies
in Albania continuously call for new instruments that
need to better challenge the education that produce
alternative solutions to school abandon or juvenile
crime.

The aim of the research is to underline the request for
new contemporaneous educational patterns and
practices of secondary education, which will
facilitate resistant youth participation to learning
process. The research refers to resistant youth as
students— subjects of breaks, interruptions and
exclusion from the learning processes for different
reasons: social, interpersonal, and personal.

Participation of resistant youth and close approach to education and
classroom schedules need to be considered as an alternative solution, helpful to
education, and a topic of teachers’ work. Also, the proposal for new impetus to
preservation of the right for education through a close cooperation among school
psychologists, social workers and counsellors, with school team, has been based in
data that will assist further researches and recommendations to education policies,
and to youth policy making process in the country.

Key words: resistant youth, educational practices, participation,
intellectual engagement.

Introduction

Contemporaneous research and studies in educational psychology demand
for a new access and opportunities to an active role of students during learning
processes. Participation, decision-sharing and understanding, are those parts of
education, which need to be highlighted in all possible ways inside educational
institutions of Albania, and in particular inside secondary schools, where the
number of resistant students and vulnerable youth is high.

The research question: “How resistant youth “get involved” in decision-
sharing during learning processes?” link with examination of the level of

* Tirana University , Lecturer next Faculty of Social Sciences, Tirana University, and Executive
Director of Albanian Institute of Social Integration. E-mail: Alnstitute2001@gmail.com
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intellectual engagement and involvement of youth inside secondary education
through the research methods: the interview, focus groups and the survey
guestionnaire.

Multi-sites case study analyse (content analyse for interviews and
statistical descriptive and comparative data analyses for the survey questionnaires)
viewed in a profound way youth attitudes, behaviours, reactions surrounding
resistance within classroom context, and teachers responses through actual practices
of education, and school psychologists and social workers responses as well.

The need for more contemporaneous, less rigid, less accentuate to refusal
rather than to participation, as a new call for intensive intervention to renewing
educational practices, close to the student, and more formative, is one of main
findings of this research. Also, new practices and patterns of education, and new
forms of multidisciplinary cooperation, call for a more active role of school
psychologists, social workers and counsellors within secondary education.

Researchers stress to new opportunities for students, responsive to active
sharing of learning process, in order to emphasize a major role of youth through
intellectual engagement and counting. New and different instruments of
involvement, decision-sharing and understanding, need to be integrated at all levels
of secondary educational institutions of Albania, by pointing in particular resistant
students.

Methodology

Multi-sites case study data has been collected through the interview, focus
groups and the survey questionnaire. The designed guide to interview based on
eleven unstructured questions, which facilitated identification of the dynamics of
resistance of a “resistant student” within classroom context. The interviewing
process involved 98 teachers, 7 school psychologists and 12 school social workers.

The analyze of resistance placed questions inquiry structure upon
teachers’ and school councillors points of views and information about
circumstances surrounding a student resistance inside the contexts of Personal
issues; Family; Group; Psychological and Social settings.

In addition to explorative approach, five focus groups (where participated
23 teachers, school psychologists and social workers) have been designed to discuss
in a more direct way the ideas contributor to the break of barriers between
educational practices and resistant students. Focus groups questions inquiry
structure followed main theories that call for new educational patterns following a
direct role of youth inside education hours and formats of methodology. Also,
finding the place that psychosocial support experts and in particular: school
psychologists and social workers, have into youth engagement, has been one of
primary issues of data gathering through focus groups.

Survey questionnaire involved students (14-18 years old; n=1080) of 14
secondary schools of Shkodra, Tirana, Durres and Berat. Four sections of survey
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guestionnaires, where have been introduced three Likert scales, focused the inquiry
into:

General information about student and his/her schooling,

Refusal to learning and involvement detection from both sides (students
and teachers),

Knowing connection between attitudes to exclusion or self-exclusion from
learning processes and school future perspective,

Identification of the access to school psychologist and social worker
counselling.

Data analyses followed the combination between content analyse for the
interview and focus groups, and statistical analyse for survey questionnaires.
Defining scientific knowledge through this multi-sites case study have been
concentred to database, descriptive and comparative analyse.

School intellectual engagement: Grounds to constructivism paradigm.

Learning process has been on the focus of developmental psychology and
social psychology. Constructivism is the paradigm that defines learning as the
process of actively constructing knowledge. Mussen and Carmichael255, who refer
to Piaget’s Theory, underline that children do not simply mimic everything that is
part of the external environment, but rather that developing and learning is an
ongoing process and interchange between individuals and their surroundings.

According to O'Donnell, Reeve and Smith 256 , constructivism
encapsulates how a learner constructs knowledge via different concepts: complex,
cognition, scaffolding, vicarious experiences, modelling, and observational
learning. This makes students, teachers, the environment and anyone or anything
else in which the student has interaction, and become active participants in their
learning.

Anchors of constructivism assist involvement, role and engagement, with
a specific reference to education processes of youth. Constructivism theory is based
on observation and scientific study about how people learn. It says that people
construct their own understanding and knowledge of the world, through
experiencing things and reflecting upon those experiences.

Inside the classroom, the constructivist view of learning can points
towards a number of different teaching practices.

In the most general sense, it usually means encouraging students to use
active techniques (experiments, real-world problem solving) to create more
knowledge and then to reflect on and talk about what they are doing and how their

255 Mussen, P. H., & Carmichael, L. (1983). Piaget's Theory. Handbook of child psychology:
formerly Carmichael's Manual of child psychology (4th ed., pp. 103-128). New York: Wiley.

256 Donnell, A. M., Reeve, J., & Smith, J. K. (2009). Social Learning Theory, Complex Cognition,
and Social Constructivism. Educational psychology: reflection for action (3rd ed., pp. 254-289).
Hoboken, NJ: John Wiley & Sons.
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understanding is changing. For the social constructionist, the relationship between
language and things in the world are indeterminate, that is, no necessary connection
between objects, actions, and states and what they are called. Rather than reflecting
the world, language generates it257.

Zastrow258 in analyzing problems that have been countered by what the
author refer as school-support personnel: social workers, psychologists and
councillors, the typical problems inside school environment have been defined as:

(a) those associated with learning disabilities, difficulty in learning to
read, in retaining information, in comprehending it;

(b) problems associated with poor attention span or distractibility;

(c) behaviour concerns, from passive withdraw to noncompliant,
physically aggressive behaviours;

(d) problems associated with some degree of emotional disturbance; for
example the depressed and/or suicidal adolescent, or the child with serious
pathology associated with inability to sort out the real world from the fantasized
one, and

(e) the problems of developmentally delayed child; that is, the child who
has some significant delay in intellectual, social, emotional, and/or physical
development.

Follow the grounds and elements of constructivism paradigm, stopping or
gjecting youth from being part of learning, does not mean not assisting the
education for students who do not belong to the first rows or for students who life
and daily reality is deeply affected from social problems and dramas. To respond to
this issue, teachers, as youth workers: psychologists, social workers, school
counsellors, need to start readapting intellectual engagement patterns, which are
used in developed societies with the requests of societies in development. On this
regard, shaping the patterns of a new involvement of youth in learning need to be
focused on real and intensive interventions delivered from a close view to education
and knowledge.

Intellectual engagement patterns and new methods for expanding

knowledge.

Data collection and elaboration process aim was to understand the level of
application of intellectual engagement patterns inside 2nd and 3rd grade classrooms
of 14 secondary schools of Shkodra, Tirana, Durres and Berat. Data analyse shown
the reflections of respondents in relation to the concept of “one more active role” in
deciding the learning processes and knowledge delivery methods.

257 Witkin, S. L. (1999). Constructing Our Future. (Editorial). Social Work, 44, 5-8.
258 ZASTROW, CH. (1996). Introduction to Social Welfare Institutions. Social Problems, Services,
and Current Issues (3rd ed., pp. 311-323). Chicago, lllinois: The Dorsey Press.
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Considering activating and intellectual engagement of resistant students as
an instrument for leading an increased sharing of benefits and decision-making in
analyzing curricula and teaching methodology, a frequent question addressed to
teachers during the processes of interviewing has been: “In which way do you look
for a close interaction with students, based in intellectual engagement?”

Data analyses show that most part of respondents (77%) consider
important the intellectual engagement and direct involvement of students, and a
connective element with issues of learning and teaching. The rest of respondents
(23%) explained their points of view, follow which “resistant students make
impossible their involvement inside learning processes”, as justifiable to their
scepticism.

Efforts for expanding participative strategies at touchable levels remain
deeply conditioned from the absence of the training and access to contemporaneous
methodology, which evaluate and stimulate a stronger feedback between teachers
and students during teaching-learning processes. Lack of this access has been
referred from 62% of respondents, who refer to the need to advance knowledge,
tools and new instruments of teaching through workshops and training sessions for
accessing:

Patterns of decision-sharing during learning process,

New curricula,

Cross-disciplinary collaboration for discarding intimidation / imposing /
force during teaching process,

Classrooms management sharing with participation of students and
parents.

In order to evaluate the perception of intellectual engagement notion, as
an instrument which assist teaching-learning formats and methods, and that
facilitate assessment of knowledge gained with a view to resistant students,
respondents to the question: “How you define the engagement and the involvement
of students?” the respondent gave the following responses:

Intellectual engagement is:

A method for facilitating human exchanging and smoothing resistances
(64%),

A tool for better knowing the differences of each personality (21%),

A tool for measuring the efficiency of curricula introduced (15%).

Research has been leaded by the request to discover through what ways
the schools prioritise creating spaces, through which students may entirely express
their ideas on regard of questioning, projects, homework and class works. Also,
identification the role of school psychologists, social workers and councillors to the
support of this specific expression, has been inserted in interviews and focus groups
guestions. Approaches from school support-personnel: (more often) social workers,
psychologists, (and quite never) counsellors, toward assisting education and the
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whole process of interaction among school and resistant students, has been referred
as poor.

There is a quite sensitive awareness about a clear role of school social
workers and psychologists in identifying, advancing and involving of resistant
youth in education, which has been expressed from most part of respondents (97%).
The level of expectations from school social workers and psychologists for a
greater role in assisting both teachers and students being part of specific links that
will produce higher understanding of difficulties and more access to knowledge, is
high. Expectations have been specifically referred with a regard to:

Smoothing students’ resistances/aggressiveness/stress.

Focusing students to reflect over the human development.

Facilitating sharing decision-making during learning process.

Realization of programs, trainings and discussions-based professional
formats to ensure preparation and updating.

Acknowledgment on regard of this role of school psychologist, social
workers and councillors, in this specific research link with the nature of resistance
as a feature of students’ attitude and relation to school and learning.

When asked expressing their ideas about what were made the most
encountered “difficulty” during learning processes, 81% of respondent refer to
difficulty of understanding curricula and lessons as the reason for: frequent
distraction (1) (23 %); continuous interaction with pals (2) (19 %); misbehaviours
(3) (22%); loudly talk, shouting and yelling (4) (17%).

When asked explaining engagement follow the sense of decisions sharing
in daily learning processes within the school (where around 53% of students lack to
respond) 47% of respondents consider decision-sharing during learning
methodology and process linked with:

Building interactions with teachers (19%),

Dealing (question, conversation, talks) with teachers through friendly
communication and commune approaches to solutions for learning issues (16%),

Freely clarifications of situations (12%).

To the question about practices and tools, necessary to be used in
order to get involved in classrooms, students referred to:

Sharing information in creating a friendly teaching-learning environment
(45%),

Friendly talk and informal conversations inside classroom (34%),

Teacher attitudes oriented toward enhancement of motivation (21 %), as
most necessary instruments of involvement and participation in learning processes.
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Conclusions

Contemporaneous patterns and methods for expanding an innovative
engagement of resistant students inside learning processes need to be introduced
as a prerogative of well functioning of education. Accessing school and education
through new patterns of involvement requires going overcome barriers, which
separate and keep distant resistant students from knowledge, that mostly link with
their status of being part of resistant groups or groups in risk.

Inside Albanian society, still, the absence of awareness about the
request and need for participatory and engagement patterns in learning, starts
with education policies conception and carry on with continuous damage to
knowledge acquisition as to psychological development of resistant youth.

Focusing to awareness for the new patterns of knowledge delivering,
learning methodology need to be based in specifying intellectual engagement as a
tool that requires flexibility and process-orientation. Youth involvement, and in
particular resistant youth interacting, can successfully take place inside
classrooms where need will be carefully avoided the sense of imposition. In front
of social and cultural change, where imposition contrasts learning, educational
patterns need to be updated, and to follow a scientific methodology, distant from
exclusion, refusal and rejection.

Cognitive and intellectual investment need to be considered as a
complex process expanded in the whole process of learning and based in co-
operation, critical thinking, creativity, decision making and goals setting.
Teachers and students need to decide how they gather knowledge throughout the
learning process and how to use it. School managers, team of directors and
teachers, need to update teaching curricula, not by underestimating problems, but
by emphasizing the right for equal education and access to school for all
students.

Knowing the methodology of learners’ (students/youth) involvement, in
decision sharing, needs to be a priority, where school psychologists, social
workers and councillors should play a specific role. Resistant students learn best
when they are involved. This concept of positive learning is that part of the daily
work within school that tends to be over passed. Directing counselling and social
support toward advocacy programs in benefit of specific groups of youth in risk;
accessing new patterns and practices of training on regard of the advancement of
intellectual engagement of students that belong to vulnerable groups; and taking
responsibilities for school and educational issues, will sign a new contribute of
school psychologists, social workers and councillors to learning, and will reduce
gaps in preservation of fundamental right to access an equal instruction for all
youth.
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