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Abstract: The main goal of this paper is an analysis of the meaning and the functions
of the trademark in the global business environment. In today’s global economic
societies and open market systems, knowing the meaning and the functions of the
trademark can help a company in optimising its management actions, create a
useful marketing strategy and gain further financial benefits. In this regard, the
subject of study is the theoretical and practical aspects of the importance of
trademarks and their function (it identifies the product and its origin, it proposes
to guarantee its quality, it advertises the product, it creates an image of the product
in the minds of the consumers) in companies’ every day work. Particular attention
is paid to the influence of the trademark functions on the consumers. In order to
provide greater comprehensiveness of the issues that are the subject of elaboration
in this paper, in addition to numerous theoretical considerations and the views of
several authors, practical examples from the case law have been enclosed.

Key words: Trademark, Business, Consumers, Function of a Trademark.

1) yBO[

Y cTpy4HOj IMTepaTypHy ersucTUpa BULle Teopuja paBa UHAYCTPUjCKe CBOjUHE
Koja oApebyjy npaBHy IpHpOAY U CYIUITHHY NpaBa Ha »kur. HanMe, ped je o Teopuju
’KMTa Kao JieJly IpaBa o Cy36Mjamby HeJsloja/IHe KOHKYPeHIIYje, TeopHja 0 >KUTOBHUMa
Kao JIMYHO IIPaBO, TeOpHja JIAHCUParba, TeOPHja 0 KJIWjaHTe U, Kao U TeopHja o
rapaHTHO] U peKJIaMHOj QYHKLIUjH JKUTa.

! MpaBHu daxynreT, MehyHaposu CrasjaHcky YHUBep3uTeT ,[abpues PoMaHoBuh Jlep:kaBuH",
[IpaBHU dakynTeT, YHuBep3uTeT [o1ie [leueB, MakeoHuja.

E-mauu: stefanoski_ljubisa@yahoo.com.
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Teopwuja xura kao Zieo npaBa o Cy36Ujary HeJloja/IHe KOHKYpeHLYje yIIaBHOM
ce OJIHOCHM Ha Jle0 >KWTOBHOT IIpaBa Koje peryjuuie ycJoBe O 3alITUTH 3HAKa,
OAHOCHO J]a 3HaK He cMe Ja Gy/ie CynpoTaH jaBHOM MopaJsy. [lpema Teopuju o
YKUTOBMMa Kao JIMYHOM IIpaBY, )UT YKa3yje Ha MOpaJ/iHa IIpaBa IpaBHUX JIMLA KOjU
Cy HOCHOLIM XKUTQ, Ha CYIUTHHY XUTa, HeroB yIyie]| WU y KpaTKUM LipTaMa pe4yeHo,
OH je JIMYHO MPaBO Kao U mpaBo Ha uMe.” Teopuja JaHCUpama je HacTaaa y
WTAJIMjaHCKOj MPABHOj TEOPUjU U YKa3yje Ha EKOHOMCKY MOh POOHUX U YCIYKHUX
»KUT0BA, Y CMUCJY JIaHCUpama npeay3ehie Ha TPXKUILTe, LITO JONYHCKU HaMehe
HEOMXOJHOCT MpaBHe 3alITUTE XUT0Ba. Teopuja KJIUjaHTeJIe, UCTO TAKO, yKasyje
Ha eKOHOMCKY QYHKIIMjY XKHTa, ycMepeHa je TpeMa CTUILIalby eKOHOMCKe [03ULHje
y IOCJIOBHOM OKpY3Kekby NPeKo IMpeba U 0cBajama WTo Beher TpxxuiiTa. [lpema
rapaHTHOj QyHKIUjH, KUT UMa QYHKLU]y rapaHliyje KBaJUTET3, [JOK ce peKlaMHa
¢yHKUMja ogHOCH Ha QYHKLUjy »UTa Y CMepy pekJlaMUparba NPoU3BoJa WJIU
ycyra o6esieXXeHUX KOHKPeTHUM KUroM. [IpaBo Ha »KUr npeMa CB0joj IPaBHOj
NPUPOJH je ancoyTHO, UCK/bYYUBO MPABO YHOTpebe PerucTPOBAHOT KUTA Y
IPUBpPESHOM NIPOMETY, HEOTPaHUYEHOT TPajakba, TEPUTOPHUjaTHO OTPAHUYEHOT
JiejcTBa ¥ Be3aHo 3a ofpeheHo npexysehe.® ACOJYTHU M HCK/bYYMBH KapaKTep
KMra, HOCHOLly TpaBa Jjaje UCKJ/byYMBO [IPaBO YIOTpebe perucTPOBaHOr KuUra 3a
obesiexxaBame oJipeheHe BpcTe poba UM ycayra y IpUBpeJHOM MPOMETY, KaKo U
opiawhewe jga 3abpaHd CBUM JApyruM JHLMMa ynoTpeby ToOr »xura 3a
obesiexkaBatbe CBOje pobe WJIM ycayra y IpUBPeAHOM NPOMeTY. Y TeOpHUjU UMaK
II0CTOje U CTAaBOBH KOjU OCIIOpaBajy allCoJyTHU KapaKTep NpaBa Ha ur. Ilon
Py6uep (Paul Roubier) cMaTpa Aa je mpaBo KMra peJlaTUBHOT KapakTepa, jep
HOCHJIaL, [IpaBa Moxe 3a0paHUTH yOTpeby >KUra caMo CBOjUM KOHKYPEHTHMa,
OJHOCHO OHHUM JIMIIMMa KOjU KOPUCTE HeroB XKUI 3a obeJiexaBame poba WM
yCJIyTa UCTe WM CIMYHE BPCTe Y NPUBpeJHOM npoMeTy.* [IpaBo Ha 3KHT, yCI0BHO
pedyeHo, U MOpeJ OrpaHUyYera Koja cy npeABubheHa y cBUM MehyHApOAHUM U
HallMOHAJHUM IIPOINIMCUMa UMa KapaKTep HeorpaHUYeHOoT Tpajama. Jlakie, ycioB
3a HeOTPAaHMWYEHOCT Tpajalka OJHOCH Ce Ha peJOBHOCT Iahama Takce 3a
OZp’KaBaiba TOT NIPaBa U BaXKHOCTH, YKOJIMKO Ce He UCIyHe 3aKOHCKU NpeiBuheHu
pasJiosy 3a MOHMIITEHE, ONTO3MB IIpaBa UM HOCUJIALL, IpaBa Ha KU IpecTaHe Ja
noctoju. TepuropujalHO OrpaHUYEHO IIPABO XKUra, MoApa3yMeBa Ja je IpaBo
OrpaHMUYeHO Ha jyPUCAUKIIU]jY ApKaBe Koja IPU3Haje U ILUTUTH PETUCTPOBAHU XU,
[Ipema Januhy, TpUHIMI TEPUTOPHjATHOCTH He Tpeba JOBECTH Yy MUTakbe U Topej,

2H. liBjeruhanuy, ,)Kur - pasziosu 3a GpeHaupare npousBoga“, UaTepHet: http://www.
cvjeticaninlegal.com/dload/Razlozi%20za%20brendiranje%20proizvoda.pdf, ctp. 3. 14.04.2013.

3 M. Januth, HHdycmpujcka ceojuna u aymopcko npaso, HoBuHcka yctaHoBa ciyx6eHu iuct COP],
Beorpan 1973, cTp. 188.

*P. Raubier. Le droit de la propriété industrielle, tom I, 11, Paris 1952, 1954, p. 526; M. Jauuh, op.
cit, crp. 189.
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TOTra IUTO J06pO MO3HATH KUI'OBU MMajy UHTEPHALMOHAIHO /ejCTBO, jep OHU
YKMBajy NMpaBHY 3alITUTY jauyer KapakTepa W 3a HbUX Bake UCTa NpaBuja U
NPUHIMIY Ka0 U 32 MehyHapOJHU UT KOjH je Taj CBOj KAPAKTEP CTEKAO HAa OCHOBY
MehyHapogHe peructparuje.” BesaHocT »ura 3a npeaysehe, oJHOCHO Heros
aKIleCOPHU KapaKTep, MPOU3Jia3u U3 CaMor 11/ba XKUTa — OH Y OCHOBU CJIYXKHU 32
ueHTUUKALMjy ¥ rapaHLIMjy KBalUTeTa pobe U ycyra KOHKpeTHor npeayseha.
Januh cMatpa fja mpectaHkoM npegy3eha 3a Koje je Be3aH »KUT U caM IIpecTaje Ja
NOCTOjU. Y MaKeJJOHCKOj NPaKCH MIaK IOCTOje U3y3elH, Kao IITO je mMpuMep ca
npey3nMameM U pebpeH/MpameM HazuBa koMnanuje MOBUMAK y T-MOBWJIE,
Koja je onpeheHu mepuop uctu Taj HazuB MOBUMAK kopuctuia kao >xur
IPeno3HaT/bUB 33 BUXOBE HOBE yC/IyTe y 06/1aCTH MOOUIIHE TesedoHuje.

2) SHAUEIE XKUT'A Y TP KUIITHOM ITPOMETY

Y caBpeMeHOj MpaBHOj JUTepPaTypH, U3 06JACTU TpaBa HHTEJNEKTyasHe
CBOjUHE, )KUT MMa HEKOJIMKO 3Hauyera. [IpBo 3Haueme 0JHOCH ce Ha Kopulihemwe
T10jMa YKHTa 33 03HAYaBakbE 3HAKA KOjUM Ce 00eJiexkaBa po6a WM YCIyTa Y IPOMETY,.
Pey je 0 61/10 KOM 3HaKY (JIMYHA UMEHa, C10Ba, 6pojeBH, PUTypaTUBHU eJIEMEHTH),
WM KOMOWHALUjU 3HaKoBa (KoMOUHaIuje 60ja, KOMOUHAIMje 3HAKOBA), Koja Cy
110/106Ha 32 pa3/IMKOBakhe pobe WU yeayra jeiHe upMe off pobe HiId yeayra pyre
dupMe, a Koja cy nopo6Ha Jja caurHe )Hr.° TakcaTUBHO HaGpajare 3HAKOBA MU
KoMOHWHalMje 3HaKkoBa y uiany 15 TRIPS Cnopa3yMa, He Tpeba Aia ce TyMa4yu Ha
HauMH KOjUM Ce clipevyaBa Jp:kaBaMa YJaHHULAMa /la PerUCTPUPAjy XKUT U 110
JIpyTM OCHOBHMa, [10/] YCJIOBOM [Ia Ce TIPY TOME He Zieporupajy oapeaode [laprcke
KonseHnuje. Haume, He3aBrcHO off Tora wto TRIPS yroBop HaBOJM Jia Ce Kao »KUT
MOXKe 3aIITUTHUTH CaMO BU3yeJHM 3HAKOBH, MTAK Jiaje ce MOTYRHOCT YJaHHUI[aMa
Jla 1 JpyruM BpCTaMa 3HaKkoBa MPU3HAjy TpeTMaH »ura. To mojpasymena Ja
npeAMeT MpaBHe 3aLITUTE MOTY OUTH U BepOasiHe o3Hake.? HauMe, y pa3inuuTm
HAI[MOHAJHUM 3aKOHO/IaBCTBMMA cpelitheMo U ipyre BPCTe 3HAKOBA KOjU MOTY Jia
CaYMHE KUT ¥ IPU TOM YKUBAjy MPaBHY 3alITUTY. TaKo Ha MPUMep, > KUTOBU MOTY
OUTHU U LPTEXKH, CJIMKE, IOTOTUIH, CJIOTAaHH, TPOAUMEH3UOHAIHHU 3HAM (06IMIH
IPOM3BO/ia WY NIaKOBakbe), 3BYYHU 3HAKOBU (3BYKOBH) UJIM MUPUCHU 3HAKOBHU

> Ibid.

¢ Ynan 15, TRIPS Cnopa3ym. Agreement on Trade-Related Aspects of Intellectual Property Rights,
The TRIPS Agreement is Annex 1C of the Marrakesh Agreement Establishing the World Trade
Organization, signed in Marrakesh, Morocco on 15 April 1994.

7 M. lTosieHak-AKMMOBCKa, J. la6oBHK-AHacTacoBcKa, B. ByukoBcky, B. [lenesbyrocky, Jb. Bapra,
Ipaso Ha uHdycmpucka concmeeHocm (hpakmukym), Ckomje, 2005, cTp. 247.

8 Uppuc Kamun, Humesaekmyanra ceojura mohHo cpedcmeo ekonomckoz pacma, Beorpaz, 2003,
ctp. 129.
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(Mupucu).? [leTa/bHHUjU TPUKA3 BPCTA 3HAKOBA KOjHU Ce MOTY MPU3HATH KA0 XKUT'OBU
naje Ipupyynuk CBeTCKe opraHu3salnyje 3a UHTeJeKTyalHy cBojuHy.'’ Unak, y
IPaKCH HajBaXKHHjU U HajOPOjHUjU CY JKUTOBH KOjU caJipke peud “Marque verbale”,
HE3aBUCHO Ja JIM je ped 0 XMBUM WJIM MPTBHUM je3UIUMa WUJU je ped o
MMariHapHOM MOpPeKJy, Kao U ’bUX0BOj KoMbuHauuju.'! YKur koju ce cactoju o
peyu U c0Ba, 06yxBaTa 3aLITUTY HE CaMO CaMe PeYH U CJIOBA, HET'O U HUXOBY
KOMOUWHALHYjy, TPAaHCKPUIILH]y, TPAHCJAUTepaLyjy. YiopeHO NpaBo NpHU3Haje Yak
Y 3aIUTUTY peyH Koje ce KOPUCTe y CBAKOJHEBHOM rOBOPY, YKOJUKO Ha JUPEKTaH
Ha4yMH He ONHUCYjy poby 3a Kojy ce ynoTpeb6sbaBajy. Tako Ha mpUMep, HE MOXKeE ce
KOPUCTUTHU pey ,BojJia“ 32 obesiexkaBathe MUHepaAJHe BOJIE, a/lM 3aTO MOXe Ce
KOPUCTUTH Peyd ,ropcka’, ,IyIaHuHCKA" Win ,406pa“ Koje He OMUCYjy POU3BO/,
KOjH Ce ca /MM 03HayaBa, a IPY TOM Ce KOJ NoTpolllaya CTBapa neplemniyja aa je
ped 0 KBaJIMTETaHOM NpOoUu3BoAy. Jpyro 3Hauemwe MojMa KUra, MpousJiasu U3
HEroBor Kopuiihema 3a 03Ha4aBakbe Kao IPaBHOT UHCTUTYTA ypeheHor NpaBHUM
HopMaMa oZipeheHor npaBHor nopekJia. Tpehe, nojam »ur Takohe ce Kopuctu 3a
0O3HayaBame Cy6jeKTUBHOT NpaBa KOju MPOM3J1a3y U3 IPABHOT OZIHOCA CTBOPEHOT
y Be3U ynoTpebe Ura y TP>KUIIHOM IPOMeTY. Y 0JHOCY Ha TUTYJIapa IpaBa »KHra,
KU je IpaBHU OJHOC O[] YMjer caZipaja 3a HOCUOLA [TpaBa IPOU3J/1a3Hu UCK/BYYUBO
TpaBo /Jja Fa KOPUCTH 32 03HAYaBakbe HheroBUX NPOU3BOAA UJIH YCIYyTa, a 3a Apyra
JiMLa npou3sia3e o6aBe3e Jja He ynoTpe6/baBajy Taj XUT 32 03HaYaBakbe poba UK
ycJlyra UCTOT WJM CJAUYHOT BUJQ. Y YKeM CMUCJY, KUl Ce H3jeJHayaBa ca
Cy0jeKTUBHUM MpPaBOM Koje MpOoM3/a3d M3 MPaBHOT OAHOCA alCOJYTHOT H
MCK/bYYHMBOT MIpaBa TUTY/1apa,'? Koje je Takohe npeBuheHo U y YiaHy 6 septies
IMapucke Konpennuje.'®

9 Making a Mark: An Introduction to Trademarks for Small and Medium-sized Enterprises. WIPO
publication No. 900, 2006, p. 3.

10°WIPO Intellectual Property Handbook: Policy, Law and Use, WIPO, No. 489 (E), 2008, p. 70.

11 M. [MosieHak-AKMMOBCKa, ]. [laboBuK-AHacTacoBcKa, B. ByukoBcky, B. [lenesbyrocky, Jb. Bapra,
op.cit, cTp. 247.

12 [bid., cTp. 242.

B¥UYnan 6 septies, [lapucke Konsennuje npeapuba: 1) AKo npeACTaBHUK WK 3aCTYIHUK OHOTa
KOjU je HOCHJIAL] TPaBa Ha JKUT Y je[JHOj 3eMJbH YHUje Tpaxky, 6e3 oBJaiheba 0BOT HOCHOLA
NPaBa, perMCTPOBakbe TOrA )KUT'a Ha CBOje UMe, Y je/IHOj MJIM BUIlle OBUX 3eMaJba, HOCUJIAL], TPaBa
MOJKe Ce YCIIPOTUBUTH TPaXKEHOM PeTrMCTPOBaky UM TPAXKUTH GpHcarbe XUra, 0JHOCHO, aKo
3aKOH 3eMJb€ TO JOMyIITa IPEHOC OBOra PErHCTPOBam-a Ha CBOje MMe, YKOJMKO OBaj
Npe/CTaBHUK WM 3aCTYIHUK He onpaB/a cBoje noctynke. 2) Hocuan npaBa Ha »kur uMahe
MPaBo Jja Ce YCIPOTHUBH YIOTPE6GH CBOTa XKUTa Of] CTPAHe CBOTa MPeCTaBHUKA UM 3aCTYTHHKA,
MO/ YCJIOBUMA U3 TOpHer cTaBa 1 ako Huje Jjao cBoje oBialiheme 3a OBY yHOTpe6y. 3)
Hauronasna 3akoHoaBCTBa MOTY IpeJiBUAETH TPaBUYaH POK y KOMe HOCHJIALL ITpaBa Ha XKUT
Mopa 3aTpaXkKUTH CBoja NpaBa Npe/BuheHa OBUM YJIaHOM.
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3) ®YHKIMUJE )KUTA' Y CABPEMEHVIM
ITPABHVM CVICTEMVMA

[Tosiazehu of rope HaBeleHUX 3Hayema XUIoBa, oApehyje ce U gedpuHULYja
npejMeTa IIpaBHe 3allTUTe xUra. HauMe, ped je o IpaBy KOjUM ce LITUTH 3HAK
KOjH Yy IPOMETY CJIY>KH 3a pa3/IMKOBamwe po6a, 0HOCHO yCIyTa jeJHOT IPUBPeLHOT
cybjeKTa 1 leroBe UHAMBUAyalu3aldje U JUCTUHKTUBHOCTH Of, UCTe UJIU CJIMYHE
pobGe, 0JHOCHO yCJIyra Apyror NpUBpeAHOr cybjeKTa. Jlakie, >KUT je MOHOIIOJICKO
U allCOJIyTHO MPaBO KOje CBOM HOCHOLY Jiaje UCK/bYYHMBO NPaBO /1a 3HaK 3aluTuheH
»KUI'OM KOPHUCTH 3a CBOje pobe WJM yc/yre U Ja APYrydM JIMLKMMa 3abpaHu Ja
KOPHCTe Taj KUT 6e3 merose carsacHOCTH. OCHOBHa QpyHKIMja ®Ura NPOU3Jiasu
u3 oApenaba kojuMma ce feduHHULIe IPeJMeT 3aLUTUTE, KOje Cy CAUYHE KaKO Y
HallMOHA/IHUM 3aKOHKMa Tako U y MehyHapogHuM yropopuMa. OBa AedpuHuLyja
o0yxBaTa /iBa acIleKTa, KOju ce IOHeKa/| Ha3uBajy pa3IMYMTHUM QYHKIMjaMa KUra,
a Koju cy MehycoGHO 3aBUCHU U y NPAKTUYHE CBPXe YBeK Tpeba mpoyyaBaTH
3ajeHo.!* Tako, mope/, MHAMBUAYaIU3alMje TPOU3BO/A, MapKa MOpa HABECTH U
CBOj M3BOD, LITO NOJpa3yMeBa Jja He IOCTOjU 06aBe3a Jja ce 06aBecTe MOTPOILAYU
0 MpoM3BohayrMa UM TProBLHUMa KOHKPETHOI IPOU3BOAA, HUTH Ce TPaXu Aa
HIOTpoILay o3Haje To pey3ehe, Hero je J0BOJbHO Jja IOTPOLIAY BEPYje  tberoBY
OZAIrOBOPHOCT 32 IPOM3BO/, KOjU NPOAAje MO/ MMEHOM 3alITUTHOT 3HaKa."® HavMe,
ped je 0 HarvIallaBamwy pa3/vKe u3Mehy Ha3uBa KOMIIAaHUje U Ha3WBa XUra, jep je
y Ipakcy eBUJeHTHa 3a6s1y/a Jja caMUM YMHOM perucTpalyje HasuBa, pupmMa
ayTOMAaTCK{ CTHYe 3aIUTUTY U Kao *kur.'® Jlaksie, HA3UB KOMIIaHUje je UMe Koje
uZieHTUUKYje KOHKPETHU OU3HMUC, [OK XKUT je OHO LITO Pa3J/MKYyje MPOU3BOAE
jelHe KOMIIaHHMje O NMPOM3BOJA Zpyre KOMIaHUje. Y [eJIOBHOj NPaKCH HIAK
NOCTOje U3y3ely U NOCTOoje CUTyalldje Ka/ia je Ha3WB KOMIIaHHje NeJTMMUYHO UJIN
y LeJIOCT WJEeHTHWYaH Ca Ha3WBOM >KUIa, Kao Ha NpUMep Ha3uMB KOMIaHHje
“The Coca Cola Company” u Ha3uB A06po no3HaTor xura “Coca Cola” xojum ce
O3HayaBa jeJlaH o/ MPOU3BOAA OBe KoMIiaHuje. [Ipema myb6aukauuje WIPO
cpewthemo jou jeaHy, Tpehy npruMapHy GYHKLH}Y KOja MMa 3a [IUJb JlJa MOTUBULLIE
KOMIIaHUje /]a UTHBECTUPA]Y V O/IpXKaBakbe WU N060J/blIaBake KBaJIUTETA CBOjUX
IIPOM3BO/a U Jja HA Taj HAYWH HUXO0BU IPOU3BOJY CTEKHY I03UTUBHMU YIJIe[ KOJ,
notpouraya.’’ [[pemMa Tome, y caBpeMeHOM MOTPOLIAYKOM JPYLITBY YOY/bUBO je 1a
ce QyHKIMje ura BUIle He NMepPUUIHMpPAjy caMO 3a O3HAayaBambe MOpeKJa U
UAEeHTUPUKALHjy poba U ycIyra Ha Koje je KUT 10CTaBJ/beH, Hero Kao HellTo IITO

“WIPO Intellectual Property Handbook, WIPO, No. 489 (E), 2008, p. 68.
151bid.

16 Secrets of Intellectual Property: a guide for small and medium-sized exporters, International
Trade Centre (ITC) & World Intellectual Property Organization (WIPO), Geneva 2003, p. 33.

17]bid.
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yKasyje Ha KBaJIMTET, jep Cy IOTPOLIa4H Y JjaHallllhe BpeMe BULle 3aUHTepECOBaHU
3a KBaJIUTET pobe, HEro 3a HeroBo peasiHo nopekJo.'® [losazehu o ynorpeGHe
BPEZHOCT KMI'0Ba U HUXOBOI' 3HAYeHa Y CaBPeMeHHM YCJOBUMA MOCIOBHOT
OKpY»KeHba, y TPaBHOj TEOPUjU er3UCTeHTHe cy cefiehe GyHKuMje xura: pyHKIuja
obesiexkaBarba IOpeKJAa NPOU3BOJA, AUCTUHKTHBHA (QYHKIMjA, KOHTPOJIHA
¢yHKUHYja (KOHKYpEHTHA U peKJaMHa) ¥ rapaHTHa QyHKIHja.

(DYHKI_[I/Ija o0ejie>KaBamba IIopeKJia IIpomn3Boaa

dyHk1uja obesexaBarba MOpekJa NMPOU3BOJA je jeHA O OCHOBHUX U
Haj3HauajHUujux GyHKOuja xkura. [Ipy ToM Tpeba HArIACUTH A OHA HHUje UCTO
IITO ¥ O3HAaKa MOpeKJia IPOM3BO/a Yy OKBUPY UHTeJIeKTyaIHe cBOjuHe. O3Haka
IIOpeKJIa IPOX3B0/ja 03HaYaBa PeruoH UJIM APXKaBy U3 Koje [10/1a3U KOHKPeTHHU
npousBoj, oK (yHKIUja obesiexaBarba IOpeKJa MPOU3BOJAA yKasyje Ha
IIOPEKJI0 NpPU3BOJA KOje NpPOU3BOAM KOHKpeTHa KOMIIaHMja WJIU BUlIe
KOMIIaHHja Koje cy Mehyco6HO Be3aHe 3a 3ajeJHHYKO Kopullhemwe xura. OBo
IPOM3J1a31 U3 CYIITHHE OCTOjakha POOHUX *KUT'0BA, KOja CHMOOJIMIILY YKYTTHOCT
uHdopMalyja Koje je MOTpollad NPUKYNHO O ofpeheHOM HpPOU3BOLY,
yKJby4yjyhu 1 uH$opMaLujy 1a CBU UCTOBPCHU TPOU3BOJU KOjU Cy 06esIexKeH!
MCTOM POGHOM MapKOM MOTHUYY U3 HUCTOT U3Bopa.!® /lakiie, OCHOBHH IIUJ/b OBe
byHKILYje je Aa yno3opu NoTpollaye U3 Kojer npeayseha uau ¢upme uma
NI0peKJI0 KOHKpeTHa poba Wiu ycayra. [IpoTUBHULM OBe TeopHje, CMaTpajy ay
dokycy morpolaya Hyje NOpPeKJIO NPOU3BOJA U KOHKPETHHU Npou3Bohayd uiu
Tpro.al, Beh /ja )KUT CIy»KU MCK/bYYHUBO 32 PA3JIMKOBaK€e U HHMBUIYATU3aALU]Y
po6e.2’ Haume, aKo je KOHKPETHH MPOX3BO/] 03HAYEH HEKHUM KUT'OM TO He 3Ha4YU
Jla Taj MpOU3BO/I MPU3BO/IU UCTA KOMIIAHU]a, jep MOXKe GUTH y TUTakY YTOBOP O
JIMIIEHIIM KOjH je HOCHJIAL, )KUTa 3aKJ/by4yro ca APyroM KommaHujoM.?! Jlakie,
TyMademwe QYHKLHje XKUra y CMUCJIy obesiexkaBamba NopekJ/a NIpou3BojJa He
CMeMO OrpaHMYaBaTH CaMO Ha jeJHOT NPUBpeAHOT Cy6jeKTa, HEro Mopamo
UMaTH y BUAY A je MOXZAA ped o0 Bulle MehycoGHO Be3aHMX MPUBpPESHHUX
cybjeKaTa Koju 3aje JHUIKKM KOPHUCTE UCTHU KUT. Kajia je ped o Be3aHOCTH Kura
ca KOMIIaHUjOM, y TEOPHjU U NTOpe]; pa3JIMYUTHUX CTAaBOBA UIAK IIpeoBaa/iaBa
CTaB Jia IPeHOC KOMIIaHUje UJIM lbeH CaCTaBHHU Jle0 KOjU IPOU3BO/H KOHKPEeTHHU
IIPOU3BO/| O3HAYEH XKUT'0M, He [T0/ipa3yMeBa Jja ce UCTOBPEMEHO BPIIU NIPEHOC

18T, Ipajm, Egponcko npaso Ha uHmesiekmyaaHa concmeeHocm, llpocseTHo zeJio, 2009, cTp. 76.

19C. MapxkoBuh, ,Haveso crenujajHOCTH ura W 3abpaHa pa3BOAIABalba YYBEHOT KHUTa,
MpPaBHOEKOHOMCKO TyMadewe", AHaau [195 1/2011, ctp. 36.

20M. TMosieHak-AKMMOBCKa, J. /laboBHK-AHacTacoBcka, B. ByukoBcky, B. [lenesbyrocky, J/b. Bapra,
op.cit,, cTp. 240.

2 Ibid.,, cTp. 37.
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¥ paBo kura.?? OBaj cTaB je y NOTIYHOCTH ONpaBJaH UMajyiin y BUJY Aa je XKur
3amTuheH He3aBHMCHO OJ, Ha3uWBa KoMmaHuje. [lakse, y ciaydajy npeHoca
npeny3eha oBaj KOHLENT HaJjae Ja HalMOHa/HA 3aKOHOAABCTBa Kao
CBOjeBpCHA rapaHIjyja [Ipy peHoCy NpaBa Xura npeBu/e o6aBe3y npeHoca U
TEXHOJIOTHje KOja rapaHTyje UCTH KBaJIUTeT poba U ycayra CTULAOoLy XKUra. ¥
Be3Uu QyHKLMje obesiexkaBamba NopekKJ/ia IPOU3BO/Aa, CBOj JOIPUHOC Adje U CyAcka
npakca. Tako, y cny4yajy CANON - CANNON y ctaBy 28 npecy/ie, CyZ HaJla3u Ja je
O0CHOBHA QYHKIIMja XuUra Ja MOTPoIla4y UM KpajibeM KOPUCHUKY rapaHTyje
UJEHTUTET MOpeK/JIa O3HAYeHOr MPOM3BOJa, Tako wTo he omoryhuty, 6e3
MKaKBe BEpPOBATHOCTH Ja ce J0BeJie y 3a0yHy, Aa pa3J/iMKyje IPOU3BOJ, UJIH
YCJIYTY OZi OCTaJ/IMX KOje Cy pyror nopekJja.?® Jlakie, cyJcka npakca cMaTpa ia
OU KUT MOrao Ja UCIOYHU CBOjy CYLITHUHCKY YJIOTY Yy CUCTEMY HeHapyllieHe
KOHKypeHIlUje Koja Tpeba Ja O6y/ie ycrnocTaB/beHa Ha OCHOBY YIoBOpa, OH Mopa
HYZAUTH rapaHLiyje Jja cBa poba /I YCayre Koje Hoce Taj »KUT IOTUYy U3 U3Bopa
KOjU je MoJ KOHTPOJIOM jeJHOT MPUBpPeAHOT cybjeKTa KojU je 0OAATOBOpPaH 3a
FbMXOB KBa/IUTET.** Y cIyyajy BepoBaTHONE /1a MOCTOjU PU3HK Jja jABHOCT CMaTpa
Jia IpeiMeTHa poba WU ycayre NOTUYY U3 UCTOT NPUBPEAHOT CyOjeKTa UJIH U3
€KOHOMCKH [10Be3aHUX IPUBpeJHUX cybjeKaTa, y ctaBy 30 npecyzie, HaBOAHU ce
Jla je I0OBOJbHO MMOKAa3aTH Jla He MOCTOjU BepoBaTHoha aa he jaBHOCT 6UTH
JloBeJleHa y 3abyHy y MorJjie[y MecTa Nporu3Bo/be pobe UM YCyra, Kako Uy
cJly4ajy KaZia ce He YMHH [J]a jaBHOCT MOXKe CMaTpaTH Jja po6a Uild yCayre HOTUYY
0[], UCTOT IPUBPEAHOT Ccy6jeKTa UM OJi EKOHOMCKU NMOBE3aHUX NPUBPeJHUX
cybjekaTa. Ha Kkpajy, MOKeMO KOHCTAaTOBaTH [a, Yy CYUITUHH, PYHKLHja
obeJsiexkaBaba opeKJ/ia IPOU3BoJa ojpasyMeBa uAeHTudUKaLYjy pusBohaya
WJIU HOCHOLla IPUBpe/iHe aKTHUBHOCTH, YUMe UM ce Jiaje MOTYhHOCT pek/aMaLyje
y cly4ajy He3aZ0BoJ/baBajyher KBajuTeTa UM MOTYRHOCT onpe/ie/bUBamba 3a
JpyTy NIPOM3BOJ PaJik He3al0BO/baBajyher KBaluTeTa.

AucTHKTMBHA dyHKIIMja

JemaH o OCHOBHHX YCJIOBAa 32 OCTBapele CBoje QYyHKIIMje je Ja KUT Oyae
JUCTHHKTHBaH. Ped je 0 CyIITHHCKOM 06eiexjy ®Ura 4uijy je OCHOBHU LiJ/b Jia Ce
HallpaBH jacHa pasJ/iMKa IPOM3B0/ia UCTOT WM CIMYHOT BUJIA, KAKO He 6U IO1JIO 10
3abyHe MPOCEYHOT NMOTPOIIAYa, IITO Ce MOXKe HeraTUBHO OJPa3UTH U y IPOMeTY Ha
TpKuILTe. Jlak/ie, He I0OCTOjU IIPaBHU CUCTEM KOjU IIPHU3Haje IPaBHY 3alUTUTY KUTa
a /la Ipy TOM He IpeJiBMbha KOHKpeTHe MPOINKUCe KOjuM ypebyje KpuTepujyMe 3a

2 ]bid.
B[Ipecyna 29/9/98, mpeamet C-39/97. UnTepHeT: http://www.ipo.gov.uk/c3997.pdf, 29.10.2012.

ZTlpenmetr C-10/89 HAG GF (HAG II) [1990] ECR I-3711, stav 14 i 13). UHTepHeT:
http://oami.europa.eu/en/mark/aspects/pdf/]]890010.pdf, 29.10.2012.
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OLIeHY CIMYHOCTH 3HAKOBA, ITPe CBera 360T 3allITUTE TPOCEYHOTr MoTpoIuaya. Hanme,
JUCTUHKTUBHA QYHKIIMja )KUTa ¥ CYIITHHU MOApPa3yMeBa UHAUBUYAIU3UPAbE
po6a uJiK yciayra, Kako Ou ce jefjHa BpcTa pobe WK ycayre, pa3jivKoBase of Apyre
WICTE WU CJIMYHE BPCTe poba UJH yCyTa.

l'apanTHa pyHKIIMja

[apaHTHa QyHKIMWja, MO3HATHja joil Kao QYHKIMja KBAJIUTET], jeiHA je Of
HajBaXXHHUjUX (PYHKIIMja KMUroBa 3a MOTpOIIaYya, OHOCHO KOPHCHHKA yciyra.?
Haume, peu je o OyHKIMjU KWra Koja rapaHTyje MOTpoLIayy Jla KOHKPETHHU
NPOX3BOZ, WJIM YCJIyTa Koja Caip>ky ofipeheHH )KUT yBeK UMa UCTH KBaIUTeT. [Ipema
TOMe, HeCTIOpHO je Jja Behu 6poj poba U yciryra obesiexkaH MO3HATHUM KUTOM 60Jbe
0CBajajy noTpoliade Hero poba 1 yciyre ca UCTUM WUJIM YaK U 60JbUM KBaJIUTETOM.
Y cTpy4Hoj iMTepaTypH cpeltheMo U CTaBOBe NpeMa KojuMa »KUT He MOXe OGUTH
MHCTPYMEHT KOjUM Ce rapaHTYyjy CBOjCTBA M KBaJUTET poba WM yCIyra, jep je Ta
$yHKIMja HaMeleHa caMo 33 3BaHUYHe 3HaKOBe WJIM MyHIeBa 3a KOHTPOJY UJIH
rapaHiyjy KBasureTa.”® /lakJie, ped je 0 TOMe Zia OTPOLIAYH UNAK CBECHO IPU/A]Y
3Hayaj KBaJIUTETY y OJHOCY Ha CacTaB, HAYWH NPOU3BOAIE WM reorpadpcko
NIOPEKJI0 KOHKPETHOT KUTra KOjUM e 0beJiexxaBa KOHKpeTaH IPOU3BO/, MU YCIyTa.
Y ToM cMepy je M u3/arawe XpBaTCKOT NocaAaHUKa y EBponckoM nmapsiameHTy
busbaHe bop3aH Koja je U3Hesa 3aK/byuKe MOCIe/bUX UCTPAKUBaba XpBaTCKe
areH1yje 3a XpaHy 1 pe/icTaBUJIa pe3y/ITaTe aHa/IM3e KBaIWTeTa (Hau3Iies) UCTHX
npousBofa y XpBaTcKkoj U Hemaukoj. UcTpaxnBame je mokasaso Ja caMo Kof 4 of,
26 (15%) ncnuTaHux NPOU3BO/A HUje Hal)eHa pas/ivKa y KBaJIUTETY, 0K je Koz 56%
npou3Boja yTBpheHa pa3/nka y KBajauTeTy, a 4ak 60% Mpou3Boja, y TPEHYTKY
npoJaje, 6UJI0 je CKYIJbe Ha XPBaTCKOM TPXKUIUTY.>” OBOM NMPUJIMKOM, KaKo OU ce
usberjga JUCKpMMHKHALMja NOTpoLlaya U3 CHPOMAIIHUX 3eMasba, NMpefcefHUK
EBponcke komucuje Xan Kioj JyHkep caonmrtvo je ga ob6jaBsbyje 60p6y 3a
paBHOINIPaBHOCT NOTpoLIaya mupom EY.

[lpemMa ToOMe, jefuMHA CaHKLMja 360r Bapujaldje KBaJIUTeTa KOHKPETHOT
NpOU3BOJA [10/1a3H Of, CTpaHe NOTpoIIaya Koju MpecTajy Aa KyIyjy Taj IpOU3BO[,
LLITO yTUYe Ha HeTOBY YKYIIHY NPOAAjy U C TUM Ha I'yGUTaK ocTBapebe Behe 3apazie
KOMIIaHHje Koja CToju U3a wera. HapaBHO, 0BO ce He OZHOCH Ha CJIy4yajeBe Kazja je y

5], JlaboBuk-AnacracoBcka, B. Ilenesbyrocku, I[Ipago Ha uHmenekmyaaHda concmeeHocm,
YuuepaureT ,CB. Kupua u Metoauj, [lpaBen @akynrer ,Jycrunujau [IpBu* - Ckomnje, Ckorje,
2008, cTp. 264.

26 M. [TosileHak-AKMMOBCKa, |. [laGoBuK-AHacTacoBcKa, B. ByukoBcky, B. [lenesbyrocky, Jb. Bapra,
op.cit, cTp. 241.

27 UuTepHeT: http://www.biljanaborzan.eu/hr/novosti-detalji/borzan-i-hah-objavili-rezultate-
istrazivanja-kvalitete-proizvoda-za-hrvatsku-i-njemacku-367, 20.09.2017.
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IUTaly MaTepHjaJHu HeJ0CTAaTaK KOHKPeTHOr NPOM3BOJa U CMUCA0 MpOIKca
KojuMa ce ypebyjy nuTarba BesaHa 3a 300.

Pexnamua ¢pyHKIMja

PeksiaMHa QyHKIMja UMa 3a [IUJb, HE caMo Jja 06aBeCTH NOTpollave 3a HOBU
IPOM3BO/, WJIU YCJAyTe KOje ce MIacupajy Ha TPXKUILTe, Hero U Jja yTude Ha Behy
NpoAajy NMPOM3BOJa WM ycayra obesekeHUX KOHKpeTHUM XUroM. Ped je o
Iponara’jii U pekjaMupamy Mpou3Boja UK yCayra obesiexKeHUX KOHKPETHUM
»KUTOM, HaMeleHUM Tj. yCMepeHUM ITpeMa noTpoluadyuMa. PyHKIMja pekiaMupama
»KUTa 3a JIMIE KOje je CTeKJIO MPAaBO Ha 3alITUTY »KUra 3a IITaMIIaHe CTBAapH Y KJlacu
16 HuuaHcke knacudukiyje poba 1 ycayra, nojpadyMeBa MpaBo Ja je Taj KUr
3aluTMheHy 3HaK KOjU ce KOPUCTH 3a LITaMIIaHU MaTepHjaj (4acomuce, KaTalore,
nyo6J/MKalyje, KibUre M CJ1.), Ka0 U Ja ra KOpUcTH y QYHKIUjU peKaMe TOor
IITaMIIAHOT MaTepHujasa (peKJaMupare Yacomuca, Kib1ra, Katajaora v cJ.).28 3a
3Hayaj pekJlaMHe QYHKIIU]je )K1UTa, J0BO/bHO TOBOPH U CIPOBEJIEHO UCTPAXKUBAE
TI0 KOMe T0je/IHe PeyH Koje Cy y CBUM 3eMJbaMa CBeTa pasyMmsbHBe cy ,Coca-Cola“
1 ,,0k"“?° Y npusior oBe pyHKIMje je 1 ucTa Hajeehux 100 6peHioBa CBETA, T/E Ce
paHrupame NpaBU Ha OCHOBY OCTBapeHor NpoduTa Of TPo/iaje ¥ TOKY LieJie TOANHE,
a Koju je mopef ocTanux GyHKIMja pe3yITaT UHBECTHpaa Y HeMaTepHjaiHe CBPXE,
Kao pekJlaMupamwe U nponaradja. Ofatie, npou3Bobhad cBeCTaH MNCUXOJIOMIKOT
MeXaHM3Ma KOju MoTpollaya HaBOAM Ha KYNOBHMHY MPOU3BOAA ca ojpeheHOM
po6GHOM MapKOM, UMa CHaXaH MOTHB /ia CBOj IPOU3BO/] 03HAYaRBa, JjJa UHBECTHPA ¥
HeroBy apupMaliyjy  /ia je IITUTH 0/ EBEHTYaIHUX 3Ji0ynoTpe6a.>

KonkypenTHa ¢dpyHKIIMja

KonkypenTHa QyHKIHMja KUra je y Be3d ca NMpPaBOM HOCHOLA >KMra Ja
ynoTpe6/baBa XUl He CaMO 3a 03HaYaBame IPOU3BO/a U yCJIyra y IPOMETY, Hero 1
Ha IJIaKaTe, I0CcTepe, KaTauore, GakType, Orjiace, yyTcTBa U APYTH NPONaraHAHU
MaTepujasl KOju ce KOPUCTH y CBAKOJHEBHO] KOPECIOAEeHIIH]jH, a T0CEGHO MPEKO
jaBHMX Meauja.>! OBo yjeJHO moZApa3yMeBa Jia MPaBO Ha JKUT NMyTeM KONHUpama,

28 MeToz0.10THja MOCTyNatba 3aBo/ia 3a HHTEJIEKTYAJIHY CBOjHHY Y IOCTYIIKY 33 IPU3HAkbE XKHra
U y MOCTYIIMMa [0 PETUCTPOBAHUM XUTOBUMa, MHTEepHeT: http://www.zis.gov.rs/upload/
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penpoAyuupama UT/,., MOXe BpJIo JIAKO OUTH NpeAMeT 3/10yHoTpebe of CTpaHe
KOHKypeHaTa, lITo HaMehe noTpeby 3a LIMPOM NpPaBHOM 3alUTUTOM He CaMo
NpONMCUMa MTpaBa UHAYCTPUjCKE CBOjUHE, HETO U MPONKCKMMA KojuMa ce ypehyjy
NHTamba U3 06J1aCTH HeJslojasIHe KOHKypeHLyje. Ha Kpajy, MoxeMo KOHCTaTOBaTH Jja
y OKBHpY OBe QYHKLMje [joJ1a3e [0 U3pakaja CBe rope HaBefieHe QYHKILMje XUra.
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5) 3AKJbYUAK

Y [JaHamkbUM IJ106aJHUM €KOHOMCKHM JApPYUITBUMA TAe (PYHKIHMOHHUILY
CUCTEMH OTBOPEHOT TPXKHUIITA, I03HABAe KOPUCTU Off MPU3HABaKa MpaBa Ha
NPaBHY 3alITUTY 3HAK3, Ka0 U GYHKIM]ja 3aIITHNeHOT 3HaKa KOjU 03HAYaBajy CBPXy
KOjy 3HaK MMa y MPaBHOM U /IeJIOBHOM IPOMETY MOXe MoMOhH KOMIaHUjU Aa
OINITHMHU3Yje CBOje yIpaB/bauke aKTUBHOCTH, []a CTBOPU KOPUCHY MapKETUHILIKY
CTpaTeryjy ¥ Py TOM Jia OCTBAapH Ao/jaTHe PUHAHCHjCKe KOPUCTH. 3aIpaBo, HUje y
NHUTay caMo noBeharme npojaje Mporu3Boia 03HaYeHEe KOHKPETHUM KUT'OM, LITO
MOXe Jla 6y/lle ¥ KpaTKOPOYHU epeKaT KOHKpPeTHe MapKETHUHI aKTHUBHOCTH
KOMIIaHHje, HEeTo je LIW/b 3Haha CTBOPUTH HAaBUKE KO/] IPOCEYHOT MOTPOoIaya /ia je
KOHKPETHH UI' CAHOHUM IPOX3B0/Ia KOHTUHYUPAHOT U FapaHTOBAHOT KBAJIUTETA.
Tako he u xoMnaHuja Aa 06e36eu Behu 6poj BepHHUX NOTpOILIAYa, a TUME U
IPOLIMPU U OJ[PXKH JIe0 TPXKUILTA, noBeha 3apajy u npopuTabUuIHOCT, moBeha
BPeJHOCT KOMIIaHUje UT].

127



