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ITPEATOBOP

[TomrroBaam uwWTaoIM, TeMa OBOT 300pHWKAa pamoBa ca Hayure
koH(pepeHnmje ca MehyHapomauM ydemrheM HOCH Ha3UB VHUBep3aiHo u 0cobeHo y
npagy. Ha Taj HauMmH je WCTaKHyTa HaMepa Ja ce ojaBara moTpebHa Mepa
YHUBEP3JIHOCTH U TOTpeOHa Mepa 0co0eHOCTH y (hopMupamy 0AroBopa Koje Tpaxe
Pa3HOBPCHHU aKTyeslHH npobiemu. Hamme, Hamia apskaBa M IPYIITBO Ce Hajase Ha
CBOjEBPCHO] MPEKPETHUIIH, Y BPEMEHY KOj€ HCIIOCTaBJba MOTpedy Aa ce OATOBOPH Ha
CHa)XHE 3axTeBe Ja C€ Hama Jp)KaBHa IOJHMTHKA ycarjacd ca HWHTepecuMa
HajMohHMjuX ynaHoBa MehyHapoaHe nonuTHuke apeHe. Ped je o mpornecuma kojuma
cy 3axBaheHnu cBu acmektH xuBoTa. [lorpedHo je na ce, umajyhu y Bugy ca jeaHe
CTpaHe - OHO IITO O OMJIO HIEaIHO, a ca APYre - aKTYeJIHY CTBApHOCT (Y CBOj H-EHOJ
CIIOKEHOCTH), U3Bara IITa je oJ1 cBera rora moryhe.

upox je cnekTap norpeda U UHTEpEca, TOYEB O KYJITYpe y HajOIIITHjeM
CMHUCITy T€ PeUH, 3aTUM EKOHOMCKHX, TIOJIMTUYKHX, (PMHACH]CKHX, HAI[HOHAIAHHX,
HaJTHALMOHATHNX, KOPIPOPATUBHMX, EKOJOIIKUX, KOJH CBOj HW3pa3 Tpake Yy
NpaBHUM pelIemhuMa. 300r Tora Cy pajoBH IPYNUCAHU Yy MoceOHe pyOpHKe Koje
0JroBapajy noceOHUM 00IacTHMa TpaBa U JIPYLITBA.

AyTtopu unaHaka (EMHHEHTHH CTpy4Ymald M3 OO0JIaCTH MpPaBHUX U
JIPYIITBEHUX HayKa M3 3€MJbE€ M MHOCTPAHCTBA) Cy MOHYIHMJIHM CBOje TOIJIEAE Ha
MOjeIMHE BUJIOBE jeJIHE TAKO CIIOKEHE CUTYaIIH]e.

TemaTcku 300pHHK pagoBa KOjU je Tpej Bama IpeACTaBsba IyOJUKAIU]y
pamoBa TPUIPEMIBEHUX IOBOJOM oOelnexaBama 57. TOAMHA IOCTOjakka W pana
[IpaBHor ¢dakyntera YHuBep3uTera y IIpuUIITHHM ca PUBPEMEHUM CEAUIITEM Y
KocoBckoj Murtpounin u caonmreHnx Ha HayuyHo] koHdepeHimju ca
MehyHaponHuM yuenthem nox Ha3uBOM Yuugepzanro u ocoberno y npagy, nana 18.

Maja 2018. roaune.

YPEJJHUK
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,, Yuueepszanno u ocobeno y npasgy*
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LAWYER’S PROFESSIONAL LIABILITY INSURANCE IN
MACEDONIAN LAW

Summary: The focal point of the paper is the contract of liability
insurance in Macedonian law that a lawyer is obligated to sign in order to start
the duty. The paper reviews the legal sources that regulate this obligation in
order to present the current legal solutions as well as to compare them to some
of the modern legal system. The paper should answer if there is satisfactory
level of legal regulation on the matter of lawyer’s compulsory liability
insurance, as well as the level of legal compliance or non-compliance of legal
regulation between them self, and on the other hand between provision
consisted in laws and provision consisted in the autonomous sources of
contractual law on insurance — the special conditions created by the insurers.
The implementation of the legal provisions in this matter has arise certain
issues and doubts in legal theory as well as in legal practice. The aim of the
paper is to present an overview of solutions already presented in the legal
literature, as well as to analyze the comparative legal systems in order to point
some solutions de lege ferenda.

Keywords: professional liability, obligatory insurance, third party,
compensation of damage, Lawyers’ duties.

1. INTRODUCTION

Generally speaking, professional liability exists whenever a holder of a
particular profession will violate the Obligations that arise for him in the
procedure of providing professional services to his users. Furthermore,
professional liability may arise as civil liability, disciplinary liability and
criminal liability. Each of the liabilities of the holders of the profession
presupposes the existence of special legal rules that determine the conditions
for the occurrence of liability, the procedure in which they are determined and
the authorities competent for determining and imposing sanctions. The subject
of interest for us is the civil liability of the lawyer for damage caused during the

* Assistant Professor, marija.ampovska@ugd.edu.mk
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performance of his practice. In order to even start the practice, there is a
condition for the right to practice, provided by the law, that lawyers must have
a designated level of professional liability insurance. The lawyers are placed
under the burden of entering into contracts which contain express requirements
set mainly by the insurer, although both general and specific legal provision in
this area is applicable too. In the Macedonian law the compulsory insurance of
liability of the lawyers is provided with the Law on the profession of advocacy®
(will be referred to as Law for advocacy )in article 37-a:"The lawyer is
obligated to have a liability insurance contract for the damage caused to third
party intentionally during the lawyers practice. The contract for liability
insurance for lawyers — members of a law firm and for lawyers working in that
company is concluded by the company.” This obligation also applies to a
foreign lawyer and a law firm.? In this way, the damaged person, irrespective of
the solvency of the lawyer, reimburses the damage caused to him by intention
or gross negligence, up to the amount of the insured sum with the insurance
company? and at the same time strengthens the confidence in the advocacy and
improves the independence and autonomy of the advocacy as a public service
for legal assistance.*

2. LEGAL SOURCES OF LAWYER’S LIABILITY INSURANCE

By its legal nature, liability insurance of the lawyer is a liability
insurance contract, and hence the basic legal source for its regulation is the Law
on Obligations of Republic of Macedonia (will e referred as Law on
Obligations in the paper).® In the first place, the provisions on liability
insurance® are applicable, and since liability insurance is considered to be a
subtype of property insurance, general provisions for property insurance’ as
well as common provisions for property and persons insurances® are applicable

! "Official Gazette of the Republic of Macedonia" no. 59/2002, no.60/2006, no.29/2007,
n0.106/2008, no.135/2011, n0.113/2012 and no.148/2015.

2 Article 37-b from the Law on the profession of lawyer "Official Gazette of the Republic
of Macedonia” no. 59/2002, no.60/2006, no.29/2007, no.106/2008, no.135/2011,
n0.113/2012 and no.148/2015.

® Loris Belani¢, "Osiguranje od odgovornosti odvjetnika", Zbornik Pravnog fakulteta u
Sveucilista u Rijeci, Rijeka, 2010, 264.

* Curkovi¢ Marjan, Osiguranje od odgovornost pri obavljanju profesionalne djelatnosti,
Pravo i porezi, br. 5/1997, 39.

® "Official Gazette of the Republic of Macedonia" no. 18/2001, 78/2001, 04/2002,
59/2002, 05/2003, 84/2008, 81/2009 and 123/130.

® Articles 996 and 997 of the Law on Obligations.

"'Part 2 Section 1, article 980-985 of the Law on Obligations.

8 Article 953-979 of the Law on Obligations.
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too. Regarding the application of the legal regulations as legal sources for
regulating the liability insurance here, I would mention the possibility of
applying the provisions of this law regarding actio directa — the damaged
persons’ right to a direct lawsuit under which: "In the case of liability
insurance, the damaged person may request directly from the insurer
compensation for the damage that he suffered with the event for which the
insured responds, but not exceeding the amount of the insurer's liability. The
damaged person has, from the moment he became insured, his own right to
compensation from insurance, and any subsequent change in the rights of the
insured against the insurer is without prejudice to the right of the injured party
to compensation. "° The claim for compensation of damages in these cases is
based on the liability insurance contract, and the insurer is responsible for the
damage incurred in the insured event only if the third injured party requests her
compensation.

Furthermore, as a result of the principle lex specialis derogate lex
generalis, a priority in application of provision is reserved for the provisions of
the Law on advocacy. This law provides compulsory liability insurance for
damage caused with intention to third party by lawyers during their practice in
order to start the practice. The regulation of liability insurance at the level of
compulsory insurance in the Republic of Macedonia, in the legal theory and the
court practice, is considered to arise from the constitutional ground for legal
regulation of the lawyer's activity, which also implies the right of the state, that
is, the legislator to provide greater protection of the citizens through
guaranteeing compensation for damages caused by gross negligent and
intentional work of lawyers. In this way, the compulsory liability insurance of
the lawyer is not in the function of limiting lawyers in the performance of their
activity and weakening their power, but in order to provide greater security and
confidence of the citizens that they will receive the required legal assistance
from the lawyer, without the danger that they will be damaged due to
negligence.** The compulsory conclusion of a liability insurance contract is
characteristic of several modern legal systems in Europe and the world, more
precisely the same is envisaged in the German, Austrian, English, Swiss,
Slavic, Serbian law and other legal systems.*? Insurance specific conditions are

° Article 997 Law on Obligations.

19 Article 996, Law on Obligations.

1 Decision of the Constitutional Court of the Republic of Macedonia No. 31/2007-0-0 ox
12.09.2007 available on
http://www.ustavensud.mk/domino/WEBSUD.nsf/ffcOfeee91d7bd9ac1256d280038c474/63
b623544fc50c8fc12573940042a6b5?0penDocument, accessed on 13.03.2018.

2 L. Belani¢, "Osiguranje od odgovornosti odvjetnika", Zbornik Pravnog fakulteta u
Sveucilista u Rijeci, Rijeka, 2010, 267-268.
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also the source of the liability insurance of the lawyer. It is foreseen in our Law
on advocacy that the insurance conditions are determined by the insurance
companies, in agreement with the Bar Association of the Republic of
Macedonia, except in cases when the Bar Association carries out the insurance
of the lawyers.®* In Macedonian law there are still no general conditions on
lawyers’ liability, only specific conditions for lawyers’ liability insurance
adopted by the insurers.* In comparative legal systems we come across the
practice of adopting general conditions for liability insurance of lawyers. Thus,
in Croatian law, we meet the General Conditions of Lawyer’s Professional
Liability Insurance, adopted by the Croatian Insurance Bureau, in cooperation
with the Ministry of Justice and the Croatian Bar Association. These conditions
serve as a complement to the Law on Advocacy in Croatian Law, which
regulates the matter of compulsory liability insurance only in one article,
Article 44™. They are adopted in 1994'° in order to regulate this matter in
more detail manner and they are mandatory for all insurance companies.*’

13 Article 37-a (11) Law on the profession of lawyer.
1 The specific terms of the insurers are available at
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=9&ved=0ahUKEwj
jdLNkenZAhWLDywKHdKrDcEQFghPMAg&url=http%3A%2F%2Fwww.uniga.mk%?2
Frepository%2Fmedia_cnt%2FUNIQA-Macedonia-
2018%2F35.Posebni~20uslovi~20za~200siguruvanje~20odgovornost~20na~20advokati_h
cm0105284.pdf&usg=A0OvVaw3Qtag3VqUX81efjE3 X Talay,
http://www.google.com/url?sa=t&rct=j&g=&esrc=s&source=web&cd=14&ved=0ahUKEw
iCsL.3hkenZAhWMCiwKHVa5CFk4ChAWCDUwAw&url=http%3A%2F%2Fwww.uniga
.mk%2Frepository%2Fmedia_cnt%2FUNIQA-Macedonia-
2018%2F35.Posebni~20uslovi~20za~200siguruvanje~200dgovornost~20na~20advokati_h
cm0105284.pdf&usg=A0vVaw3Qtag3VquUX8leffE3XTala,
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=6&ved=0ahUKEwi
em_rxkenZAhVBVYwKHcY2A50QFgg_ MAU&url=http%3A%2F%2Fw.crosig.mk%2FD
ownload%2FGetFileUpload%3Fdownloadld%3Da41bc574-c54f-4fc2-af51-
de678b12e0f4&usg=A0vVaw39fpBKY68h7JUTCEwWpDK3z, accessed on 13.03.2018.
15 Zakon o odvjetnitvu, NN, br. 9/94., 117/08., 50/09. | 75/09.
16 These terms were adopted at the same time with the adoption of the Croatian Law on
Advocacy, although the relevant laws in this area were changing over the years, the terms
remained unchanged. In the opinion of the legal theory, this led to their opposition to
individual provisions of the Law on Obligatory Relations and even to the insurance
profession, and there is a need for adopting new general terms for insurance in the field, see
L. Belani¢, "Osiguranje od odgovornosti odvjetnika", Zbornik Pravnog fakulteta u
Sveucilista u Rijeci, Rijeka, 2010, 266.
"Marko MiloSevi¢, Mi§o Mudri¢, "Osiguranje profesionalne odgovornosti odvjetnika u
hrvatskome pravu i prikaz novije poredbene sudske prakse”, Zbornik radova: Dani
hrvatskog osiguranja, Zagreb, 2015, 11.
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http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=14&ved=0ahUKEwiCsL3hkenZAhWMCiwKHVa5CFk4ChAWCDUwAw&url=http%3A%2F%2Fwww.uniqa.mk%2Frepository%2Fmedia_cnt%2FUNIQA-Macedonia-2018%2F35.Posebni%7E20uslovi%7E20za%7E20osiguruvanje%7E20odgovornost%7E20na%7E20advokati_hcm0105284.pdf&usg=AOvVaw3Qtag3VqUX81efjE3XTala
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=14&ved=0ahUKEwiCsL3hkenZAhWMCiwKHVa5CFk4ChAWCDUwAw&url=http%3A%2F%2Fwww.uniqa.mk%2Frepository%2Fmedia_cnt%2FUNIQA-Macedonia-2018%2F35.Posebni%7E20uslovi%7E20za%7E20osiguruvanje%7E20odgovornost%7E20na%7E20advokati_hcm0105284.pdf&usg=AOvVaw3Qtag3VqUX81efjE3XTala
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3. CONCLUSION OF A LIABILITY INSURANCE CONTRACT

The lawyer in the Macedonian law has an obligation for compulsory
conclusion of a contract for liability insurance for damages that he would have
done to third parties with intention during his practice. The conclusion of the
contract is a prerequisite for starting a lawyer's activity and enrolling in the
Directory of Lawyers.'® This provision includes the liability insurance of the
lawyer in the order of so-called mandatory liability insurance because a legal
provision requires the conclusion of a contract for one of the parties.'® The
contracting party with a legal obligation to conclude the contract is legal or
natural persons, or to be more precise:

e in the case of an individual practice this obligation is mandatory for the
lawyer himself, and

¢ in the case of a law firm, the law firm has the obligation to conclude the
liability insurance contract for lawyers - members of the law firm and
for lawyers working in that company.*

The Law on the profession lawyer determines the moment of
concluding a contract of liaility insurance of the lawyer, and in accordance with
Article 37-a paragraph 12 it is the moment when the lawyer filed an insurance
claim, regardless of whether a contract was reached at that time. It seems that
this provision of the lex specialis for the perfection of the contract is contrary
to the general law (lex generalis), the Law on Obligations, as well as to the
special terms of the insurers. Namely, the provisions of lex generalis and our
legal theory, have adopted the acceptance theory in relation to the issue of the
moment of contract occurrence (perfection of a contract). According to this
theory the contract was concluded at the moment when the sender of the offer
received the written or telegram with which the recipient of the offer gives a
statement of acceptance. %

On the other hand, within the special terms of the insurers we come
across the provision that the insurance contract is concluded on the basis of an
oral or written offer, and it is concluded when the contracting parties will sign
an insurance policy. According to these, the insurer's obligation begins after the
expiration of 24 hours from the day that the insurance contract is designated as

18 Article 37-a(1) and (2), Law on the profession of lawyer.

Y Upnua Jaukosen, 3opan Munaxuuosuh, IIpaso ocueypara, Lentap 3a myOnuKanmje
[TpaBHor daxynrera y Humry, Hum, 2006, 356.

20 Article 37-a (1) Law on the profession of lawyer.

! Tane Tanes, Janpanka JlaboBuk AnacracoBcka, Obmuranuono npaso LIETITIE, Ckomje,
20009, 462.
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the beginning of the insurance, and terminates with the expiration of 24 hours
from the day that the insurance contract is listed as the expiration date.?
Regarding the form of the contract, if we consider the specific
provisions regarding the liability insurance contract contained in our Law on
obligations, there is no legal form of this agreement envisaged. This means that
in the field of the property insurance contract, as well as liability insurance, as
its subtype, the principle of informality of the contract is accepted, and the
handover and signing of the insurance policy serves only to prove that the
contract exists and proving its contents, that is, forma ad probationem. On the
other hand, within the special terms of the insurers we meet with requests for
fulfillment of a certain form when concluding an liability insurance contract,
which form represents forma ad solemnitatem, that is, essential condition for
the validity of the contract to be valid. The special terms stipulate that the
contract is concluded when the contracting parties sign an insurance policy, or
when in accordance with the Law on profession of lawyers, the lawyer or the
bar association submit an insurance claim.”® In these special terms, it is not
entirely clear whether the moment of signing the policy is the decisive moment
for the occurrence of the insurance contract, since it also mentions article 37-a
paragraph 12 of the Law on the profession lawyer according to which the
contract is concluded at the moment when the lawyer filed an insurance claim.
These are two different moments of the occurrence of a liability insurance
agreement and the uncertainty in the terms and the contradiction of the first part
of the provision in the special terms, with the second part of the provision

22 Special terms obligatory liability of lawyers and law firms for damages caused to third
parties during the practice Eurolink Insurance Skopje(IToceGHE YCIOBH 3a OCHTYpYyBambe
3aKOHCKa OATOBOPHOCT Ha aJABOKATH U aJABOKATCKH APYIITBA 3a IOTETU CTOPEHU HA TPETH
WA BO paMKWTe Ha JejHOCTa Koja ja Bpmiat, EypomukWumypanc, Ckorje)
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwj
4yPWW8frZAWWNwEY KHYrkBOoQFgggMAE &url=http%3A%2F%2Fwww.eurolink.co
m.mk%2Fuploads%2F13-11.pdf&usg=A0vVaw06Qde9YymPGAL dQxYD3Ua6, accessed
on 20.03.2018; Special terms for lawyer’s liability insurance, Uniga Insurance (IToce6uu
YyCJI0BU 3a OCUT'YpYBaC OATOBOPHOCT Ha aJIBOKaTu, YHuka ocnrypyBa}be)
http://www.uniga.mk/repository/media_cnt/UNIQA-Macedonia-
2018/35.Posebni~20uslovi~20za~200siguruvanje~200dgovornost~20na~20advokati_hcm0
105284.pdf, accessed on 20.03.2018; Special terms for lawyer’s liability insurance, Croatia
Insurance (IToceOHH YCIIOBM 3a OCHTYpPyBame OJ OATOBOPHOCT Ha aaBokard, Kpoarruja
OCHTypYBame),
http://www.google.com/url?sa=t&rct=j&g=&esrc=s&source=web&cd=1&ved=0ahUKEwi
atY698vrZAhUwyKYKHXirCCOQFggIMAA&url=http%3A%2F%2Fw.crosig.mk%2FDo
wnload%2FGetFileUpload%3Fdownloadld%3Da41bc574-c54f-4fc2-af51-
de678b12e0f4&usg=A0vVaw39fpBKY68h7JUTCEwWpDK3z, accessed on 20.03.2018

2 Article 6 Special terms for lawyer’s liability insurance, Uniga Insurance; article 7
Special terms for lawyer’s liability insurance, Croatia Insurance
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leading to vagueness regarding the question: from which moment on the lawyer
is considered to be insured. This can further result in double-sided insurance
coverage or a "hole” in coverage, which can be negative for the lawyer both
from the perspective of the potential liability for damages and from the aspect
of disciplinary responsibility towards the Bar.**

4. SUBJECTS -ENTITIES IN THE MATTER OF LAWYER’S
LIABILITY INSURANCE CONTRACT

In the contract for liability insurance of the lawyer, three entities are
included: insurer, insured person and third party, the damaged person. This is in
line with the general learning of liability insurance where we have a lawful or
contractual set of legal relationships between three persons: a insurer, as an
entity that, by collecting a premium, assumes the property consequences of a
predetermined harmful case; an insured person who is exempted from liability
for damages if it occurs as a consequence of an event for which the insurer is
responsible, and which is covered by the insurance; and a third party to whom
compensation is paid in the event of damage.?

As an insurer we have the legal entity that according to the Law on
Insurance Supervision®® is registered for performing insurance activities in the
Republic of Macedonia. Pursuant to Article 37-a paragraph 8 of the Law on
profession of lawyer, insurance of all lawyers in the Republic of Macedonia,
can be taken over by the Bar Association of the Republic of Macedonia, and in
that case the lawyers are obliged to pay the liability insurance fee to the Bar
Association.?” In any case, the insurer is obliged to conclude a liability
insurance contract with the lawyer who will be addressed to them or with the
Bar Association.

*Ema Mendugi¢ Skugar, “Obavezno osiguranje od odgovornosti odvjetnika”, Zbornik
radova s medunarodne znanstveno-strucne konferencije Hrvatski dani osiguranja 2017,
Zagreb, 2017, 83-84.

3. Jankosen, 3.Munagunosuh, [IpaBo ocurypama, Llenrap 3a myOnukanuje I[IpaBHOT
¢axynrera y Humry, Hum, 2006, 353.

% nOfficial Gazette of Republic of Macedonia" no. 27/2002, 79/2007, 88/2008, 67/10,
44/11, 188/13, 43/14, 112/14, 153/15, 192/15 and 23/16.

%" In our legal theory we come across the opinion that the role of the Bar Association in this
particular case is not clear enough and it only opens the question if it there is possibility for
collective insurance, contracting the terms of insurance and others, see Liability for damage
in legal profession, assistant professor Neda Zdraveva, Faculty of Law, Justinian the first,
Skopje (OarosopHoCT 3a mTeta BO mpaBHaTa mnpodecuja, moueHt a-p Hema 3apaBena,
I[paeen bakynreT Jycrunujan [peu Ckorje), available at
http://www.jpacademy.gov.mk/upload/materijali%202015/PPP%20Doc.d-
r%20Neda%20Zdraveva.pdf, accessed on 06.03.2018.
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The situation with the insured as the subject of this agreement is little
different and more complicated. This is firstly because the insured at the same
time can also appear as a contracting party for insurance. Namely, as a legal or
natural person that is a contracting party when concluding an agreement with
the insurer, there are three possible entities: 1) the lawyer in case when the
insurance contract is concluded for his own account, and in this case he occurs
in the role of the insured, 2) the law firm in case when it concludes a liability
insurance contract for lawyers - members of the law firm and lawyers working
in that company, and 3) the Bar Association of the Republic of Macedonia in
case when and took over the insurance of all lawyers in the country which is a
legal opportunity under Article 37 and paragraph 8 of Law on the profession of
lawyer. In the second and third cases, the term contracting party of the
insurance contract is used in order to distinguish it from the term insured
because it is insurance for the benefit of a third, where the law firm and the Bar
are appearing as insurance contractors on behalf of certain lawyers, members of
the company, and employees of the company.?® The special terms are not
harmonized in terms of the manner in which the insured entity is determined.
However, these inequalities are not essential for liability insurance, such as
inequality in the determination of the term third party. Thus, while certain
special terms in the most general way determine the notion of a third party as
an insurance user who will suffer damage from performing lawyer's work®,
other special terms state and which persons will not be considered a third party.
In certain circumstances, a third person is not considered as family members of
the lawyer to a second hereditary order, employed by the lawyer or other
employees with the sole attorney, that is, the law firm, as well as the founders
of the law firm.*® It seems that the determination of third-party entities is of
particular importance for the liability insurance of the lawyer, which from the
theoretical point of view depends primarily on the assumption of liability as a
contractual liability or non-contractual liability of the lawyer. If the liability of
the lawyer is considered as contractual liability as third parties will appear only
persons in a contractual obligation with the lawyer. On the other hand, if the
liability of the lawyer is treated as a non-contractual liability, the third person
may appear outside the contract. Regarding this issue, the legal literature states
that there are no clear boundaries between the contractual and the non-

8. Belani¢, "Osiguranje od odgovornosti odvjetnika", Zbornik Pravnog fakulteta u
Sveucilista u Rijeci, Rijeka, 2010, 270.

29 gpecial terms for lawyer’s liability insurance, Uniga Insurance.

%0 Special terms for lawyer’s liability insurance, Croatia Insurance; Special terms obligatory
liability of lawyers and law firms for damages caused to third parties during the practice
Eurolink Insurance Skopje.
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contractual liability of the lawyer and should be decided on a case by case
basis. !

5. OBJECT OF LIABILITY INSURANCE OF A LAWYER

Considering the fact that in the legal system of the Republic of
Macedonia there are no general terms for regulating the liability insurance in
lawyers’ practice, the situation is quite expected when we come across non-
compliance between the provision of the special terms on conceptual
determination and legal regulation of the object of insurance. In general, they
all differently determine the object that is insured, but by abstracting their
provisions we can say that all the special terms speak about the existence of two
elements that comprise the content of the object of insurance: the existence of
legally regulated civil liability for damage and damage caused in the lawyer's
practice. These two elements are also the assumptions that should exist for the
existence of cover by the insurer. Namely, speaking of the first assumption, we
can say that the existence of civil liability of the lawyer is determined by
applying the rules for the occurrence of obligations as a result of causing
damage and the rules for liability for compensation of damage contained in our
Law on obligations, as well the rules contained in specific laws, such as the
Law on the profession of lawyer, especially with regard to the issue of the
existence of a harmful unlawful act. Regarding the manner of determining the
existence of the liability of the lawyer, they would point out that it is not always
necessary to make the determination through a court procedure. Namely, this
conclusion also refers to the provisions of the special terms according to which:
"Damages are determine and evaluate together by the insured and the insurer or
their authorized representatives."*? If these entities can not agree in terms of
determining the damage, it may be required to determine the damage and assess
it by means of an expert report. However, determining the damage essentially
involves determining the liability for damages, so in practice it may happen that
the lawyer does not recognize his liability. In these cases it is necessary to

%1 See S. Petri¢, "Temeljne pretpostavke gradansko pravne odgovornosti odvjetnika"
Pravo | porezi, br. 12/2002, 41-44; also see L. Belani¢, "Osiguranje od odgovornosti
odvjetnika", Zbornik Pravnog fakulteta u Sveucilista u Rijeci, Rijeka, 2010, 270.

% Article 19 Special terms for lawyer’s liability insurance, Croatia Insurance; Article 15
Special terms for lawyer’s liability insurance, Uniga Insurance; Article 13 Terms of
Lawyer’s liability insurance Winner — Viena Insurens Group Skopje ( Yciosu 3a
OCHTYpYBam€ OJf OATOBOPHOCT Ha agBokatu Ha Bunaep — Buena Mumypencrpyn Ckomje),
available at http://www.winner.mk/wp-
content/uploads/2017/02/%D0%A3%D1%81%D0%BB%D0%BE%D0%B2%D0%B8-
%D0%90%D0%B4%D0%B2%D0%BE%D0%BA%D0%B0%D1%82%D0%B8.pdf,
accessed on 23.03.2018.
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establish the liability of the lawyer by a court procedure.*® The second
assumption is that the damage occurred during the practice.

6. FAULT LIABILITY

The liability of the lawyer, whether based on a tort or contract, is
always a fault liability. Considering that in Macedonian law, as well as in most
of the old and newer codes of the obligations law, two types of fault are known:
intent and negligence, the question arises as to what kind of fault is required
for the liability of the lawyer. The type of fault of a lawyer is firstly regulated
by a general provision in the contract law contained in the Law on obligations,
in Article 11 which regulates the conduct in the performance of obligations and
in the application of rights. According to this article: "The participant in the
obligatory relationship is obliged to act with increased attention, in accordance
with the rules of the profession and the customs (attention of a good expert) in
carrying out the obligation of his professional activity.” The demand for
increased attention is one of the two requirements that make up the standard
"due attention” and whose definition is essential for the determination of the
contractual and non-contractual liability of the lawyer. The second element of
this standard is the objectified request for knowledge and observance of the
rules of the profession.* We can conclude that the liability of the lawyer occurs
in any case when he did not deal with the attention of a good expert, and even
more in the cases when he behaved with intent and gross negligence, as two
harder types of fault. On the other hand, the liability of the lawyer for
compulsory liability insurance in accordance with the Law on the profession of
the lawyer concerns only liability insurance for damages that would be done to
third parties with intention and during his practice. This method of determining
liability insurance cases is called the method of positive numbering of damage
compulsorily included in the cover from the insurer, which also leads to the
conclusion that excluded from the object of insurance are the damages that the
lawyer will cause with ordinary negligence, except in case when he / she has
concluded a voluntary liability insurance contract. Further, analyzing the
special terms, we can say that we come across provisions that the insurance

% Curkovié¢ M., Osiguranje od odgovornost pri obavjanju profesionalne djelatnosti, Pravo i
porezi, br. 5/1997, 40.

* Tane Taes, Janpanka JlaboBuk — AHactacoBcka, Obaucayuono npaso,Cxormje, 2008,
574.

%S, Petri¢, "Odgovornost odvjetnika za savjet i miljenje "Zbornik Pravnog fakulteta u
Sveucilista u Rijeci, Rijeka, 2010, 37.
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compensates the damage caused with gross negligence and intent,* as well as
provisions that ensure the insured's liability for damages caused to third parties
in the performance of the practice, if they are the consequence of intentional
and unlawful conduct opposite of the regulations governing the lawyer’s
profession, or unlawful treatment or failure to act in accordance with the
regulations governing the lawyer's profession, as well as damages caused by
incorrect written legal advice and written opinions given by the insured with
gross negligence or intent.*’

In the comparative law, we come across a reverse situation, which is a
method of negative numbering of the intention and gross negligence, that is,
exclusion of the damage caused by intent, gross negligence and fraud from the
subject of compulsory liability insurance of the lawyer and liability insurance
only in a case of damage caused by ordinary negligence. In comparative legal
literature, the exclusion of damage caused by intent and gross negligence is
considered to be one of the most commonly used, and less clear exclusions.*®

7. TYPES OF DAMAGE COVERED BY THE COMPULSORY
LIABILITY INSURANCE OF THE LAWYER

It is a question that is regulated in the special terms of the insurers in
the matter of compulsory liability insurance of the lawyer. The Law on the
profession of the lawyer does not contain provisions on the type of damage that
the lawyer is obliged to compensate in case of his / her liability. Regarding the
legal regulations, applicable are the general provisions of the Law on
obligations for property insurance, since the liability insurance is a subtype of
property insurance, as well as the provisions on liability insurance. According
to the general provisions for insurance of property in our law, the purpose of
the insurance is to provide compensation for damage that occurred in the
insured's property due to the occurrence of the insured event, and the amount of
damage cannot be higher than the damage suffered by the insured with the
occurrence of insured case.* However, the provisions of the agreement with
stipulate underinsurance are valid too. Regarding the lost profit (lucrum
cessans), as a type of material damage, the law stipulates that it will be

% Article 1(2) Special terms obligatory liability of lawyers and law firms for damages
caused to third parties during the practice Eurolink Insurance Skopje.

¥ Article 2(1) Special terms for lawyer’s liability insurance, Croatia Insurance.

% E. Mendusi¢ Skugar, “Obavezno osiguranje ododgovornosti odvjetnika”, Zbornik radova
s medunarodne znanstveno-strucne konferencije Hrvatski dani osiguranja 2017, Zagreb,
2017, 88.

% Article 981(1) and (2) Law on obligations.
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compensated only if it is agreed upon.*® Analyze of the special terms for
liability insurance of the lawyer in the Macedonian law, lead to the conclusion
that the only type of damage that the insurer is obligated to compensate to the
third person on the basis of the liability insurance contract of the lawyer is
pecuniary damage, that is, purely property damage. This is defined by the
provision that we find in most of the special conditions that states that the
insured event is considered to have occurred when the act was committed, that
is, a failure occurred during the performance of the lawyer's activity that caused
the property damage to a person.** The non-pecuniary damage in the sense of
the general theory of damages and Article 9-a of the Law on obligations as any
violation of personal rights such as the right to life, physical and mental health,
honor, reputation, dignity, personal name, privacy of personal and family life,
freedom, intellectual creation and other personal rights, are not object to
liability insurance of lawyers. Within the special terms, the non-pecuniary
damage itself is subject to exclusion and is stated together with a number of
other claims excluded from the insurance. The special terms using the method
numerus clausus specify which damages are excluded from liability and this list
of excluded claims from insurance under special terms is different, although it
is undeniable overlapping of certain types of damages in most of the special
terms in Macedonian law. However, we cannot speak of a single solution to this
issue, which is a result of the lack of general terms for liability insurance of the
lawyer. In legal literature we come across a division of such exclusions into:
exclusions that are not disputable and exclusions that are disputed.
Justifications are given to those exclusions that reflect the general law on
obligations, such as damages arising from military or political risks or damages
for which the injured party is fully responsible, as well as exclusions based on
special law in this area, for example damages due to the denial of legal
assistance for reasons prescribed by a certain legal act. The most significant
disputable exclusions, or unjustified exclusions in the legal theory, include the
exclusion of non-pecuniary damages, then damages caused by overstepping of
the authorizations under the power of attorney and damages incurred as a
consequence of intent, gross negligence and fraud.*

“© Article 981(4) and (5) Law on obligations.

1 Article 5(3) Special terms obligatory liability of lawyers and law firms for damages
caused to third parties during the practice Eurolink Insurance Skopje; Article 5(4) Special
terms for lawyer’s liability insurance, Croatia Insurance; Article 4(1) Special terms for
lawyer’s liability insurance, Uniga Insurance.

“2 E. Mendugi¢ Skugar, “Obavezno osiguranje od odgovornosti odvjetnika”, Zbornik
radova s medunarodne znanstveno-strucne konferencije Hrvatski dani osiguranja 2017,
Zagreb, 2017, 86.
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8. MINIMUM AMOUNTS OF INSURED SUM FOR LIABILITY
INSURANCE OF THE LAWYER

The sum insured is an amount determined by a contract or by a law that
is considered an upper limit of the insurer's liability for compensation in the
coverage of the insurance so that the insurer is obliged to pay compensation
only up to the amount of the insured sum. On the other hand, the minimum
amount of insurance is an amount that is legally prescribed as the lowest
amount to which the insured amount must be stated when concluding a
compulsory liability insurance contract. A special agreement or general terms
of insurance may also provide for a higher amount of the insured amount, but
not lower than the minimum amount prescribed by law.*® In the Macedonian
law, the minimum amount of insurance for which the lawyer is obliged to
conclude a liability insurance contract is EUR 10 000. The lawyers who are
founders of a law firm are also subject to this insurance and are obliged to make
individual liability insurance. On the other hand, the lowest amount of
insurance for which the law firm is obliged to conclude a contract for insurance
against liability for damage is EUR 50 000. Comparing the lowest amounts of
liability insurance of the lawyer in Macedonian law with the ones provided in
German, Austrian, Slavic, Swiss and English law, the conclusion is that the
amounts are very low.*

9. CONCLUDING REMARKS

Analyze of the compulsory liability insurance of the lawyer under the
Macedonian law showed that this institute is a place for improvement both in
legislation and theory. Our conclusion is that in this particular case the institute
compulsory liability insurance doesn’t serve its purpose to the damaged person
and to the insured person. The first problem is the confused regulation of the
insurance. It is mainly provided by the provision consisted in the special terms.
The nonexistence of general terms in this matter is causing legal insecurity both
for third parties and lawyers as insured persons. Not everyone gets the same
protection because the terms differ from one another. There is not only non-
compliance between the terms provided by different insurers, but there is also
non-compliance between them and the provisions in the general and special
laws. Of course there is always the possibility for the judge to decline the
application of some provisions from the special terms, as provided with lex

L. Belani¢, "Osiguranje od odgovornosti odvjetnika", Zbornik Pravnog fakulteta u
Sveucilista u Rijeci, Rijeka, 2010, 285.

“ L. Belani¢, "Osiguranje od odgovornosti odvjetnika", Zbornik Pravnogfakulteta u
Sveucilista u Rijeci, Rijeka, 2010, 287-288.
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generalis. The conclusion is the existence of the need to revise the special terms
in order to harmonize them with the general and specific legal rules and
eliminate the ambiguities and contradictions between the provisions
themselves, as well as the oppositions between the special terms and the legal
regulations.

But, our remarks go also to the way that the essential element of the
lawyer’s liability are regulated. The insurance covers only the damage caused
with intention and gross negligence. Uncovered with the compulsory insurance
are all the cases of damage caused with ordinary negligence of the lawyers.
These cases are more likely to happen in practice often than the intended
damages and gross negligence resulted damages, but the insurance will cover
them only if they are object of liability insurance contract determent on
voluntary level. In this cases the general provision on fault liability and damage
compensation are applicable but the success of the damaged person will
depend, among the other requests of the law, and of the financial situation of
the lawyer.

The other essential problem is the non-pecuniary damage that is not
covered with the compulsory liability insurance. This suggests that the
damaged person will never get the "full damage compensation” from the
insurer.

However, before suggesting any changes, first in order is analyze of the
court practice and the practice before the insurers, as well as study of the
reasons for these exclusions (the ordinary negligence and non — pecuniary
damage) before criticizing them.
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Mapuja AMIIOBCKA
Houent, Yuusepsutet ,,['one [emues®, [IpaBuu dakynret, [Ltun

OCUT'YPAILE ITIPO®ECUOHAJIHE OJAI'OBOPHOCTHU AJIBOKATA
Y IIPABY PEITYJIUKE MAKEJIOHUJE

AmnctpakTt: Y pany je nmar (okyc Ha yroBopy O OCHTypamy
OJITOBOPHOCTH, Y MaKeJOHCKOM TIpaBy, KOjU je aJBOKAaT 00aBe3aH Ja MOTITUIIIe
Kako O 3amodeo JY)KHOCT. Y pady ce pa3MaTpajy MpaBHU H3BOPU KOjU
perynuury oBy o0aBe3y Kako OM ce mpeacTaBuiia noctojeha 3akoHCKa peliena,
Kao W yrnopeausia ca pelembuMa Yy HeKUM MOJEPHHUM IPaBHUM cucTeMuma. Pan
Tpeba a 0roBOpH Ja JId MOCTOjU 33]10BOJbaBajyhn HUBO 3aKOHCKE PEryaTHBE
y Be3u ca 00aBE3HUM OCHT'YPAHEM OJ1 OJITOBOPHOCTH a/IBOKATa, Ka0 U TO KOjU
j€ CTeNeH 3aKOHCKe yCKJIal)eHOCTH WM HEeYCKJIa)eHOCTH 3aKOHCKE peryjaTHBE
m3mel)y ®mUX cammx, a ca JApyre cTpaHe usMel)y onapenOu caapkaHux y
3aKOHAMa M AayTOHOMHHM H3BOpMMa YTOBOPHOI IIpaBa O OCUTYpamy -
OCceOHMM YCIIOBHMA KOje Cy CTBOPHIIM ocHTrypaBadd. Ca MPHMEHOM 3aKOHCKHX
ollpenOu y 0BOj 00acTH MmojaBmiIa ¢y ce ofpeheHa nmurama u cyMme y IpaBHO]
TEOpHjU, Ka0 W y MpaBHOj mpakcu. Llwb pana je ma ce mpeactaB mperien
pemiema Koja cy Beh mpeacTaBjbeHa y TPaBHO) JHUTEpaTypH, Kao U Jla ce
aHaMM3Upajy KOMIApaTHBHU MpPAaBHU CHUCTEMHU Kako OM yKa3aJid Ha HeKa
pemersa de lege ferenda.

Kibyune peun: npogecuonanna oozosoprnocm, obasesno ocuzypare,
mpeha cmpana, HakHada wimeme, OYHCHOCMU A0BOKAMA.

Pan je mpemar 27. anpwna 2018. roamHe, a HAaKOH MHILBEHA
pelieH3eHaTa 0JUTyKOM OJIr'OBOPHOTI ypeIHUKaA 0JJOOpEH 3a IITaMITy.
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360opnux padosa
,, Yuueepszanno u ocobero y npagy*

Crpyunu pajg
Hapko IMMOBCKH*
[TpaBHu akynrer YHuBep3utera y Humry
Herap NEINIXAR"™
Jlyka AHBEJIKOBUR™*
By cyn y Humy

INPUCTAHAK Y OKBUPY OIIIITE YPEJABE O 3ALITUTHU
INOJATAKA EBPOIICKE YHUJE

Ancrpakt: Ommra ypenba o 3amTuTe nojataka EBpornicke YHuje koja
CTymna Ha cHary 25. Maja OBe roJuHe ca cOOOM JOHOCH KOPEHHTE IPOMEHE y
o0nacT mpaBa MPUBATHOCTH M 3alTUTE MojaTaka. Jeman ox acmekara Ypenoe
KOju ca cOOOM JJOHOCH OpOjHE KOHTPOBEP3E jeCTe M MPUCTAaHAK KOPHCHUKA Ha
MpUKYyIUbalbe U 00pany nonataka. Caxa je mara 3HaTHO Beha ,,Moh*“ cBakom
JUIy Ja MOXKE OJApEeAMTH Ja Ju he mpucTaTd Ha NPUKYIUbame U 00pary
moJlaTaka ajld M Jia OJIpe/Iv 3a Koje mojaTke he cBoj mpucTaHak JaTu a 3a Koje
he wmctm yckparutu. HMcroBpemeHo, kopucHuk he wmmarm moryhHOCT na y
CBaKOM TPEHYTKY MOBYYE CBOj MIPHCTaHAK U TO MOBIIademe he ca coboM HOCUTH
u 00aBe3y /1a c€ MOMEHTAIIHO MPECTaHe ca MPUKYIIJbamkbeM U 00paZioM MoaTaKa
kopucHuKa. CaM MpUCTaHaK je cana AeuHrCcaH Ha 3HATHO JaCHUjU HAYWH, IITO
HOCH ca cOOOM Mame MOTyhHOCTH 32 pa3nuuuTa TyMauewma u3Mel)y 3emaspa Kao
HITO je TO J10 caja Ouo ciyyaj.

3Hauaj oBe Ypenbe je M y TOME IITO Cy Ka3HE 3a HEMOLITOBAHE
oJlpe1OoM 3HATHO Behe U MOTy M3HOCHTH JI0 IBaJieCeT MIJIMOHA eBpa Witk 110 4%
r7100aTHOT TOAMIIEET MPOMETa MPEKPIINOIA, 3aBUCHO OJ TOra KOjU M3HOC je
Behu.

3a CpOwujy je oBa ypenba 3Ha4ajHa y HEKOJIMKO TipaBarna. [Ipe cBera, jep
he ce oHa mpuMemHUBATH Ha CBE OHE KOjH CBOjy poOy HMJIHM yCIIyre Hyle YHyTap
EVY 6e3 063upa mTo ce Hanaze y Cpouju. pyro, kpo3 nporiec npuctynama EY
3HayajHa je oBa ypeaba jep MpeicTaBiba MyT KOJU HAIIM TPONHCH Tpedajy
CJIENTH KaKo OMCMO MCIYHHIIH 3axTeBe y oBoj obnactu. Tpehe, 3a cama nuna
je 3HaudajHa jep he M y mocnoBamy ca cyOjekTuma ca npocropa EY, a mehy
KOjuMa je u Jo0ap Jeo Hama CYCeIHUX 3eMajba, OBa ypenda mpysKaTH 3allTUTYy.

* Jlouenr, darko.dimovski@yahoo.com
** Macrep npasa, ppesic@bettercollective.com

""" Macrep npasa, $92@gmail.com
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