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EBPOINCKU Cy1 O UAEHTUYHOM NOJI0XKAJY
3AKYINOAABLIA U NMPOBAJAEPA, KAO NMOCPEAHUKA YCIIVTA,
Y CMUCJTY NMOBPEAE XXWUrA™

Pesume

Tpema odpeobama JHupexmuse 2004/48E3 oporcase wianuye Yuuje mpebano
Ou 0a mumynapy npasa uHMereKmyaitHe ceojure omocyhe uz0asarbe cyoCcKux Hanoea
npomus nOCpedHUKa, yuje yciyee mpekhe auye Kopucmu y yiswy Hogpede 06UX Npaed.
Mehymum, nocpeonuyu céoje yciyee OaHac Hyoe Kako HA  CIMBAPHOM
(mpaouyuonanrom) mpoicuwmy, maxo u Ha supnyennom (OUSUMATHOM) MPHCUUINLY .
C ob3upom oa je y panujoj npaxcu Eeponckoe cyoa peuieno numaree uzoasarod
CYOCKUX HAN02a NPOTUE NOCPEOHUKA HA GUDTHYETHOM MPICUUIMY, NOCMABUTO Ce
numarse 0a iy ce Ha UCMU HAYUH Peulasa u 002080PHOCT NOCPEOHUKA HA CIMBAPHOM
mpoicuwnty. Eeponcku cyo je Ha 080 numarse npysHcuo HOmepoar 002060p.

porcase wianuye y ceojum 3axonuma mpeba oa obezdede mepe, npoyedype u
npasHe jieKoge Kako Ou ce ocuzypano cnpogoherse npasa UHmMeneKmyaiHe ceojute.
Cee uspeuene mepe mopajy Oumu ep u nasHonpagHe, He HENOMpPeOHO
KOMNIUKOBAHE WL CKYNE, HUMU 0d cadpaice HEPA3YMHE POKOGe, Kao U HenompeoHa
oonazarva. Te mepe hie bumu nponopyuonante u oospahajyhe u npumersusahie ce, Ha
maj Hauum, Kako Ou ce uzbe2no cmeaparbe bapujepa IeSUMUMHO] MpPeosuHU, a
makohe, mopajy bumu 0080/6HO e@UKACHe Y CMUCLY CYCheHsuje nocmojefiux
ucnpeyasarba Oyoyhux nospeoa-Kmyure peuu:

Kuwyune peuu:. supmyenno mpacuwime, CM8apHoO mpicuime, nogpeoad dicuad,
CyOCKU HA02, CBOJCMBA Mepa, ROCHYNAKA U NPAGHUX JIeKOBA.

" Pax je Harmican y oksupy mpojexta [Ipasror (axynrera YVensepsurera y Kparyjesiry "XXI
6ex —egek yenyea u Yenyocnoe npasa”, op. 179012koju punancupa MUHHCTAPCTBO MPOCBETE,
HayKe ¥ TEXHOJIOMIKOT pa3Boja Permybmike Cpowuje.



boxuH Bnawkosuh, Munuua LytoBa, EBponcku cya o naeHTUUYHOM nonoxajy
3aKynoaasLa v NpoBajaepa, kao nocpegHuka ycnyra ..., (crp. 551-561)

1. VBOA

MarepujalHO MpaBO HHTEJIEKTyaJHE CBOjUHE 3eMajba WIaHWLA YHHUjE je,
JOHOIIeHkeM Beher Opoja MUPEKTHBA, XapMOHH30BAHO y 3HAYajHO] MEpH. Y IHIBY
YCIIOCTABIbaha YHYTPALTIHET TPXKUIITA OMIIO j€ HEOITXOHO OTKJIOHUTH OTPaHHICH2
CIOOOTHOT TIPOTOKAa poda M yCIiyra, Kako OM Ce CTBOPHJIO OKPYXKEHE KOje je
MOACTHLIAJHO 32 HHOBAlMje M WHBECTHLMjE. Y TOM KOHTEKCTY, 3allTHUTa
MHTEJIEKTYaJTHE CBOJHHE je OWTaH €IEMEHT 3a YCICITHOCT YHYTPAIIEmhET TPIKHUIITA.
Bucok, xoMoreH M jeqHaK HMBO 3allTUTE IIpaBa HHIYCTPHjCKE CBOjHHE Ha
VHYTpalllbeM TPXKUINTY BaKAaH je HE caMO 3a TOJCTULIAKkE HHOBAaLlMja |
cTBapanamITa, Beh M 3a pasBoj 3aIONUBABAFGA M TOOOJBIIAMA KOHKYPEHTHOCTH.
3amTUTOM HMHTEICKTyaTHe CBOjHHE OM Tpedao OMOryhHTH TpoHANa3ady WId
CTBapaolly Ja O] MPOHAIACKA WM Kpealnje OCTBAPU 3aKOHHUTY IOOUT, allu ce HhOoMe
HE CME OrpaHHuYaBaTH CJI0007a HM3paXkaBama, CI000MaH MPOTOK HHGpOpMAIHja U
3AIITHTA JIMYHMX [OJATAKa, YK/bydyjyii W OHe Ha HHTepHeTy.. MelyTum,
YIBphHBame MaTepUjalTHUX IpaBa MHTENEKTYaJHE CBOJUHE, CaMO MO ceOW, Huje
JOBOJbHO Ja Om ce 00e30eaMo AeUHUCAHW IWb jJEAHAKOI HHUBOA 3allTHTE.
HampoTuB, HeormxomHO je neduHucaTH 1 IpaBHE HHCTPYMEHTE KOjiMa C€ OCHTypaBa
peanmzanyja oBUX npasa. pyrum peurma, 6e3 JeOTBOPHUX CPEACTaBa CIIPoBolermha
NpaBa WHTENEKTyallHe CBOjuHE 00ecxpalpyjy ce MHOBAaTMBHOCT M CTBApajallTBO, a
CMambyjy yilarama. ¥ TOM CMECIY, OIpehuBame HajIaeiIOTBOPHHUjUX CpEACTaBa 3a
3aIITUTY TIpaBa HWHTEJICKTYAIHE CBOjHHE je Oa HajBehe BaKHOCTH 3a YCICIITHOCT
YHYTpALIBEr TP/KHINTA, MITO je ¥ ycioBwio aoHomewme Jupexrinse 2004/48FE3
Eporickor mapnamenta u Beha on 29. 4. 2004.romune o cnpoBohemy mpasa
MHTENeKTyalHe cBojuHe (y mabem tekcty: Jupextusa 2004/48F3).2 TIpenmer ose
JMPEKTHBE Cy, TipeMa Wi. 1, ympaBo Mepe, MOCTYIIIM U MpaBHA CPEACTBA y LHJBY
obesbehema crposoljema mpaBa MHTenekTyanHe cBojuHe.’ Hapemene Mepe,
MOCTYII W TIpaBHA CpENCTBA MPHMEHYjy CE€ Ha CBaKy IIOBpely TmpaBa

! Tau. 1, O6paznoxerma Jupextise 2004/48E3 Epporickor mapriamenta u Beha ox 29. 4.
2004.0 cripoohery npasa uHTENEKTYyanHe cBojune, Berichtigung der Richtlinie 2004/48/EG
des Europdaischen Parlaments und des Rates vonp@92@04 zur Durchsetzung der Rechte
des geistigen Eigentums (ABI. L 157 vom 30.4.2088), L 195 vom 2.6.2004;1p.16.

2 Tau. 2, O6paznoxema HaBeseHe mupektuse, ctp. 16. Fezer K. HMarkenrecht Auflage 3,
Munchen, 2001,ctp. 74-78. Bumetn: GOtting, H. P., Personlichkeitsmerkmale von
verstrobenen Personen der Zeitgeschichte als M&R&R 7/2001¢tp. 621,Mapkosuh, C.,
Ilpaso unmenexmyanne ceéojure u ungpopmayuoro opywmeso, beorpax 2014; ctp. 97-111,
[omnoeuh, M., JKueom 3awmuhene osnaxe, KbyuHe peuu U 021auiABaAre HA UHMEPHenty,
IMpaso u mpuspema 4-6/2011, ctp. 927-947; Bnamkosuh, K., Croboda uspasicasarea
MUlbersa U cobo0a YMemHUYKo2 CIMEApaiauimed Kao 02panuierse 0enoearsd NOSHAMO2
orcuea y Hemauxom npasy, lpasau sxusot, 11/2015¢1p. 537-547.

3 Tau. 23,00paznoxerma HaBeIeHe TUPEKTHBE, CTp. 18.

* 3a notpebe Jlupexrise 2004/48F3 rojam ,JipaBa HHTENEKTYaNHe CBOjHHE” YK/bydyje mpaBa
WHIYCTPHjCKE CBOjUHE.

552



360pHuK pagosa ,Ycnyre n ogrosopHoct”, Kparyjesau, 2017.

HHTENEKTyallHE CBOjUHE, Kako je mpensulleHo TipaBoM 3ajemumie  w/vim
HAIMOHAJIHAM MPABOM JAPKaBe WIAHHLIC.

VY miby erKacHOT OCTBapHBaba CBOjUX MpaBa TUTYJApH OU Tpedalio 1a UMajy
MoryhHOCT 1a 3axTeBajy M3/1aBame CyJCKHX Hajora He caMo IPOTUB TTOBpEIMIala
1paBa, HETO M TNPOTHB IOCPEIHHUKA, 4Wje yciayre Tpehe nmie KOpHCTH y LBy
MoBpezie OBUX MpaBa. MeljyTum, y mpakcu ce Hajipe MOCTABUIIO MUTAKE KOja JIMIA
Mory Outn oOyxBaheHa TIOjMOM ,IOCPEAHHMKA”, C OO3UPOM 1a ce MpoMeT poda u
yCIyra OJIBHja U Ha CTBApHOM U HA BUPTYEIHOM Tpxkumty. [Topen Tora, y cirydajy na
ce MojaM ,IOCPEAHNKA”, Y CMHUCITy HaBeleHEe NUPEKTHBE, ONHOCH M Ha JIMIa Koja
JieNyjy Ha CTBAPHOM TP)KHMILTY, TOCTaB/ba Ce U MHTAMmE A JIM CE U Ha HBUX MOTY
NPUMEHUTH ofipesiOe HaBeIeHE MMPEKTHBE Y BE3H Ca CyJACKHM HaJ03MMa, KOjH ce
U3/1ajy TPOTHB MOCPEHIKA HAa BHUPTYEIHOM TpkuiuTy. HaBenena murama, kKao u
YIBphHBamkEe OCHOBHHX CBOjCTaBa Mepa, IMOCTyMaka M MpaBHUX CpeicTaBa 3a
cripoBol)ere MpaBa MHTENEKTYAIHE CBOJUHE Cy IPEIMeT aHaimmse y oBoM pany. C
003MpOM Ha MIHMPH CHEKTap TpaBa WHTEICKTyallHE CBOJUHE, ayTOPH Cy CBOje
WCTPaXUBAE 3aCHOBAIM Ha jEAHOM O HETOBHMX LIEJIMHA, a TO je CHpoBoheme
3aILTUTE TIPaBa >KHTa.

2. OanykKe HaUMOHaJIHUX YELKUX cyaoBa

Hakon moHomema [lupextuBe 2004/48FE3, OpojHe nprkaBe 4iaHHIE CY, Y
npenBul)eHOM BPEMEHCKOM TIepUONy, Y CBOjé HAI[MOHAIHO 3aKOHOIABCTBO
AMIUICMEHTUpAIC eHe ofapende. Tako je, Ha TpUMep, YCHIKUM 3aKOHOM Op.
221/20060 cripoBohemy mpaBa WHTENCKTyaIHE CBOjUHE (Y aJbeM TEKCTY: YeIIKH
3akona 6p. 221/2006¥, campsxaj wr. 11, Tupextuse 2004/48F3 mperer y wi. 4,080r
3akoHa.’ MeljyTim, jorr yBeK y 3eMsbaMa wiaHHIaMa Y Hije, Iope/l IMIUICMEHTALIH]
oflpenada o crpoBol)emy IMpaBa WHTENICKTYATHEe CBOjUHE, MOCTOje HejacHOhe o ToMe
KoOja BpcTa MOocpenHrKa, 6e3 003upa Ha BUXOBY OATOBOPHOCT, MOXKE OWUTH TPEAMET
MOCeOHMX Mepa 3a 3aIITHTY WHTEJIEKTYaIHE CBOjUHE. Y TOM KOHTEKCTY, Ha TIpUMEp,
3HaYajHE Cy OJUTYKE YEIIKUX CYJACKUX MHCTAHIH, Ka0 M HHXO0Ba MPETXOIHA MHUTAmA
ymyhena EBporickom cyny. Hanme, y HenaBHoM criopy Delta Centelje 6ro 3akymar

® Hilty, R. M., Jaeger, T., Kitz, V.Geistiges Eigentum: Herausforderung Durchsetzung
Springer-Verlag, Miinchen 2008p. 124-130.

® Yemmu 3axon 6p. 221/2006 Sh., Zakon o vymahani prav éngyslového viastnictvi,
26.5.2006p0ctynHo Ha: https:/imww.zakonyprolidi.cz/cs/2006-222,3.2017.

", 4, cr. 1, yernxor 3axona 6p. 221/2006apelyje: .,V ciyuajy HEONPABIAHOT 3aAUPaAHA Y
TpaBa MHILYCTPHjCKE CBOjHHE, OIITEheHHK MOXKE 3aXTeBaTH O Cy/a Jia NPEKPILHOLY HATOXH
Jla TIPECTaHe C TIOCTYTIakeM KOjiM ce TTOBpel)yjy Wi ce MOTy OBPEWUTH FHEroa rpasa u Ja
YKJIOHM TIOCIEAUIE Koje u3 Tora npomsiase.” Tau. 10, npecyne Esporckor cyma C-494/15,
JIOCTYIIHO Ha: curia.europa.eu/juris/liste.jsf?num=C-494/1%4.3.2017.V cknamy ca cr 3,
OBOT 4JIaHa, , 0ITeheHNI MOTY 3aTpaXUTH O] Cy/a 1 J1a HAJIOXKK Mepe ,,CBakoj 0cCOOH Uuja
cpencTBa win ycayre Tpehe ocode KopHcTe 3a MmoBpeie BiXoBux mnpasa.” Tau. 11, HaBeneHe

npecy/ie.
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TPJKHOT IIEHTpa MO HasuBoM ,Prazska trznice (Ilpamka TpHHIEQ), KOjU je Y
MO3aKyIl TProBIMMa J[aBao MpoJajHa MecTa y OBOM mpoctopy. [Ipu Tom je ca
TProBUKMa 3aKJby4YHMBAaO YroBOpe, KojuMa HX je o0aBe3ao Ia ce MpUIpKaBajy
mpormca o AemarHocTr apymrea Delta Center.Ocum Tora, Tpropimma je Guia
JOCTaBJbeHA W Opollypa, Ha YEIIKOM H BHJETHAMCKOM jE3WKY, C Ha3HBOM
» YTIO30peme TpoJaBIMa”“ y OKBUPY Koje je ox ctpaHe apymrsa Delta Center
HarJaIeHo Ja je 3abpameHa npoaaja (ajacudurkoBaHe pode U 1a TaKBa OKOJIHOCT 32
MOCJIE/TUITY MMa OTKa3WBamke yroBopa. HakoH 1ITo cy yTBp/miie Jia Cy TProBIy Ha TOj
TPKHHIM ~ TipoyaBaii  (hanicuukoBaHe TIPOM3BOAE  OOCNEKEHE  FHUXOBHM
3aiTHNEHNM M PEHOMHUPAHUM KUTOBHMA, TYXKHJbE Yy OBOM CIOpY Cy ce 00paTHie
Mestskom Soudu v PraZ®murwrckn cyn y Ilpary) ca 3axTeBoM J1a, TOpPEs
ocrayior, Delta Centermpecrane ca CKiamameM WM TIPOIy:KaBambeM yroBopa O
Kopuihewy MpoAajHIX MecTa KaJa OBH YrOBOPW HE cajape 00aBe3y Tpro.la jaa
MPEKUHE TIOBPELy MpaBa MHTENEKTYaIHEe CBOjHHE TY)KIJba, HUTH KJay3yIly IO K0joj
Delta Centervoske ma oTKaXke yroBop y CIy4ajy MOBpPee WIM yrpoXkaBama OBHX
npasa.

Omrruacku cyxn y Ilpary je ombro Ty:xOeHM 3axTeB, MaKo je cMarpao Jia je
Delta Centetmrie unja cpenctsa u ycayre Kopucrte Tpeha Jiiia y CMUCTY 9iI. 4, CT.
3, vernkor 3akoHa 6p. 221/2006Mehytum, cy je omTydro aa He TI0CTOjH TIoBpena
WM YTPOJKaBambe MpaBa TYKUJba, jep je 3a KYIILE OYMITIeaHO J1a je IporaBana pooda
(dancudrkoBana u 1a je, CXOIHO TOME, TYKUJhE HICY TIPON3BOIFIIC HATH TIPO/IaBaie.

Toctymajyhu mo »xanou Nejvyssi Souhernku BpxoBau cyi) je ycraHOBHO 1@
Teket wi. 4, cr. 3, BakoHa Op. 221/2006omroapa wi. 11, tpeha pedenmia,
Hupektue 2004/48F3 u na ce yHyTpalllbH MPOMUCH 33 HCHY MMILICMEHTALH]Y
MOpajy TYMa4uTH, KOJIFKO TOJ je TO Moryhe, Y CMHCITy FeHOT TeKCTa U Ipuba. OBaj
Cyll je WCTakao Jia ce CIOp MOpa pellaBaTH y3uMajyhum y o03up U Tymaueme
EBporickor cya y npecym ,,C-324/09® y Besu ca Haeerom oapentom JIupekTuse
2004/48F3. Mehytum, oBaj Cya je cMarpao [ia ce OBO TyMaderhe MOBpEE IpaBa
WHTENIEKTyallHE CBOJUHE OJTHOCH HA BUPTYEITHO TPIKHIIITE, A CE MOCTaBIha TUTAbE
712 JT1 KICTO TyMauere Ba)KU U 3a CIydaj MOBpEAE NpaBa MHTEJICKTyaIHe CBOJUHE Ha
CTBApHOM TPXKHUINTY. Ha OCHOBY TOTa, TIOCTYIAK je 00ycTaBIheH U EBporickoM cyy
j€ TIOCTaBJBEHO TUTALE J1a JIM je JIMIE KOje je 3aKymall pocTopa TPyKHUIIEC U Koje
TNOjeIMHaYHIM TPTOBLIMMA CTaB/ba HA PacIojiaramke LITaHIOBE 3a MpPOAajy, Kao U
TOBPILIMHE 32 MTOCTaBJbabe LITAH/I0BA, IIOCPEJHUK YHje yeiryre Tpehe e KopucTu

8 Jahn, D., LeibleS., Verantwortlichkeit von eBay fiir MarkenrechtsvexleigenGRUR Prax
14/2011, ctp. 324; Wick, G. R, Inhalt und Grenzen des Auskunftsanspruchs gegen
Zugangsanbieter Bonn 2010,ctp. 164-172.Bunetn u mnpecyay Esporickor cyma of
12.11.2010, C-70/10 Scarlet Extended, 30u 31, Urteil des Gerichtshofes (Dritte Kammer)
vom 24. November 2011, Scarlet Extended SA gegeiétBdoelge des auteurs, compositeurs
et éditeurs SCRL (SABAM), Cour d'appel de Bruxellescrymro ma: curia.europa.eu
ljurisfliste.jsf?language=en&um=C-70/101.3.2017.
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33 TOBpEy NpaBa MHTEICKTYAIHe cBojuHe y cMucny wi 11, tpeha pedenmia,’
Hupextuse 2004/48F3.

3. Oanyka EBponckor cyaa C-494/15

HpxaBe wranmme cy, mo ocHoBy wi. 11, tpeha peuenuma, Jlupexrtrse
2004/48F3, xao u wi. 8,cT. 3, [lupexTrBe 2001/29¢3,%° o6asesne na rapaHryjy Ja
he mocpemmmk, uwje ycmyre Tpehe JmIe KOPHCTH 3a TIOBpEIy HEKOT IIpaBa
WHTENEKTyallHe CBOJUHE, OWUTH TIPUMOpaH Jia Tpeay3Me Mepe Jia ce TPEKUHE ca
MOBPEZOM TIpaBa, Kao U Mepe 3a CIIpeyaBar-e MOHOBJHEHE MOBpEE, HE3aBHCHO Of
Moryhe BiacTuTe OArOBOPHOCTH. Y TOM KOHTEKCTY, EBporicku cya ucruye: ,,1a 6u
Ce YUECHHK Y TMPOMETY CMaTpao MOCPEITHUKOM, Y CMICITY HaBEICHOT MPOIHCa, Mopa
ce YTBPIUTH Jla UCTH HyIW YCIYTy Koja je TOJecHa J1a je jeJHO WM BHILE JIMLa
KOPHUCTH 3a TIOBpEy MpaBa MHTEIEKTyalHe cBojuHe. [Ipy ToM HHje HEOmxomHo Aa
TOCPEIHUK Ca OBMM JIMIMMA YCIIOCTAaBIba HeKH roceGan omHoc.”'! OBaj cyx je Ha
TOZPYY]jy €IEKTPOHCKE TPrOBHHE OTYIHO 1A CE JIMITA YHje CE YCIyTre OrpaHndaBajy
Ha TapaHTOBame¢ NPHUCTYIa MHTEPHETY, a Ia TPHU TOM He HyJe Apyre yciyre, HUTH
00aBJbajy KOHTPOITY, HyJIE YCIIYTY KOjy Tpeha JmIia MOTy Jia HCKOPHCTE 3a TIOBPEITY
TIpaBa UHTEJIEKTYATHE CBOJHHE CMATPAjy ITOCPEIHUIIIMA.

YV KOHKpETHOM city4ajy Huje ocriopeHo ja je Delta Centeraxymnan TpxxumHor
npocTopa U Ja 00aBJba MPUBPEIHY ACNaTHOCT Koja Ce CacTOjH y IaBamby y HOA3aKyIl
MPOJIAjHUX TOBPIIMHA Ha TOM IMpoCcTOpy. Takea JenaTHOCT 3a HOBAIl MPEJICTaBIba
yemyry. Takohe je HecImopHO /1a HeKH TPrOBIM Kao TTOI3AKYIIIH TPO/IajHE TTOBPIITHHE
KopucTte fAa OM Ha HHMa NOTpOLIAuYMMa HYIWIM KPHBOTBOPEHE IPOW3BO/IC,
o0eTIeKeHe TIO3HATHM >KUTOBHMA. EBpoTICKY Cy/ yTBphyje 1a je yUeCHUK Y IPOMETY,
KOjU TpehuM JTHIMa HyJM YCIyTy 3aKylla M TMOJ3aKyla MOBPIIMHA HA HEKOM
TPKHUILIHOM MPOCTOpY, YnMe Tpeha nvia 100ujajy MpHCTyl OBOM MECTY Iponaje u
TaMO Ha IPOAAJy HyJAe KPHUBOTBOPEHE IMPOU3BOAE OOENekKeHe JKUroM, oOyxBaheH

Sy, 11, tpeha peuennria, Jupextuse 2004/48F3 rnacu: ,,JIprkaBe diaHUIE OCHTYPaBajy 1a,
Kajia je JOoHeTa CyJCKa OIUTyKa O TIOBPEIM IpaBa HMHTENICKTyalHEe CBOjUHE, CYJOBH MOTY
TIPOTHB TIOBPEAMONA M3JaTH CYICKM HAJOT YHjH je b 3a0paHa JaJbeT BPIICH-A TOBpEIC.
Axo je Tako yTBpI’)eHO HallUOHAJIHUM TIPAaBOM, HCIIOLITOBAKLC CYJACKOr Hajora, IMpeMa
notpedH, noexe wiahamwy kasHe. JpkaBe wiaHune Takohe ocurypasajy 1a HOCHOLM IpaBa
MOr'y 3aTpaXUTHU CYJCKH HaJIOI' MPOTUB MOCPECAHUKA lII/IjC yciyre Ipehe JIMIIEC KOPUCTH 3a
HOBpE/ly NpaBa MHTENEKTyalIHe CBOjUHE, HE jaoBozehn y murame wi. 8, cr. 3, Jupexruse
2001/29E3.” Die Umsetzung der ,,Durchsetzungsrichtlinie” 208445 vom 29.4.2004 in
DeutsclandHoffmann Eitle, Rundschreiben 7/2008, Mincher826. 7.

19 Directive 2001/29/EC of the European Parliament @inthe Council of 22.5.2001 on the
harmonisation of certain aspects of copyright afated rights in the information society, OJ L
167, 22.6.200%ktp. 10-19.

M Bunern npecyny Esporckor cyna ox 27.3.2014C-314/12 UPC Telekabel/Constantin Film,
EU-konforme unbestimmte Sperrverfligung gegen ktmovider tau. 32, GRUR 5/014,
crp. 468.
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MOjMOM TOCpenHMKa y cMuciny wi. 11, peha peuennria, Jupextrse 2004/48F3.
I[Ipu ToM je Ge3 3HaYaja OKONHOCT Jia JIA CE TMPOJajHa MecTa CTaBJhajy Ha
pacrnonarame¢ KOPHCHULIMMA BHPTYSNTHOT MM CTBapHOT TpkuiuTa. Hawmme, Ha
ocuoBy [upektuBe 2004/48F3 He mpoMsWiasd Aa je TOApydYje FheHe IMPUMEHE
OrPaHHYEHO CaMO Ha €JIEKTPOHCKY TproBuny. L{wb koju je ommcan y Tauku 10,
oopaznoxema [upexktuBe 2004/48F3, a TO je rapaHTOBamE BHCOKOT, jEIHAKO
BPEIHOT ¥ XOMOT€HOT HMBOA 3aIlITHTE 32 MHTEJICKTYaHY CBOJHHY Ha YHYTPAILEbeM
TPXKHUIITY, OM0 OU CYIITHHCKH Pa3BOIFHCH Kajla e CYACKH HAIO3H, HA OCHOBY WiI. 11,
Tpeha peuennna, Tupextuse 2004/48E3 He 61 MOTTIM YCMEPUTH TIPOTHB YUECHUKA Y
HpoMeTy Koju Tpehum JiMimMa HyM TPUCTYII CTBAPHOM TPIKMILTY Ha KOjeM OHa
HyJle Ha TIpoNajy KPUBOTBOPEHE NPOM3BOJE OOCIEKEHEe TMO3HATUM >KUTOBHMA.
Jpyrum pedrma, 3aKyTar] TPXKHIIHOT EHTPA, KOjH Jiaje Y MOA3aKYTI TIPOCTOP Y OBHM
XajlamMa TProBIMMA, O KOJUX HEKHM CBOje INTaHIOBE KOPHCTE 3a MPOIajy
KpPUBOTBOpEHE pode, o0yxBaheH je 1MojMoM MocpeTHHKA.

Mebhytum, o TOCpelHHKA ce HE MOXKE 3aXTEBATH TEHEPATHO W CTaJIHO
Ha/I3MParbe KOPHCHUKA HErOBHX YCITyTa, alli OH MOYKE OUTH TIPUMOpAH JIa TpeIy3Me
Mepe KOjuMa Ce JONPUHOCH OTKJIamalky MOHOBJ/BEHUX TOBpEIa OJl CTPaHE HCTOT
Tprosifa. EBpoIICKM Cy/1 Haramaga fa ce TymMadere y npecynu ,,C-324/09” oqrocu
Ha HaJIore KOjH CY YCMEPEHHU ITPOTHB TIOCPETHAKA HA BHUPTYEITHOM TPXKHUINTY, TPH
yemy je wi. 11 Tymaden y Be3u ca wi. 3, [lupexktuse 2004/48E3 u nipu ToMe HHCY
Pa3MOTpPEHH CBH OOJIHIIM TPXKHUINTA HA KOjUMA c€ MOXKE JISCHTH TIoBpena. Ha ocHOBY
Tora, EBpOIICKH CyIl je Ha TOCTABJGEHO IMHUTAKE OJITOBOPHO JIa Cy CYJICKH HAJIO3H
NPOTHB TOCPEITHUKA, KOjU HYIHM YCIyre 3aKyna MpOIajHUX INTAHIOBA Y TP)KHUM
LEHTPHUMA, WICHTHYHU ca OHMMA, KOje je HCTH Cy/] TOCTaBUO y npecynu ,,C-324/09”
3a HaJore yCMepeHe MPOTUB TIOCPETHUKA KOjH JIeTyje Ha BUPTYCITHOM TPXKHUIITY.
3aT0 je HEOIXOAHO OJIDKE TPEACTABUTH OBY MPECYY.

4. Opgnyka EBponckor cyaa C-324/09

V cnopy ,C-324/09"2 EporickomM cy/Iy je IOCTABIBEHO H IUTARE [ JH j¢ L.
11, tpehom peuenmiiom, Jupexruse 2004/48F3 nporvcaHo ia ApKaBe YiIaHHULE
omoryhe THTys1apy IpaBa MHTEIEKTyaIHE CBOJUHE J1a 3aXTeBa CY/ICKE HAJIOre IPOTHB
TIPOBajepa Ha BUPTYEITHOM TP)KHUINTY, Ha KOjeM Cy ToBpeleHa meroBa mpasa, | Kaua
je peu o OymyhmM moBpenama. Y ciydajy MOTBPOHOT OATOBOpA IOCTAaBJBEHO j€
MIATAEkE O KAKBUM HAJIO3MMA j€ ped.

CyiTrHa TTOCTaBJEEHOT MUTARRA j€ 1A I C€ OBOM OZIPEI0OM JpyKaBe WIAHHIIS
00aBe3yjy Ja TapaHTyjy Ja NpOBajaep Ha BUPTYETHOM TPXKHUILTY MOXe na Oyne

12 TIpecyna Eeporickor cyma ox 12.7.2011, C-324/09: Haftung von Service-Providemn
Internet - L'Oréal/leBay, GRUR 11/20t1p. 1025.

13 Yemo, tau. 10, ctp. 1027.Y uctom cmuciy: npecyna Espornckor cyma ox 29.1.2008, C-
275/06: Keine Auskunftsanspriiche der Musikindugfegen Internetprovider, Poductores de
Musica de Espafia/Telefénica de Espafia Sad 43, GRUR 3/2008&;tp. 241.
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HPUMOpAH, HE3aBHCHO O] COTICTBEHE OATOBOPHOCTH, HE CaMO Ha MPETy3HMarbe Mepa
KOjMa ce OKOHYaBa IMOBpe/a MpaBa MHIYCTPHjCKE CBOJUHE O CTpaHE KOPHCHHUKA
CrOBHX YCIIyra, HEr0 M Ha Mpeay3uMame Mepa y Wby cHpedaBama Oyayhnx
noBpesa. EBporicku cyn cmatpa 1a ce IpH OroBopy Ha IOCTaBJbEHA IUTAHa MOpa
y3etn y o03up mb upektrBe 2004/48E3 10 KojeM Cy OpikKaBe WIAHHUIE Y
WH(POPMAIMOHOM  JPYIUTBY 00aBe3HE Ja OCHIypajy e(eKTHBHY 3allTHTY
MHTENIeKTyanse cBojure.”’ Ha 0cHOBY Tora, 3aK/bydyje 12 HAMOHAIHEM CyIOBHMA
HpUTa a8 HAISKHOCT Ja TPOTHB TpYyXKalalida HHTEPHET yCIyra, KOju KOPHCHHUIMA
CTaBJbajy HA pACIONaramhe¢ BUPTYCSIHO TPKHUIITE, HAIOKE Mepe, Kojuma ce
JONPHHOCH HE CaMo MPECTaHKY MOBPE/ia N3a3BaHUX HA BUPTYESITHOM TPIKHILTY, HETO
¥ JIeTIOTBOPHOM CIIPEUaBarby HOBHX IOBpela.> Y o0paslioXkery 3a OBaj CTaB Ce
uctrae ma 6 ce TymauemeM wi. 11, tpeha peuennia upextuse 2004/48E3, o
KojeM o0aBe3a HaMeTHyTa NpyKaBaMa WIAHHMIaMa MOCTOjU CaMO y CMHUCIY Ja
THTYJApH TIpaBa MHTENEKTyaJlHE CBOJHMHE MOTY 3aXTEBaTH CyACKE HAlIOre MPOTHB
IpyXajana ycioyra Ha BHPTYEIHOM TPXKHUINTY Yy IWbY OOyCTaBjbama IIOBpEra
UXOBUX TpaBa, OrpaHMYMO JoMainaj obaBe3e Koja je mpenpuhena wi. 18,
JIMPEKTHBE O ENEKTPOHCKOM IOCIIOBAY, LITO OM OWIIO Y CYIPOTHOCTH Ca MPaBHIOM
Koje je moctaBibeHo y wr. 2, cr. 3, Jupextuse 2004/48E3.° Tlopen Tora,
orpaHu4eHo Tymauerwe wi. 11, tpeha peuenmiia JJupexruse 2004/48FE3 ve 6u 6uno
HH y CarJIaCHOCTH ca Ta4. 24,00pa3iiokema OBe IUPEKTUBE, KOjOM CE YIPaBO UCTHUYEC
7ia ce peMa YHE-EHUYHOM CTamby M YKOJIMKO je TO ONPaBIaHO OKOJHOCTUMA MOpajy
NPEIBUACTH Mepe KOjuMa ce CIpedyaBa NOHOBHA IIOBPEZA ITpaBa MHTEJICKTYalHe
CBOjUHE.

1% Hemo, Tau. 131.Y cnmasoM KOHTEKCTY je i npecyna ,,Cartier”>Kan6enor cyna Exrmecke n
Berica, nonera HoBem6pa 2014.roqune. Y oBom criopy Cartierje 3axTeBao U3aBame CyICKor
HaJlora TIPOTUB OpWUTAHCKMX WHTEPHET TOHyhaua ca IWbeM OJIOKHpama TPHCTYIa
Pa3IYATHAM CajTOBMMA Ha KOjUMa Cy OHH IPOJABAJIH MPOM3BOJIE, KOjUMa ce TIOBpehyje KuT.
[Ipobiem ce cactojao y ToMe Oa ce OpWUTAHCKMM IIpaBOM Iipeqpuha OJIOKHMpame cajta
noHyhada, kojuM ce moBpehyje ayropcko mpaBo. Melytim, He MOCTOjH HHjeJaH NPaBHU
TIPONIHC KOjH C€ OAHOCH Ha CajT KOJUM ce ToBpehyje MmpaBo >KHra WM HEKO IPYTo TIPaBO
uHAycTpHjcke cBojuHe. [loctymajyhn cyamja je, umak, y 0BOM CIHOpY 3acTyIIao CXBaTamke Ja je
y HQJUIGKHOCTH Cy[a Jia JIOHece TakBy Mepy, PH 4eMy ce Mo3Bao Ha mpecyxny u3 1981.
roauHe ,,Senior Courts ACty kojoj je CTakHYTO ,,Ja Cy[ NPUBPEMEHO HIIH TPAjHO MOXKE
W3[aTH HAJIOT Y CBUM CJIy4ajeBMMa y KOjuMa je TO OllpaBIaHo Win npumepeHo. [lopen Tora,
no3Bao ce u Ha wi. 11, [lupexruse 2004/48F3. Hanomumemo na je wi. 8, cr. 3, Jlupexrise
2001/29E3 o ycknahuBamy oxpeljeHHx acrekata ayTOpcKOr M CPOIOHHMX MpaBa Y
nH(pOPMALIIOHOM JIPYINTBY TpersuljeHa obaBesa JprkaBa WiaHWIA 110 KOjoj TUTYNap Irpasa
MOJKE 3aXTEBATH CYJICKE HAJIOre MPOTUB MOCPEHKKA, YMje yciyre Tpehe Jmie KOpUCTH 3a
HOBpELy ayTopckor win cpoxsor mpasa. Berufungsgericht fir England und Wales, Urtell
Lcartier", nocrynzo Ha: https://euipo.europa.eu/ohimportal/de/web/.../38B34.3.2017.

15 Hagenena npecyna ,,C-324/09", tau. 144.

18 piemo, Tau. 133.

Y Hemo, Tau. 134,
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MomanuTeTr CyICKUX Haora Koje ApKaBe WIAHUIIE MOpajy MPeay3eTH mpeMa
1. 11, tpeha peuennna Jlupextree 2004/48F3, ka0 ¥ MOTAIUTETH HEOIIXOTHUX
YCIIOBa H caM TMOCTYTAK Cy TPeIMeT HAIMOHATHUX NPaBHUX Tportrca. [Ipu ToM, oBH
HAIMOHAJTHY TIPOITMCH MOPajy Y CBaKOM CIydajy ma Oymy OOJNMKOBaHM Ha HAYHH
KojuM ce Moxke octBaputH Iwib upektise 2004/48FE3. Y ToM moreay mMopa ce
UMaTH y BUIY Jia JOTHYHE Mepe mpema wi. 3, cr. 2, upekrise 2004/48FE3 mopajy
11a Gyty menoTBopHe i oxspahajyhe.® [Topes Tora, apiKaBe WiaHKIE MOPajy y3eTH Y
003up orpannuema Koja npomsmiase u3 Jupektuse 2004/48F3, ka0 1 U3 MPaBHUX
M3BOpa Ha KOje ce OBa JIMPEKTHBA MO3MBa. Ha mprmep, kao mpeo, u3 wi. 15,ct. 1,
JHupexruse 2000/31E3 y Besu ca ui. 2,cr. 3, Iupextuse 2004/48F3 npousiviasu 1a
ce Mepe Koje ce MOTY 3aXTeBaTH Off MPYKAoIia YCIIyra Ha MPEXKH HE MOTY CacTojaTH
Y aKTHBHOM M CTATHOM HaJ[30py CBHX HABOJIa KOPHUCHHKA HETOBUX YCIYTa y IHIBY
cripeyaBama CBake Oyayhe moBpene INpaBa WHTENCKTyallHE CBOJUHE ITyTEM CajTa
npyaoria yciuyra. Taka ommra o6aBe3a HaJ30pa HUje y CarjiaCHOCTH HH ca 4. 3,
Jupextuse 2004/48m0 xojeM Mepe Mopajy OMTH IIpUMEPEHE 1 IIPOIIOPIIMHAIIHE, a HE
BE3aHe 3a MpeKOMepHe HoBuYaHe m3natke. Kao napyro, Ha ocHoBy wi. 3, /lupekTuBe
2004/48HanvoHanHy Cyq KOjU W3/aje HAaIOre Mopa Jia BOAM padyHa Ja Ce OBUM
Mepama He YCITyCTaBJbajy HOBA OTPaHWYCHhA 32 3aKOHHTY TProBuHy. To 3HauM jaa
CYJICKM HAJIO3M KOjU Cy W3JIaTH IMpOBajepy HEe MOTY 3a MpeIMeT WMAaTH OIMIITY M
TpajHy 3a0paHy [1a ce Ha OBOM BHPTYEITHOM TPXKUILTY HyJe NPOU3BOIM OOCICKEHH
JKUTOBHMA, HUTH CE MepamMa MOYKe M3a3BaTH TakBa rocieauna. MelhyTiM, Ha OCHOBY
CYACKHX Hajiora TpoBajuep Moke OWTH IpUMOpaH Ja Tpemy3Me Mepe KojuMma ce
oHemoryhaBa MOHaBJbAE TAKBHX TTOBPE/Ia UCTHX JKMIOBA O CTPaHE UCTOT TProBIIA,
YKOJIHKO MPOBAjIEP CaM He HCKJbYUH TIOBPEIMOLA IPaBa MHTENEKTyanse cBojuse. '

V iy rapaHToBaEka IEJIOTBOPHOT IIPABHOT CPEICTBA IpeMa JIMITy Koje on-line
YCIIYTY KOPHCTH Y CBPXY TMOBpEJIC TIPaBa HHTEIICKTYaIHE CBOjUHE, IIPOBAjACPY MOXKE
na Oyjie HAJOKEHO Ipey3uMame Mepa KOjuMa Ce OJaKilaBa HICHTH(HKOBAHE
CTOBOI' KOPUCHHMKA KOjM HACTyNa Kao mpojasar,. HeorxoiHO je pecrieKkToBaTh
JIMYHE TTOJIaTKe, ajli, YIPKOC TOTa, TIOBPEIIal] Mopa OUTH jacHO MIEeHTH(UKOBAH,
YKOIIHKO OH JieIyje Y TIOCIOBHOM IIPOMETY, a He Kao IPUBATHO jue.”

18 Hilty, R. M., Jaeger, T., Kitz, V.zas. deno, ctp. 134 O npuHOMIMMA jeTHAKOCTH U
e(heKTHBHOCTH HaBeJCHHX Mepa BuaeTu mpecyae Eepornckor cyna: C- 222/05 van der Weerd
and Othersoa 7.6.2007,tau. 28, noctymHo Ha: courtofjustice.blogspot.com/.../joined-cases-
225,17.3.2017; C-145/08 Club Hotel Loutraki AE und aedgegen Ethnico Symvoulio
Radiotileorasis und Ypourgos EpikrateiasC-149/08 Aktor Anonymi Techniki Etaireia
(Aktor ATE) gegen Ethnico Symvoulio Radiotileorasiau. 74, mocrymHHo Ha: eur-
lex.europa.eu > ... > EU law and publications > ELEX, 17.3.2017.Michel Walter,
Rechtsverletzende Website - Sperranordnung gegees®Provider Medien und Recht
2/2014 c1p. 201.

1® Hagenena npecyna ,,C-324/09", tau. 144.

20 femo, Tau. 142,
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[pencraBibeHe Mepe HUCY jelIMHE KOje ce MOTY Tpesy3eTd JIpXKaBe WIaHHUIIC.
MelyTtrm, cBakOM ApYroM MepoM Koja je u3faara y GopMH CyACKOT HaJlora Mopa ce
06e30eUTH MPUMEPEHa PaBHOTEKA M3Mel)y pasIMUMTHX IPaBa ¥ HHTEpeca.”

Ha xpajy, EBponicku cyn 3akspyayje ma ce wi. 11, peha pedenuma Jupextrse
2004/48F3 Mopa TyMauuTH y CMHCIY [a Cy ApKaBe WIaHHIE 00ABE3HE Ja MPEKO
HA[UIOKHUX HAIMOHAJTHHX CyJOBa HAIOKEe MpoBajaepy ON-line Ttpxkwmmra
npey3uMamke Mepa KojuMa ce IONPHHOCH He caMo MPECcTaHKy MOBpeAa Koje U3a3nBa
KOPHCHHK OBOT BUPTYEITHOT TPYKHIITA, HETO Takohe u crpeduaBamy TakBUX Oymyhux
noBpezna. Mepe Mopajy OuTH JIEIO0TBOpHE, MponopuroHaiHe 1 oaspahajyhe, amm ce
HMa HE CMEjy YCIIOCTaBIbaTH OrPaHUYCH-a 33 3aKOHHUTY TPrOBHHY.

5. 3akspyuak

Canpxaj un. 11, tpeha peuennna JJupexruse 2004/48E3 mopa ce TymaunuT y
CMHCITy Jia je 3aKyTall TPKHOT IICHTpa, KOjU Jaje y IOA3aKyIl MpoaajHa MecTa U
IITaHJIOBE OBOT MPOCTOPA TPTrOBIMMA, & HEKH O] FbUX CBOja MPOJIajHA MEcTa KOpUCTe
3a mpoajy (arcurKoBUX TMPOHM3BOAa OOeNexeHux Tyhum skuroM, oOyxBaheH
TOjMOM , JTOCPEAHMKA, 4Wje yciyre Tpehe mnmie KOpucTH 3a TOBpedy IpaBa
HHTENeKTyasHe cBojuHe”. [lopen Tora, UCTH WiaH ce MOpa TYMAYHUTH U 'y CMHUCITY J1a
CY YCIIOBH Y TIOTJICy M3/[aBarha CYJCKUX HAIora, KOjuMa MOUIeKE TIOCPEIHUK KOjU
HY/IY YCTIYTY JIaBamba y TO3aKyT MPO/IajHUX TTOBPIIMHA TPXKHOT IICHTPa, UICHTHIHU
yCIIOBHMA KOjH Cy yTBph)EHHU 32 M3/IaBarbe CYJICKHX HAJIOTa MPOTUB MOCPEIHUKA Ha
BUPTYEITHOM TPIKHIIITY.

Mepe Koje ce Halaxy Cy y HaJJICKHOCTH HAIlMOHAJTHUX TIPaBa, ajid 10 CBOjOj
TIPUPOIM M KapaKTepy Mopajy outH y carmacHocTr ca Jupextrsom 2004/48F3. One
MOpajy OWTH TIOIITTEHE U MPaBUYHE, HE CMEjy OUTH HETTOTPEOHO CIIOXKCHE FIIH CKYTIC,
HHUTH CE BUMa MOTY HAMETAaTH HEpa3yMHH BPEMEHCKM POKOBH WITM HEOIIpaBlaHa
o/ytarama. Jpyrum peurMa, Mepe Mopajy OUTH JEIOTBOPHE M MPOIOPIMOHATHE U
BuMa ce Tpehe e Mopa oxBpahaTe o TIOBpeze, a MOpajy ce MPHMEHMBATH Ha
TakaB HAYMH Jla Ce M30CTHE OrpaHIYaBaE¢ 3aKOHUTE TProBUHE. VICTOBpeMeHO, OHE
Ce MOpajy OJHOCHTH W Ha CIpeyaBame Oymayhuwx moBpena mMpaBa MHTEICKTYaTHE
CBOjHHE.

2 Memo, Tau. 143.

2 Hemo, Tau. 144. Hilty, R. M., Jaeger, T., Kitz, Vigs. dero, 138 Jahn, D., Leible, Suas.
unanax, ctp. 326; Wick, G. R.as. deno, ctp. 184; WalterM., nas. unanax, ctp. 203; Geiger,
C., Intellectual "Property" after the Treaty of Lisbeowards a different approach in the new
European legal orderFuropean intellectual property reviesf2010 ctp. 255-258.
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THE EUROPEAN COURT ABOUT THE IDENTICAL POSITION OF
TENANT AND PROVIDER, AS INTERMEDIARIES OF SERVICES,
IN TERMS OF TRADEMARK INFRINGEMENT

Summary

According to the Directive 2004/48/EC provisiongrivber States of the Union
should enable right holders of intellectual progetd issue an injunction against
intermediaries, whose services are being used thirdaparty to violate these rights.
However, intermediaries today offer their servitteboth the real (traditional) market
and the virtual (digital) market. Given that thelies practice of the European Court
resolved the gquestion of issuing injunctions agamsrmediaries in the virtual market,
the question was raised about whether the lialwlitintermediaries in the real market
is resolved in the same manner. The European Qaue an affirmative answer to this
guestion.

Member States, within their legislations, shouloMate measures, procedures and
legal remedies, necessary to ensure the enforceshtim@ intellectual property rights.
All imposed measures must be fair and equitableunoecessarily complicated or
costly, nor to entail unreasonable time limits omarranted delays. Those measures
shall be proportionate and dissuasive and shalapglied, in such a manner, as to
avoid the creation of barriers to legitimate traded also, shall be effective enough in
terms of suspension of existing and preventiamwi infringements.

Key wordsyirtual market, real market, infringements of tremek, injunction, the
characteristics of the measures, procedures anddas.
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