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ONMPABJJAHOCTA HA AHT JOCAKCOHCKHOT KOHIENIT HA
OBBP3HOCT HA IIOHYJIATA BO MEI'YHAPO/THATA
IMPOJAXKBA HA CTOKH

1.01 M3BopHa HayuHa cTaTHja
V]IK: 347.451.7:339.56.055

Ancrpakr:

[lonynara u Hej3sMHEMOT He/OOp3yBauku KapaKTep NPETCTABYBAaT CYILLTECT-
BEHO OWMTHM Mnpamiama BO MPOOIEMATHKATA HA HACTAHYBAame HA norosopure. Bo
JICHELIHUTE/COBPEMEHH YCIIOBH HA TPrOBCKO PabOTeme CEKOjAHEBHO HACTAHYBAaT
OpojHH ¥ MacOBHH TPaHCAKIM MOMe’y TProBCKHTE ApPYIUTBA mupym cBeroT. [loa
BIMjaHWe Ha riobanu3anMjaTa, ekclaHsujata Ha MH(OpMAaTHYKaTa TEXHOJOTHja,
3rOJIEMyBakeTO Ha TOTPEeOMTE HA CTOMAHCTBOTO 3a Op3 M MAcoBEH IIPOMET,
palrameTo 3a NMOHyJATa W HEj3MHaTa OOBP3HOCT BO MOTJEN HAa COAPYKMHATA HA
[oHy/aTa ce nopeke 400uBa Ha 3Haveme. OBa O IPHYHHA IITO GPOjHU Ce CYICKHTE
M apOMTPaKHHU MOCTAllKH BO KOH IIPEAMET HA CMOPOT € JOKAKYBAMBETO JATH €
CKIIyH€H JI0TOBOPOT (Janu 2u 0b66p3y6a 002060pHUmMe cmpaHu), Al CTaHyBa 360p 3a
HEKO] O]l MHWIIM]jaTHHTE aKTH 3a CKIy4yBam€ Ha JOTOBOPOT KOj IITO MOXE [a Ce
KBATH(DHKYBA KaKo MPETOroBOp, MEMOPAaHAYM 3a copaGoTKa, HpEeroBOpapavk
IpoIiec, MOBHK JIa C€ HaNpaBH IMOHYAA UTH. _

Ha oBa npamame cme paGorerne 1 nopano, MefyToa BoJ€jKH ce 011 3HAYEHETO
Ha NpoOreMaTyika, MPOMEHHTE HAMETHATH OJf IPAKTHKATA, H GPOjHUTE CIIOPOBH, Ce
HaBpakame CO el Jla TH YTBpAMME NpPEJHOCTHTE H CIa00CTHUTE HA AHTIIOCAKCOH-
CKHOT MOJIEN Ha [IOHY/Ja ¥ Hej3uHaTa OOP3HOCT, H J]a IO PasrpaHHYMME MPAIIAEkETo
32 (opMara Ha MOHYJaTa M MOJHOBKHOCTA HA JOTOBOPHTE M MOMEHTOT Ha
HaCTaHyBame Ha 0OBPCKaTa Ha MOHYTYBAd0T Vis-d-Vis TIOHYIE€HHOT. ‘

Cure oBHe npamama ke r'd aHaIH3HpaMe U BO KOHTEKCT Ha CKITy4yBamETO Ha
AOrOBOPUTE NPEKY HOBUTE EJIEKTPOHCKH CPEACTaBa 3a KOMYHHKALMja, O Kaje
Npou3JIeryBaaT HajOPOjHUTE CIOPOBH BO MIPAKTHKATA.

Koyuynn 360posu: 068p3HOCT, I0HY A4, npudakame, TeopHja Ha HQ@T&:I{&KO
canjade/mail box theory, Teopuja Ha npueM Ha noHyAara | ;

BOBE]I:

[lonmamero Ha 0OBp3HOCTa Ha TOHYJATa BO AHTJIOCAKCOHCKHOT IIPaBeH
CHCTEM € AMjaMETPaTHO CHPOTHBHO HAa HEJ3HHOTO MOMMAHKE BO 3EMjHTE Of
KOHTHHEHTaJIHO NPaBHUOT cucTeM. Ilox o6Bp3HOCT Ha TOHYyzara ce moapasbupa
BP3aHOCT Ha MOHYIyBayoT 3a MOHyIaTa U HEj3MHATA COAP)KUHATA, [OCTIE MOMEH-
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TOMMUIHKMK BO 4eCT Ha npod. 1-p JTazap KutaHOBCKH

TOT ‘Ha TPUCTUTHYBAmeTO Ha MOHyjaaTa 0 monyaeruor. On 0BO) MOMCHT Ta
HaTaMy, BelMMe Jeka MOHylaTa moyHyBa Ja TNpOW3BEiyBa MPaBHO JIEJCTBO,
OMHOCHO JieKa CTaHyBa r’:ep(pesvcnwwr.1

O6Bp3HOCTA Ha MOHYNATa CE oaHecyBa Ha POKOT BO KOj 1ITO MOHYIyBa40T €
: 06Bp3aH CO YCJIOBHTE HaBEACHH BO conp/KUHaTa Ha [OHYJATa. HckycTBaTa Of
mpakTUKaTa MOKaKyBaaT Jeka CEKOjTHEBHO TPrOBCKUTE ApYLITBA riomerly cebe
ycrpakaaT [OHY/M BO KOH IITO HE © HaBeJleH POKOT BO KOj IUTO MOHYACHHOT uMa
MOKHOCT aa ro mpudartu n0oroBopot, 2 MoHyAyBadoT € obp3aH Aa ja H3BpIIM
obnuramujara. Baksure MOHYAH BO [PUHIMII C& KApaKTepUCTHHIHH 33 NeTTOBHUTE
cy6jeKTH KOHU ce BO OZIpe/icHa Gu3nuc copaboTKa LITO € TPETLOHO BOCTIOCTaBEHA.
TTonpenu3Ho, aKo ce 3eMe MpeIBUIC hakTOT HeKa Hajrosiem Jel Ol TPOTOBCKHTE
[pYIITBA TH CKIyJyBaa CBOUTC J0rOBOPH €JIEKTPOHCKH, ucrpakaat u mpudakaar
eNEeKTPOHCKH HaJ03H, paborar Ha NPHHUMMIOT Ha IPETXOJHO BOCTIOCTABEHA
neoBHa copaboTKa, JacHO € O Kaje [IpaKTMKAaTa Ha HEOTPECITyBambETO Ha POKOT
BO KO] INTO MOHYyHaTa o6Bp3yBa. JlOTOIKY noBeke mTO OW3HUC OJHOCHTE BO
HajrosieM zen ou Tpebao Aa dugat OfHOCH Ga3upaHd Ha COBECHOCT M HECHOCT,
JIOjaJTHOCT M PECHEKT CrpeMa NeTOBHUTE TIAPTHEPH.

OTCycTBOTO Ha melyceOHaTa noepba moMery JICJIOBHHTE [apTHEPH
yecTONaTH [peTcTaByBa OCHOB 32 pacKuHyBame Ha [OrOBOPHTE H HEenponoi-
KyBame Ha copaboTKara. Cemak OJ ACIEKT Ha TIpaBHaTa perynarHea, criopen
ormpe/eNeHN NPaBHu CHCTEMU nomel'y KOu € U HalluoT, 06BpP3HOCTA € CYIITECTBEHA
ocobuna Ha noHyaara. Mako 3aKOHOT 32 0OTMrallnoOHHU OTHOCH (,,Cityx0OeH BEeCHHK
Ha PemyOmuka Makemonuja“ o6p. 18/2001, 4/2002, 5/2003, 84/2008, 81/2009,
161/2009 u 123/2013), n3pevHO ja mpeBHIyBa MOXKHOCT J@ C€ UCKIy4H OOBP3-
HoCTA HA TOHYJATa, BO Teopujara ce cpekaBaaT CTaHOBHIITE JICKa BO CITy4auTe
xora roHyaara Hema poK BO koj mTO 0OBpP3yBa HE MPETCTABYBA MOHYy/1a BO TPaB-
HOTEXHHYKAa CMUCIIA. ‘

MopepuuTe TPEHIOBH Ha CKITydyBame [10TOBOPH IpPEKY eJIEKTPOHCKHUTE
cpencTsa 3a KOMyHHKaIHja, ro peaylmpaad cakamero [eKa OTCYCTBOTO Ha
06Bp3HOCTAa Ha TIOHYyJAaTa NpUIOHECYBAa KOH OHEBO3MOKYBame Ha HEJ3HHOTO
pasrpAHATYBabe Ol OCTAHATHTE WHHULKJATHH aKTH KOH CC neoOBp3yBauku. 066ps-
wocma Ha nowyoama Hema yHueep3anet xapakmep. Bo 3aBHCHOCT Ol [IPaBHUOT
cHCTEM 32 KOj CTaHyBa 300p, MOHYyZaTa MOXC na Ouae obepsysayka unu Heobep-
3y6auka 3a CTpaHaTa Koja IUTO ja ynarysa. BaksuTe aujaMeTpaTHO CHPOTHBH
peleHnja ce ymre [IOCTOjaT BO OMJENHH MPaBHH CHCTEMH, MAKO OJaMHa Mery-
HApPOIHUTE W3BOPH KOU IO ypeiyBaaT OBa NpalIame npeaBUyBaaT He0oOBP3yBaYKU
KapakTep, a PaKTHKaTa OBUC pelleH#ja BO HajroeM Ieit I't MIMIUIEMEHTHDA.

Bo npaBHaTa TeOpHja H 3aKOHOJIABCTBO 32 HaBe/ICHUBE [(Ba BH/A IIOHY/1a
ce KOPUCTH pa3nudHa TEPMUHOJIOTH]A. [Tomel'y HajuecTo CPEeKaBaHUTE TEPMHHH CE€
TePMHMHHUTE HEOMmnosuKiuea (0bep3yeauxa) u OMROGUKIUEA (Heobep3y6aiKa)

AR R L i A
' eSS

A P e BT T T

1 ' :

[MepdexTHOCTA Ha IOHY/aTa ro o3Hadysa MOMEHTOT OJI KOj IUTO TOHYJaTa CTaHyBa noaobHa
na 6une npudarena, ClIeACTBEHO Ja 6une TpanchopmMupaHa Bo A0roBOp. Ox MOMEHTOT Ha
nepdekimjaTa MOHYIyBadoT HMa MOJKHOCT 1a ja nmpudaTtn 1 ucTaTa aa ja TpaHchopMHpa BO

JIOTOBOD.
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Tymescka bopka; OrnpasJaHocTa Ha AHTII0CAKCOHCKUOT KOHIEIT Ha 0OGBp3HOCT HA ...

-

. nomnyoa. BomeryHapoJHOTO TProBCKoO npaBo 3a O3HAuyBambe Ha 0OBp3yBa4YKUOT
{  gapakTep Ha moHyaara, c¢ KOpPHCTH TEPMHHOT Yyepcma (firm), yamumamusna
nouyaa.zl/lafco ce cly4yBa TepMnuonorHjaTa KOja C& KOPMCTH 32 O3HadYyBame Ha
ompeaeIeH HHCTUTYT 1d He e ropp3aHa co CyIITHHATA Ha CaMHOT WHCTHTYT, BO
KOHKpETHHOT cilydaj HaBe/IeHHBE HA3UBH yrmaTyBaaT Ha pasInKUTe KOM TOCTOjart
goMely [BaTa Buja Ha NOHYH.

Kora cranysa 300p 32 yHUBEP3aIHOCTa Ha nioHyjaTa, Ha CTAaHOBHIITE cMe
jeKa YHHBEp3aIHOCTa BO HUKO] ClTy4aj He ce ONHECYBd Ha IpalameTo 33 00OBp3-
gocTa Ha moHyzaara, TyKY ,,yHueeps'aﬂHocm“ BO CMHCIIa Ha €JIeMEHTHTE H 1noaoo-
HOCTA 3a aKIENTHPABE Ha MOHY/IaTa U HEj3UHO TpaHchopMHpabEe BO 710TOBOP.

[IpaBHHOT PEKHUM Ha o6Bp3HOCTA Ha MOHYIATd, OJHOCHO TIPalameTo AajlH
[OHYdyBa4OT MOKE Jd ja oTmoBHMKa MOHY/@Ta 0o MOMEHTOT Ha HEj3HHOTO
[IPUCTUTHYBAmbE 110 [OHYJEHUOT, BO pasIHIHH IpaBHH CHUCTEMH € pa3nUUuCHO
peryJupa. OnpeeneHn MpaBHA cUCTEMH, HOMyIITYBaaT NOHYLyBa4oT Aa ja OTIIo-
BHKa CBOjaTa noHynara. Cemak, KOMIapaTHBHO [ocTOjaT MpaBHU CHCTEMH KOH
npeBHAyBaaT JIAjaMETPaTHO CIPOTHBHO pemenne. HeMOKHOCTA 3a OTNOBH-
KyBage Ha TOHY/aTa, BO OCHOBA ja MpeTCTaByBa HEMOKHOCTA ITOHYyBadoT Jid ja
OTIIOBHKA TIOHY/IaTa 00 UCmeKom Ha pokom Koj € nagedeH 60 noHyoama uiu Koj e
ymepoeH €O 3aKOHOM. Bo mpakTukKara T0a HajuecTo ce CBEMyBa Ha KOHIIEITOT
,pazyMeH unu GrazoepemeH poK.” CrpOTUBHO OJ OB2 pelueHue, NOHYAyBatioT uma
mpaBo J1a ja OTIOBHKA [IOHY/aTa Ce 00 MOMEHMOMm na nepgexyuja.

1. IIpaBHATe CHCTEMH HA 0OBP3HOCT HA MOHY/ATA

Bo mpaBHATa IUTEPATypa BOCIIOCTABEHH €€ TpU pasJHiHH fpaBHU CHCTEMH
KOM Pa3IHYHO IO Peryrnpaar pamambeTo 32 o6GBp3HOCTA HA MOHYyZHaTa, M TOA
cucmeM HA uMnepamusHy npasuna 3a OmnoBuUKy6aremo Ha nonyoama, cucmem 60
xoj nowyoama 00ep3y6a U cucmem Ha OUcno3umueHu npasuia 3a obep3Hocma Ha
mmyaama.'“r Tlomely mnpaBHUTE CHCTEMH BO KOM TMOHYyJaTa HMa 00OBp3yBa4KO
[ejCTBO 32 TMOHYTyBadoT CC Haofa ¥ HAIIKOT TPABEH CHUCTEM KOjIITO BO PAMKHTE
ua wien 28/1 on 300 yTBpAYyBa nexa nowyoysaiom e eép3an co noHyoama 0CéeH
ako ja uckiywun ceojama obsepcka 0a ja 00poicu noxyoama, Ui ako moa
UcKyuysarbe npousnezysd 00 oxonHOCMUME HA pabomama.

e 2Burovi¢ R., Medunarodno privredno pravo, Beograd, 2004, str. 266.

B 30rnoBuKyBameTO BO KOHTEKCT Ha oBa Tpaliamke To emaopupame Kako ,,MOJCHOCT 3a

omnosuKysarwe bes Hadomecm Ha yumema.” Bo cimydaj Kora IoHyzaTa cranysa nepdexTHa H
WCTaTa MMa 0OBp3yBauKH KapakTep, OHy/lyBadoT MOXeE /i ja OTMOBHKA MOHYAATA, MeryToa
Toa BO CyLITHHA OH MPETCTaBYBANO , HeUCNONHy8arbe Ha obepckama 00 dozoeopom,” WTO
MOXe 1a Ouje NpHYMHA Apyrata cTpaHa/TIOHYAGHHOT 113 IO pacKHHE [0roBOPOT- Osa €
' EPHMCJIHBO BO cJlyuaj Kora noxyoama e npugpamena 00 HOHYO€eHUom.
. *IlaGoBuK-AHACTACOBCKA J., Taspuiosuk H.: [TouMOT M CKIydyBameTO Ha JOrOBOPHTE BO
MAKeJOHCKOTO MpaBo, PYCKOTO Npaso H Hauenara Ha E€BPOICKOTO JOrOBOPHO npaso,
360pHUK Ha TPYIOBH ,,AKTYCIHHTE npaniama 3a Apikasara npasoto Ha PeryOmmka
Maxkenonuja u Pyckara denepanmja’’, TOM 2, Cxomje, 2007.
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[TojnoBHA OCHOBA HAa BaKBOTO peLIEHHE NpEeTCTaByBa wWieH 11 on Ckuuara
BO KOj KaKO IeHepaJHO BAKEYKO I[IPABHIO € YTBDJAEH J€Ka MOHyjxata oOBp3yBa,
MefyToa M JeKka [OHy[AyBadoT MOXKE CO CBOja M3jaBa Ha BOJja [1a IO HCKIy4u
00Bp3yBa4YKOTO [€JCTBO Ha nonyaarta.”Cnoped nawwom npasen cucmem 066p3Hoc-
ma uzeneda dexa e CYWmUHCKU enemMenm Ha nonyoama. AKO TIOHyjata He o0Bp-
3yBa, He CTaHyBa 300p 3a NOHy/Ja, TYKYy 3a JOTOBOPHA WHMIIMjaTHBA Ha KOja M
He/0CTUraaT OWTHM eJIeMEeHTH, 0e3 KoM MpPeIoroT HE MOXKE CO €HOCTaBHO
npudakame 1a ce NpeTBOPH BO JOI0OBOP.

O6sp3HocTa Ha ToHyzata Tpeba ce cdaru BO cMHCna AeKa IOHydaTa He
MOYKE 14 ce OTIIOBMKYBa OJf MOMEHTOT KOTa TMOHYJISHHOT Ke ja [o0ue, a
MCKJTyUyBarkeTO Ha 0OBP3HOCTA HA MOHyJATa KaKo MpaBo 1a Ce 3a/pyKH MOXHOCTa
33 OTIOBMKYBaH-€ Ha MOHYJaTa ¥ 110 MOMEHTOT Ha MPUEM Ha MOHyJaTa O CTpaHa
na noryaesnot.” O MOMEHTOT Ha NPHCTUTHYBAamhE HA MOHY/IATa 10 MOHYACHHUOT,
TOj ja ¥Ma MOKTA BO CBOM palle [ja OJTy4H Jajld Ke HacTaHe WIIM HeMa /la HacTaHe
JN0roBopot. JIOKONKY MOHYAyBadoT IO HCKODHUCTH CBOETO 3aKOHCKH YTBDICHO
Npaso Ja ja OTIOBHKA OHYAaTa, OTHOBHKYBAKETO MOXE Ja Io pealnusupa ce 1o
MOMEHTOT Ha [IPMEM Ha aKUEeNTOT Ha NOHyJAaTa oj CTpaHa Ha MOHYIAECHHOT (m.H.
meopuja Ha npuem,).

MOMEHTOT Ha NPHWEM HAa aKLIENTOT OJ CTpaHa Ha MOHYJAEHHOT TO TpeT-
CTaBYBAa MOMEHTOT BO KOj JOroBOpOT € ckiaydeH. ClenCcTBEHO, CeKOe OTMOBHKY-
Bam€ 110CJIE 0BO] MOMEHTCO3/1aBa IIPABHH MOCJIEAULIU BP3 CKIY4YE€HHOT J0r0BOPOT,
a He Bp3ylaTreHaTa MoHy/Aa.

Co mpes3eMamero OIpe/iesIeHO /IEjCTBHj€ BO HAacOKa Ha OTMOBHKYBAEkE Ha
HaTpaBeHaTa MoHy/a, MOHYIyBa4doT Io Ipe3eMa Bp3 cede ¥ PU3HKOT 3a JOCTaBy-
BalkE Ha OTHOBHKOT A0 MOHyIeHHOT. OBa OoTTamy IUTO, BO PaMKHTE Ha Hamara
[IpaBHa TEOPHja U 3aKOHOMAABCTBO, € pHdaTeHa TeopHjaTa Ha IPHEM BO TOTJIE] Ha
cume nanpasesu m3jaBu. OBa Bo cmucia Ha wied 23/1 ox 300, cropen Koj
JIOTOBOPOT € CK/IydeH OHOj MOMEHT KOra IOHyIyBauoT Ke IIPHMH H3jaBa Of
MOHYIEHHOT JieKa ja nmpudaka MoHyaara.

Tpraysajku on dakToT Aeka npudakameTo M OTMOBHKYBamke Ha IOHyJaTa
BO HAIIMOT TPaBEH CHCTEM, [POW3BEIyBaaT MPABHO JIEjCTBO JypH BO MOMEHTOT
KOTa CO HMBHATA COAPKHHA KE ce 3alo3Hae IOHYAyBa4doT, IOTHYHO € PU3HKOT Off

*Koucrantisosnh M.: O6muranuje u yrosopu (Ckuua 3a 3aKOHHK O oOiuranjamMa H
yroopuma), beorpasa, 2006;Ckuuara Ha npo¢. Muxanno Koxcrantunosuh e o6jaBeH BO
1969 romuua o umero ,,06mramyje u yrosopu — CkuIla 3a 3aKoHHK 0 obnuranujama H
yroopuma®, Bo u3nanue Ha [IpaBHHOT ¢dakynreT Bo beirrpan. Bo moHaTaMOIIHHOT TEKCT:
Ckuua.

®Blagojevi¢ B., Krulj V. (redaktori): Komentar Zakona o obligacionim odnosima, I knjiga,
Beograd, 1983, str.132.

"HacnpoTs aHrI0caKCOHCKHOT NMpAaBeH CHUCTEM (CHCTEMOT Ha OIINTO MpaBo), Kaie IITO BO
Mmornes Ha M3japaTa 3a OTHOBHKYBam€ HA IOHY[IAaTa BaKH NPABUIOTO [€Ka H3jaBaTa 33
OTIIOBHMKYBam-E Ha MOHY/14aTa ke MPOU3BEAYBa IEjCTBO CaMO JIOKOJIKY CTHTHE Kaj [IOHYIeHHOT
npeJ MOMEHTOT Ha WCIpakame Ha akLEeNToOT Of CTpaHa Ha IIOHY[EHWOT - meopuja Ha
ucnpaxkaree.
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[PEHOC Ha M3jaBaTa 3a OTHOBHKYBaC Ha NOHY/aTa 1a rara Ha TOBap Ha OBa JIHIIE,
KaKo IIITO TO4 T'0 CHOCH M PU3MKOT O INpH(pakame Ha TMOHYNATa. HMmeno, noctou
[paKTHKa [OHY/yBadoT 6€3 a 3Hae [eKa aKUENTOT Ha MOHY/ICHHOT € BeKe McTpa-
TeH [0 HEro, 71a Mpe3eMe JIejCTBHja 3a OTIOBHKYBAmbE HA MIOHy(aTa U COTJIaCHO TOA
ja BJ€3e BO ompeneseH oOMMraldoOHEeH OXHOC CO ApYT cyOjeKkT 3a KOj MMPOLECHHN
jeka ke uMa morosema 00MBKa o7l IOroBopot. Bo cry4aj Kora IOHYAEHHOT ja
npudaka moHyaaTa, T0j 'l OAOMBA MOHYUTE HA APYTHUTE MOHYIyBayuH, O€3 IpUTOa
72 My € mo3HaT (akToT AeKa Mpesl OBOj MOMEHT, IO HEro ¢ UCMpaTeHa u3jaBa Ha
BOJIja 3a OTIOBHMKYBAHE Ha TIOHY/JaTa OJl CTPaHa Ha MOHYIyBatoT, 1a CJIE/ICTBEHO
ce HaIOBp3yBa MPABOTO Ha OOELITETYBAE ONHOCHO, 0OBpCKAaTa 33 HANOMECT Ha
[ITeTa MOpajy MPEeTXOHO HacTaHaTa obnuranuja BO KOja IITO TOj € JOroBOpHA
CTpaHa.

Bo morjiel Ha MPAIIAEkEeTo 32 OJHOCOT MoMely OTIOBMKYBAETO M MOBJIC-
KyBambeTO Ha MOHyJaTa, HalIHOT 300 He mpaBH HEKOja OYHIJIE[HA Ppa3jivKa.
[onpelM3Ho, CyIITHHATA HA OBHE [[aBa HHCTUTYTa CC [IOYMTYBa, MeryToa MOCTOH
eleH TePMHHOJIOMIKY HEJOCTATOK BO wieHot 28/2 on 300 koj BenH: noHyoama
Moxce Oa ce OomnoeuKa camo aKko NOHYOEHUoOm 20 NpuMu OmnosuxKom npeo npue-
MOM Ha NOHYOama uny UCmoepeMeHo co Hed. JaCHO € ieKa IIoHy1aTa MpOU3BEIyBa
MPABHO JIEjCTBO Ol MOMEHTOT Ha MPHEMOT HA MCTaTa O CTpaHa Ha MOHYICHHUOT.
Ce 10 TOj MOMEHT, ITOHYIEHHOT HEMa HHKaKBa o0BpCKa /1a ja OJIpXKyBa IOHY/aTa,
Gumejku WcTaTa He NPOM3BEAYBa MPABHO nejctBo (He e egpekmuena), CIECTBEHO
Hema 1oTpeba Ofl HEj3UHO OTIOBHKYBarbe. BO KOHKpPETHHOT ciyd4aj, a COrIacHO
wren 28/2 on 300, noHyaaTa MOXe CaMO 1a Ce noenede. BakBOTO pELICHHE BO
Horjea Ha MOKHOCTA 32 MOBJIEKYBame Ha NOHYAATa JOMYIITEH € PeYHCH BO CHTC
MpaBHM CHCTEMH, [10J YCJIOB IOBJIEKYBamkETO Ha TOHYJaTa N1a CTHUTHE npeo unu
UCMospemMeHo co camama noxyoa.

On acriekT Ha 06Bp3HOCTa (HEOTIIOBHKIMBOCTA) HA MOHY/IATa, U3IJICaa eKa
HALIMOT TIPABEH CHCTEM BO IIEIOCT €€ MOKJIONYBa CO CTAHOBUIUTETO H3IPANCHO BO
repMaHcKaTa mpaBHa TEOPHja M 3aKOHOJABCTBO. Temen BO MOrIe] Ha Mpaiabero
3a HEOTMOBMKIMBOCTA HA MMOHYJAaTa BO PAMKHTE Ha I€pPMaHCKHOT MPAaBEH CHCTEM
MpeTCTaByBa HyXKHATa MOTpeda Ofi MCIONHYBAamk€ HAa OHA INTO MOHYIyBadoT IO
BeTHJI cripeMa roHyneruoT. Bo oaa cmucna e u §145 on BGB criopen K0j JTHIIETO
Koe ke My MOHY/IM Ha APYyTo JHIE A2 CKIy4aT ONMPENCICH N0roBop € 06Bp3aHO €O
CBOjaTa MOHYJA, OCBEH aKO HE ja MCKIy4us oOBp3yBadkaTa Cuia Ha nonynara.®
Baksara oape/n6a e nmocTaBeHa BO CMHCIIA Ha TOA MITO MOHYAyBad0T HE MOXKE Na ja
OTMOBHMKA MOHY/IATA BO BPEMEHCKHOT IIEPHOJ 3a KOj ce 00Bp3ajl BO camaTa MOHY/a
HIM TOKOJIKY He OIpe/e/ii POK BO HEKOE pasyMHO épeme, Taka WITO CEKOE HEroBO
lIejCTBHje BO HACOKA HA HABOJHO OTIOBHKYBAam€ Ha MOHyJaTa HE NPOM3BENYBA
IpaBeH edext.’

Ilonynara wma OOBpP3yBa4ykM KapakTep M Crpen 1IBajIapckara MpaBHA
TeopHja ¥ 3aKOHOAAaBCTBO. FIMEHO, cornacHo 4. 3 o IBAjIAPCKHOT 3aKOHHK 32

:http:/'f’wwwv.gesetze—im-internet.de/englisch bgb/, [mpucTtaneno Ha 12.08.2015].
Zweigert K., Kotz H., An Introduction to Comparative Law, 1998, p. 361
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o0nMranmMuTe, YIBPIAEHO € JIeKa KOra ¢[Ha JIMYHOCT Ke W IOHYAH Ha JpyTra Aa
CKIIy4aT OIpe/e/cH JI0roBop, MpH LITO BO PaMKHTE HA CaMHOT NpPEAIOr Ke ro
HABEJAe BPEMETO 3a KOe Ce cMmeTa 3a OOBp3aH BO CiIyd4aj Ha Npupakambe,
ITOHY/AYyBa40T € 00Bp3aH 3a MOHY/AaTa 0 BPEMETO CE [0 HCTEKOT Ha BPEMETO KO €
ro yTBPAHN BO MOHyAaTa. Bo 4. 507 IMIBajHapCKHOT 3aKOHHK 32 OOJHMralMHTe,
npeaBujieHa € 0OBp3yBaykaTa CHIa Ha IOHyJaTa BO CMHC/IAa Ha TOAa IITO Kora
IOHY/JaTa € HalpaBeHa 3a JHIEe Koe He € MPUCYTHO, Oe3 1a ce HaBeJe BPEMETO 3a
KOe MOHYIyBadoT ce 0OBp3yBa, OHYAYBadyoT € 00Bp3aH CO MOHyJaTa CO HCTEKOT
HA BPEMETO KOE € NpPeIBUIEHO 3a MPHeM Ha aKLENTOT, JTOKOJKY HCIPAKameTo €
HAIPaBEHO Ha MMPeIBHACHUOT HaYHH U BpEMe. 10

Bo roryes Ha Mpaliamero 3a MOHy/JaTa U Hej3uHaTa 00BP3HOCT, CYLITHHCKH
MCTH pelleHHja ce MpeABUAEHH W BO APYTHTE 3€MjH KOU IIpUMaraaT Ha CPeHO-
eBPOIICKHOT MpaBeH cucteM. MiMeHo, 00Bp3yBadKkara CHila Ha [IOHY/IaTa € PELICHUEe
COAP/KAHO BO PAMKWTE HA OBHME 3aKOHONABCTBA, OJl KOE OBHE 3eMJH TEIIKO OH
OTCTaIuIE.

BpsaHocTa Ha MOHYIyBa4oT 3a TIOHYaTa € pelIeHHe COAPKaHO 1 BO PAMKH-
Te HAa HMCTOYHOEBPOICKHUTE 3€MJH H JIATHHO-aMEPHKAHCKHTE semju.' HMeHo,
TprayBajku oJ aHanu3aTa Ha wieHoBHTe Ha BGB M mBajuapckuOT 3aKOHHK 33
obMranmuTe, KOHCTATHpaMe Jeka cakameTo 3a 00BP3HOCTA HA IOHYyIaTa € Coap-
JKAHO BO [10Beke ITPaBHH CHCTEMH, OJHOCHO IIPABHHTE CHCTEMH KOM IpHIIafaaT Ha
CPEIHOEBPONCKOTO CEMEjCTBO. BO paMKuTe Ha OBHE CHCTeMH OOBp3HOCTA Ha
[OHyIaTa € CYIITECTBEH €JIEMEHT, U OOKOIKYy noHyoama He 00ep3yea mozau
goonuimo He cmanyéa 360p 3a NOHY0a 60 NPASHA CMUCIA.

lmeHo, mokpaj oOBp3yBaukaTa CHIa Ha IOHyJaTa Koja MPOU3JIEryBa Of
ropeHaBeIcHUBE 3aKOHMIA, O/l HUB IIPOU3JIEryBa U MOXKHOCTA Ha IIOHYyBa4oT 1a
ro crpeur oOBP3yBAaYKOTO /€jCTBO HA MOHYJATa BHECYBajKH BO CaMHOT TEKCT Ha
NOHyIaTa KIay3y/a Koja yKaxyBa Ha HCKIy4eHOCTa Ha 0OBP3yBa4KOTO [€jCTBO Ha
nonynara 3a nonyaenuor (freibleibend).Ce pa3bupa, oBaa CHOpPEN IPaBHHUTE
NpaBuIa Ha OBWE MPABHH CHCTEMM HEMa [Ia NPETCTaByBa MOHYNA TYyKy nOKAaHa oa
ce nanpasu nonyda, a IPBOBGUTHHOT MOHYyBa4 OU ce jaBUII BO yJIOTa Ha OHY/EH.

Bp3 ocHOBa Ha rOpeHaBeIeHOBO, BO LIEJIOCT CE CorjacyBame JeKa MOHyaaTa
yMa HajrojaeM edexkT BO paMKUTE Ha IIBajUapCKOTO, FTEPMAHCKOTO M aBCTPHCKOTO
MpaBo: OJ CAMMOT MOMEHT KOra HOHyJaaTa Ke CTHIHE 10 MOHYACHHOT, NOHyIy-
BAYOT € Bp3aH 3a HANpPABEHATA TOHYJA M HE IIOCTOH MOXKHOCT HCTarta ja Omue
OTITOBMKAHA CE 10 MCTEKOT HAa POKOT OINpeeNeH Ol CTpaHa Ha MOHYIACHHOT HIIH
JIOKOJIKY TaKOB POK HE € YTBPIEH CO HCTEKOT Ha HEKO) ,,pa3yMeH poch“.12 MertyToa,
06BP3HOCTA HA TOHYJATa, KAKO CBOjCTBO KO NPOHM3JEryBa Of coakamaTa Ha
CPEIHOEBPOIICKUOT [IPAaBeH CHUCTEM, HE CaMo IUTO HEMa yHHBEP3alaH KapakTep,
TyKy NpaKTHKATAa MOKaXyBa TEHACHIHja HAa HCKITydyBawme Ha OOBp3HOCTA, H

Federal Act on the Amendment of the Swiss Civil Code (Part Five: The Code of
Obligations). 30 March 1911 (Status as of 1 July 2015).

'Dragki¢ M., Medunarodno privredno ugovorno pravo, Beograd, 1977, str. 85.

2Ktz H., European Contract Law, volume one, 1992., p. 23.
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GpojHM apryMeHTH JIeKa TaksaTa KOHIICIILIH]ja BO HUTY €A€H CErMEHT HeMa Ja ja
_ 3arpO3H NpaBHaTa CUIyPHOCT BO MIPOMETOT. -

7. AHIJIOCAKCOHCKMOT MPABEH KOHIENT Ha 00BP3HOCT Ha NMOHYyAaTa

AHIIOCAKCOHCKHOT CHCTEM Ha OOBP3HOCT H npudakame Ha MOHyIaTa ro
ppeTcTaByBa HAJMOJEPHHOT H HAjIPaKTHYHAOT MOJEN Ha CKIydyBame Ha
[IOrOBOPHTE. AHITIOCAKCOHCKMOT MOJEI Ha CKITydyBar€e Ha JOr0OBOp BO OCHOBA HE
360pya 3a TOHyZa TYKy 32 BCTYyBambe€ (permissio). CnopeioBoj CUCTeM, OTIOBH-
KyBaETO BO MPHHLMIL € JO3BOJICHO. [ToHyzaTa MOXe /1a c€ OTIOBHKA 60 buno Koj
MOMeHm ce 000eKa ucmama He Gude npugpamena 00 cmpana Ha NOHYOEHUOM.

[IpaBusIOTO 33 HEOOBP3HOCTA Ha MOHY/ATA BO IPaBHUOT NIPOMET, JIOTUYHO Ce
jaByBa Kako pesynratr Ha [OYNTYBABETO HA HAYEIOMO Ha eOHaKeocm U pamHonN-
. pagnocm Ha cmpanume Kako OCHOBHO Hadeso Ha JOTOBOPHOTO IpaBo. EnHO OX
f  oOpa3noXeHHjaTa KOM aHTJIHCKHTE [paBHAIM IO HCTAKHYBaaT Kako apryMCHT
JaieH BO [IPHJIOT HA CTAaHOBHIITETO 32 OTIIOBMKJIMBOCTA HA TIOHY/1aTa, € I€Ka Hema
WUKAK6A NPAGHA U eKOHOMCKA 102uKa TOHYRyBadoT Na ce 00Bp3e OIpe/encH
[epHOJl M CIIEICTBEHO [a PU3HKYBa BO IOITICA Ha Toa [a ja U3ryom MOXKHOCTa Jia
copaboTyBa co MOXeGH 32 HETO MOTOBOIHH [IapTHEpH, @ Ha TIOHY/ICHHOT J1a My C€
OCTaBH MOYKHOCTa BO TO] POK Ja u36upa Koj € HajIIoBOJIEH NPerosapatd 3a Hero. Bo
gpyr ciaydaj 6u mocToena HEeJHAKBOCT moMery y4eCHHIIMTE BO MPOLECOT Ha
f  cxayuyBame Ha JIOrOBOPOT. JMeHO, COrNIacHO OOpa3IoKeHMjaTa Ha aHITTHCKUTC
IIpaBHHLIHH, Bp3 KOj OCHOB O ce 00Bp3ai ONpencieH cy0jexT Ja ro oApu OHa
. [rTo ro BETHJI, IPHINTO HE OH n06W HUKAKOB MPOTHBHAIOMECT, a NIOHYJIEHHOT OH
ocTaHAN CII0GO0EH [a OMTydyBa Jaiy NOHyJaTa € MOBOJIHA WITH HE 3a HEro, OCBEH
aKo Toa He MpeTcTaByBa rpybo KpIIemhe Ha Ha9eI0TO Ha eTHAKBOCT Ha cTpaHuTe?!

BakBOTO CTAHOBUINTE € TOAPXKAHO O NOKTPHHATA consideration, K0ja KaKo
- moce6Ha MpaBHA MHCTUTYLIM]ja CBOMTE KODEHH I'M BIlede TOKMY OZ AHTJIHCKOTO
npaso. Bo ocHoBaTa Ha OBaa MHCTUTYIMja ce Haora npomueHaoomecmom, Kako
GasiueH PUHIMMAI Ha KOj Ce TeMesaT 0rOBOPHUTE 0OUramuy OqHOCHO HENOKYII-
HOTO AHTTIOCAKCOHCKOTO TpaBo. Hema Huuimo uino MOodice da ce 0obue 6e3 oa ce
dade coodeemeH npomusHadomecm, 6enam anznuyanume. VimeHo, NpOTHBHA-
JOMECTOT € OHA IITO T'M [OBP3yBa CTPaHMTE Jia BIE3aT BO OIIpe/Ie/iecH IOrOBOPEH
omuoc.”’ Criopex oBaa NOKTPHHA, BO YHja OCHOBA © IPOTHBHAJOMECTOT 32 H3BP-
EHOTO /IejCTBHje, NOHyAaTa He 00Bp3yBa Gumejku He IOCTOM HHUKAKOB MPOTHB-
HaJIOMeCT OJ CTpaHa Ha JIMIETO KOe Tpea jia ja MPUMH MOHYJATa U 3 OUTyHH
.anmu uctaTta ke ja TpanchopmMupa BO JOroBOD. OTTyKa, IOT0JIEMOTO IPUCYCTBO Ha
eoOBp3yBaukuTe BO OJHOC HA 06Bp3yBauKUTE IOHYAM CE€ OJDKH TOKMY Ha

QTCYCTBOTO Ha HpOTHBHaﬂOMeCTOT.I

3AnTuh O., O6uramsono npaso, Beorpaz, 2007, cTp. 68.

*Brownsword R.: Contract Law (Themes for the Twenty-First Century), 2006.
Calamari J., Perillo J.,Contracts, 3-th edition, 1987, p. 185.

lum B. A., Contracts, 2001, p. 34
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Jlpyro e mpaiiambeTo Kora BO paMKUTE Ha HarpaBeHaTa T[OHy/a,
MOHY/[yBAauOT Ce COrjacyBa fa [UIaTH OMpeZeseHa CyMa iapH JIOKOJIKY TIOHY/Ie-
HHOT BETHU JIeKa ke TO W3BPIIH ONPENEICHOTO O MOHYAyBadoT (mobapaHo) Aejet-
uje. Cakau i J1a ja Ky[HII 0Baa CIOPTCKa KOJa 3a 1000 monapu' TlosBieKkyBame,
TaMy KaJe IUTO [OCTOM consideration, NOCTOM H obBpcka Ha CTpaHaTa Ha
[IOHY/ICHUOT /1A ja OP’KH MOHY/aTa BO POKOT KOj TO OIpPEeIe/IHIIL.

Bo aHr/10aMepHKaHCKOTO MPABO MOHY/ATa IO OBIACTYBA NOHY/ACHHOT 1a ja
mpudaTH WcTata ¥ HCTOBPEMEHO Ja IO CKIy4YH NOrOBOPOT. [ToHy/IEHHOT €
criocoben za ja TpancdopMmupa IOHYAaTa BO JOrOBOp, U TOa O MOMCHTOT KOra
[oHy/aTa ke CTUIHE BO HETOBH palle ma Ce J0 MOMEHTOT Kora ke WCTEYE POKOT
oTIpe/ielieH BO TIOHY/aTa WIH POKOT IITO € HAMETHAT OJl OKOJTHOCTATE Ha KOHKpE-
TeHHOT ciTydaj. HaBeayBameTo Ha POKOT BO PaMKHUTE Ha IOHyJara (BeTyBameTO),
cropeq; OBOj CHCTEM, HE € BO NPWIOr HA TOHYNCHHOT, mMyKy 60 npunoz Ha
nonyoyeauom. BHecyBameTo Ha ONpe/eNeH POK BO PaMKHTE HA MOHYyIdTa ro
[peTCTaByBa CaMoO BPEMEHCKHOT MIEPHO BO KOj MOHYJEHMOT MOXe [1a 'O HCIpPATH
CBOjOT aKIENT JI0 TOHYTyBadoT. [10 HCTEKOT Ha OBOj POK, NOHYACHHOT HEMA /13 ro
npudaTH JaAeHHoT aKLeNT, Ma CIeJCTBEHO JOroBOPOT HeMa /12 HacTaHe. 3Ha4u BO
cilydaj KOra BO PaMKHTE Ha TMOHYyJaTa € IPEIBHICH ONPEJE/ICH POK, HAa HCTHOT
Tpe6a 1a BHUMABA [IOHY/ICHHOT, OH/IEJKH HETO ro TaHIHpa OrpaHHieHaTa MOXKHOCT
3a J1aBam-€ u3jaBa 3a npudakame Ha IOHYAATA.

CymTuHaTa Ha BakBOTO cakame JIEKH BO (aKTOT IITO, COPE] aHTIHYa-
HUTE ¥ aMepHKaHIUTe, Ha TIOHy/aTa (Ha HalpaBeHOTO BETyBamke), HE MYy IPOTHB-
pEeYM eBEHTYAJTHHOT ONpe/eNeH MPOTHB-AKT MPEe3eMEH Ol CTpaHa Ha NMOHYACHHOT.
IMonynara e 00MYHO BETYBam€ KO€, HE3aBUCHO OJ TOA IITO BO HEj3MHaTa Cojp-
)KHMHA € HABEJEH POKOT 0 KOj MOHYACHHOT MOXKE Jia IO HCTIPAaTH aKIenToT (wnu BO
Hea M3PEeYHO € HABEIEHO JIeKa MOHYAYBavyoT K€ ja OAPXKH IOHYJAaTa 0 ONpEeNC/IeH
pok), He ro 0OBp3yBa MOHYAYBaduOT BO CMHCIIA Ha TOA JI€Ka MOMICKH HA OIro-
BOPHOCT 3a CKJIy9yBame Ha JIOrOBOPOT, IOKOJKY BO PAMKHTE Ha YTBPACHHOT POK
He 1o npudaTH akIenToT.

Kako m BO CcHTE APYrd NMpaBHH CHCTEMH, Taka H BO aHIJIOCAKCOHCKHOT
NpaBeH CHCTEM, MOMEHTOT Ha aKLENT Ha [OHY/aTa O CTPaHa Ha MOHYACHHOT I'o
03HaYyBa MOMEHTOT HAa HACTAHyBam€ Ha JOroBopoT. M3jaBara 3a OTMOBHKYBambe
Ha TIOHy/JAaTa, JajeHa M0 MOMEHTOT Ha HaCTaHyBambeTO Ha JIOrOBOPOT, HE IPO-
H3BEIyBa MPaBHO 1ejcTBO. BakBara H3jaBa 3a OTIOBHKYBAmkE HA NIOHY/ATa, IypH H
KOTa e yrmaTeHa /10 TOHYAGHHOT 10 0BO] MOMEHT, He YKaKyBa Ha NpOMEHaTa Ha
KapaKTepoT Ha [IOHY/aTa, TYKy ce OJJHECYBa Ha BEKE HaCTaHaTHOT I0r0OBOP, OTHOC-
HO NPETCTaByBa WHUIIMjAIEH aKT 32 PaCKHHYBabE Ha JIOTOBOPOT.

Mako ro xsammpuKyBaMe KaKO MHHMIMjaIEH aKT 3a PaCKHHYBam€ Ha N0T0-
BOPOT, HCTaKHyBaMe JIeKa MPe3eMambeTO Ha JOMOJHHUTEIHO JIejCTBHj€ BO MOIJIeA Ha
Beke HACTAHATHOT JOTOBOP HE MOXKE [a MMa IPaBHO JIEJCTBO Ha PAaCKHHYBAmbC.
JIOroBOpOT MOXe /1a cé PacKHHE CaMO IO OCHOB Ha TOYHO HABEICHH OCHOBH 34

\7 Hilliard J., O' Sullivan J., The Law of Contract, Oxford, 2006, p.12.
'8 Brown ., Chandler A.: Law of Contract, 2005, p. 67.
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pacKuHyBame. EJHOCTPaHOTO pacKUHYBaibe Ha JOrOBOPOT € MUMXHO CaMo BO
ciydaj Kora efiHa O/l J(OrOBOPHHUTE CTPAHH HE I'M MCIIOJIHYBA OOBPCKHTE BO OHOC
ga apyrara. Bo cnpoTtuBHO, cTpaHaTa Koja Ce NMPEAOMHCINIA, OAHOCHO KOHCTATH-
pana Jieka He caka na Guiae BO KOHKpDETHaTa obnuraiyja co Jpyrara JOrOBOpPHA
cTpaHa, ¥Ma eIMHCTBEHA MOKHOCT 1a HE T'HM IOYHUTYBa OOBPCKHTE, CO IUTO ou
MpUIOHEId KOH CO3/1aBamkeTo Ha NpaBOTO Ha Jpyrara CTpaHa [a ro pPacKuHe
JOTOBOPOT TOPa/IH HEUCTIONHYBaHkE U Ja 0apa HaJOMeCT Ha LITeTa.

Criope/l aHr10CaKCOHCKMOT CHCTEM, MOHYIyBauoT CEKOraml MOXe ja ja
OTTIOBHKA TIOHYIaTa, MelyToa He U JIOTOBOPOT.

Cenak, BO aHrJoaMepHKAaHCKaTa NpaBHAa TeOpHja II0CTOjaT CIy4d KOH
yKaxyBaaT Ha (AKTOT JeKa ¥ IOKpaj BOCIIOCTaBeHAaTa JOKTPHHA consideration,
[IOCTOM MOYHOCT OTIpejie/ieH Cy6jeKT Ja He MOXe [ ja OTIIOBHKA CBOjaTa MOHY/A.
Bo oBaa cMucna e u cayuajot Northwestern Engineering Co. v Ellermann (1943 e
AMepHKaHCKaTa [paBHA TeOpHja M 3aKOHOIABCTBO € HA CTAHOBHINTE JEKa
moHyaata Moxe na Oujge oOBp3yBadka 3a MOHYIYBauOT BO ONPEACICHHOT, OX
gerosa cTpaHa, BpeMeHckd pok. OBa Bo cmucna Ha § 2-205 ox ExnoobGpasuuor
tproeecku 3akoHuk Ha CAJ] (UCC), kage mTo € MPEeIBUACHO JeKa HalpaBeHaTa
NOHYOa 3a Kynyéarse wiu npooaxcba Ha CMoKa HANUWAHA HA NUCMEeH OOKYMeHm,
Koja 2u codpocu 00pedbume Kou eemyeéaam O0exa noHyoama Ke 6ude omsopena, e
HEOMNOBUKIUEA 30 BpeMemo Koe HABe0eHO 60 NoHyoama uiu HeKoe pasyMHO
épeme, Mer'ymoa 6akéuom nepuoo He modvice oa bude nodonz 00 mpu meceyu.

U mokpaj NpHCYCTBOTO HAa eJHA BaKBa TEHJCHIIMja KOja € BO HAcoka Ha
naBame 00BpP3yBaYKH KapakTep Ha MOHyAaTa, BO OTCYCTBO Ha IIPaBHA peryJaTHBa,
OCTaHyBa BO [IPUMEHA OCHOBHHOT NPHHLMII J€Ka IOHyAaTa MOXE Jia C€ OTIOBHKA
BO OM/I0 KO] MOMEHT, C€ 10 MOMEHTOT Ha HEj3MHOTO mpHdakame 01 CTpaHa Ha
MOHYIEHHOT, OJJHOCHO BPEMETO Ha CKIydyBam€ Ha JOrOBOPOT.

2.1. OnpaBnanocra Ha mail box theory BO HACTaHYBambeTO Ha
AOTOBOPHTE

Bo npasnara KHWXKEBHOCT npudakameTo Ha ,mailboxTeopHjaTa ce mepie-
MUpa Kako KpajHo JubepaHuOT MPHUCTAIl Ha c(akameTo JeKa nonynata.”' TIpexy
enabopupameTo Ha OCHOBHUTE KOHIIENTH Ha OBa TEOpHja U HUBHO JIOBENYyBamkE BO
BPCKa CO KOHTHHEHTAIIHMOT KOHIIENIT Ha 0OBP3HOCTA HA IIOHY1aTa, K€ I'M arocTpo-
¢dupame TpeTHOCTHTE HAa OBa TEOpPHja U APryMEHTHTE BO INPHIIOI Ha HAIIETO
CTaHOBHMIIITE [IeKa cTaHyBa 300p 3a coceMa nMpUdaTiInBa TEOpPHja, CO PaBO HUMILIE-
MeHTHpaHa BO BHeHcka KOHBEHIHja 33 Mel'yHapoaHa mpopaax6a Ha croku (1980).
Criope1 aHTTOCAKCOHCKMOT KOHIIEINT, MOHYAATa MOKE [1a Ce OTIIOBHKA BO OHIIO KOj
MOMEHT, C€ 710 MOMEHTOT Ha HEj3HHOTO aKIeNTHpame, € o3HaTa ,,mailboxtheory,,
Koja € BO (hyHKIIMja HAa HAMAIyBame HAa BPEMEHCKHOT IEpPHOJ BO KOj 3a IOHY-

OpmuhM., 3axsbyueme yrosopa, Beorpan, 1993., crp. 173.

ZOZweigertK.,KétzH., op. cit.,p. 358.

*"Tamim I., Kamaldeen M., Acceptance by post and the mailbox rule: Putting an old wine in
a new bottle, Ilorin Bar Journal, Volume 2 No. I, 2006, p. 62.
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NEHUOT [OCTOW PHU3MK MOHYyAYyBadoT Ja ja oTnoeuka noHyznara. MIMeHO, Mouy-
NEHHOT pHU3HMKyBa Ja Ce H3JI0XKH Ha MaTtepHjaHi TPOIIOilH, KaKO M3IaTONIH 33
CKIydyBare Ha KOHKPETHOTO NPaBHO IEJO. JloTosKy ToBeke LITO BO TPETHOC-
TaBKa JeKa TOHYIyBadoT HeMa Ja IO OTIOBHKA IPEIOroT M Aeka JI0roBopoT ke
HacTaHe, MIOHY/IEHHOT ja MPOIYIITa MOXHOCTa BO HCT BH]L JI0rOBOP Ja BIIE3e CO
APYTO JIUle — IOHYyBay.

MefyToa, Kako IITO CIIOMHABME, CIMHCTBEHOTO CPEICTBO KOC TO ybna-
yBa CTPOTO YTBPEHOTO MPABUJIO 32 OTIIOBHKIMBOCTA Ha noHyaara e GakToT To
u3jaBaTa 3a OTMOBMKYBame Ha IOHyJaTa NPOM3BEIYBA [IPaBHO IEJCTBO CaMo
JIOKOJIKY MPUCTATHE 70 MOHYAEHHOT MpeA TOj Aa TO Npefaje akUEenToT BO TOIITa.
Bo BaKBMOT CIIy4aj, MOLITATA CE jaBYBa KaKO areHT Ha NOHYyHyBadoT KOj Tpeba na
ro mpeHece aKUENTOT HA IMOHYAEHHOT. U mokpaj roneMoTO 3HA4YeEkEe KOE OBaa
TeopHja ro uMa BO (GyHKIMja Ha 3aLITUTA HA MOHYJICHHOT, HU CE YHHHU JIeKa UcTaTa
¥Ma HEeKOM HeJOCTATOIM, MPEJ Ce OJ ACIEKT Ha MOXKHOCTa MCIPAaTCHUTE IPATKH
npeky momTa ¥ GHIO KOe APYro CPeACTBO 32 IPEHOC Ha NMCMEHATA, 1d ce OoTIo-
BHKaaT.

HezaBUCHO 0/1 TTOCIEAHOBO, CMeTaMe JI€Ka, CyIITHHATa Ha OBaa TeopHja Koja
ce OfHECYBa HA MUHHMH3HMpame HAa BPEMEHCKHOT NMEPHOI BO KO TIOHYIyBa4yoT
MOKE 14 ja OTIIOBHKA TOHYyJAAaTa € pealu3upaHa M npudoHecy6a 3a 3auimuma Ha
HOHYOEHUOM.

Bo morjen Ha MpamameTo 3a OOBp3HOCTAa HA TMOHY/AATa, (b paHIyCKOTO
3aKOHO/IABCTBO HE COJPKH OfpenOH, a BO IIpaBHATA TEOpHja U BO CyJICKaTa Mpak-
THKa € 3aCTANEeHO CTAHOBHINTETO NEKa NOHyOama HAYeiHo He 20 obep3yea
nonydenuom.”> Vimero, criopen (paHIlycKaTa npaBHa TEOPHja, JAOKOJIKY MOHYIy-
BAUOT Ce MpEeJOMHMCIM BO BPCKa CO HalpaBeHaTa MOHYZa, HMPEA MOMEHTOT Ha
npudakame Ha MOHyJaTa O CTPaHa Ha MOHYACHHOT, 3aKITyH0KOT KOj Tpeba na ce
[TOBJIEYE, BO COTJIACHOCT CO MPHHLMITATE Ha TOTOBOPHOTO IPABO, € J€Ka JOTOBO-
por He moctou.lIpaBria KOM CE OHECYBAaaT Ha MOXHOCTA 33 OTIOBHKYBAEC Ha
MOHyJaTa Ce MCTOBETHH CO CTAHOBMIUTATA HA AHIIMCKHOT MpPaBEeH CHCTEM M
commonlawencTeMoT BOOMmTO. MefyToa, pasiukara Koja Momery OBHE [Ba
CHCTEMH Ce [IOCTABYBA € MPAIakheTo Al MOHy/aTa CTaHyBa HEOTHOBHKIINBA KOTd
MOHYIEHHOT BO Hea ke ONpEIeTH POK 3a KOj CaMHOT Ce CMeTa 3a o6Bp3aH. 3a
pasvKa O] aHTJIOCAKCOHCKHOT MPaBEH CHCTEM (CHCTEM Ha uMnepamusHu o00opedu
3a OMNOBUKTUEOCMA HA NOHYOama), BHECYBAHETO Kilay3ysa BO COApXKHHATA Ha
MoHyJaTa cO Koja MOHYAYBadoT HMCTaKHyBa [eKa BO HAaBCICHHOT BPEMCHCKH
Iepuoj Ce CMeTa 3a Bp3aH 3a TOHyIara, BO (paHIyCKMOT NpPABEH CHCTEM, ja
MeHyBa [IpaBHaTa NPUPOJA Ha moHyznara. MMeHo, nowyoama npexy eoHa maxea
KAQY3YNA 20 MEHYEa C60jom KApakmep u 00 OMNOSUKNUEA Ce mpaHcgopmupa 60
Heomnosukuea (066p3y8ayKa).

Ha melyHapoqHO HHMBO, OBaa Ipallamke€ MPBEHCTBEHO ke ro aHaJIu3Hpame
npexy BueHnckarta KOHBEHIMja 3a Mel'yHapoJHa nponax6a Ha croka on 1980
rojWHa, YMja WieHKa € W HamaTa 3emja. BueHckara KOHBEHIMja I'm mpudaka

22Nicholas B.: The French Law of Contract, 2005, p. 73.
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[OHYJAaTa 1 aKLeNnToT Kako pamKa IpeKy KOja ce IeTepMHHMpPA MOCTOCHETO HA
orpeaeneH norosop”. Tokmy BO TOTNEA Ha OBaa Mpallamke, BO PaMKHMTE Ha
paboTHara rpyna Ha UNCITRAL ce BoOjele M HajroneMuTe (Hajmewxume)
JAHUCKYCHH, TMPEIU3BUKAHU OJ Pa3IUIHHUTe (na ¥ [MjaMeTpaJHO CHPOTHBHH)
[OTJIeIM BO BPCKA CO MPAILIAETO 33 He/OTIOBUKIMBOCTA Ha MOHYy/IATa. HmeHo, ce
paGoTH 3a MHOTY OWTHO Mpaliamke 33 KOe pasiiiHH HALHOHATHH 3aKOHO/1aBCTBA
{MaaT pas’THYHM M [BPCTO IOCTAaBEHH CTABOBH, 7a OTTyKa TCIIKOTHjaTa /@ €e
MOCTHIHE KOMIPOMHAC BO OJHOC Ha OBa mpaiwarme. OBa ¢ cocema pazOupIMBO aKo
ce 3eMe BO mpeaBu (hakTOT AeKa Ha Jies Of IPETCTaBHAUINUTE Ha 3eMjUTE YIECHHIH
Ha KoHdepeHnmjaTa, KoM OuiIe Ha CTAHOBHINTE JI€KA IIOHYJaTa BO TIPHHIMIL €
HEOTIOBHKIMBA, TEIKO MM OHIO Aa mpudartar Ieka MoHynara He oOBp3yBa JIO
MOMEHTOT HA CKJIVYyBamkeTO Ha JOroBOpoT M vice versa. IIpercraBHuuuTe Ha
ApXaBUTE KOM TO 3acTamyBaje CTAHOBHIUTETO [CKa MOHYy.IaTa 00Bp3yBa, BO
paGoTHaTa TIpyna TBpAENe JCKa 6UCMHUHCKU 6un Momenmom npeKy eoeH
MmelyHapooen dokymenm mpeba da ce 0be3bedu cuzypHocm 60 npagHuOmM npomen.
HacrnpoTy HMB, NPETCTABHUIMTE Ha common law cHCTEMHTE CMeTale JeKa
YTBPAyBameTo Ha OOBP3YBAaYKHOT KapaKTep Ha IMOHy/aTa NPHIOHECYBa 33 HECH-
HAKBO TPETHPamk-e HA CTPAHKUTE BO JOTOBOPHHOT OJHOC KOj Tpeba na nacrane.”’
[Ipeky aHanusa Ha WiEHOBHTE OJ BHeHCKaTa KOHBEHIMja KOH ja ypenysaat
marepHjata 3a 0OOBp3HOCTAa Ha TOHyjara, Joarame [0 KOHCTaTalyja IeKa BO
BepOATHOTO HEro[yBame MoMely MPETCTABHUIINTE HA OBHE JIBa CHCTEMA, noybeo-
queu Gune sacmanHuyume HA CMAHOBUWMEMO 3a OMNOBUKYEArbe HA NOHYoama.
MMeHO, 071 CAMHOT TEeKCT Ha 4IEHOBMTE IIPOM3JIETYBa JIEKa PENIeHHjaTa BO IOTIeN
Ha 0Baa I[pallamke ce vucmume common law pewenuja. '
WUmeno, Buenckama KoueeHyujama 2o npugamuna HA4eniomo Ha Omno-
gurnusocm Ha nowyoama. Criope Hea, TIOHy1aTa MOXKE /1a Ce OTIIOBHKA C€ J0/1eKa
JIOrOBOPOT HE HAcTaHe, MOJ YCIOB H3jaBaTa Ha BOJja MPEKy Koja MOHyIyBadoT To
OTIIOBUKYBA CBOJOT MPEUIOT 3a OTIOBHKYBAEE HA IOHY/JATa,]a NPUCTHIHE Kaj
MOHYIEHHOT MPE/ 0BOj /ia IO Mpefaje CBOETO MUCMO 3a NMpH(akame Ha MOHY/aTa.
Osa Bo cmmucia Ha wied 16/1 on KoHBeHIMjaTa BO KOj € MPEABHOCHO JAEKa ce
dodexa 002060pom He HACMaHe NOHYOAmMa MOdce 0d ce Omnosuka OOKONKY
omnosuxkom cmuzne 00 NOHYOEHUOm nped MOMEHMOm 60 KOj NOHyOeHuom 20
ucnpamun céojom axyenm. Ynutajku ro genot ox uinenor 16/1 na KonseHuwujara,
KOj Ce OJHECYBa MOMEHTOT [0 KOj € MOTPeOHO OTIIOBHUKYBAaKkETO Ha MOHy/JaTa 1a
CTHTHE /10 TOHY/IEHHOT, MOBEKe OJ1 jaCHO € JeKa I10jI0BHa OCHOBAa Ha OBaa peie-
HHE IPETCTaByBa aHIJIOCAKCOHCKUOT [IPaBEH CUCTEM M To3Hatara mailboxtheory.
Baksara KOHCTaTaldja ce TOKIOMyBa cO caMHMOT (GakT neka paboTHara
rpyna Ha UNCITRAL ,umja 3amava Onia Ja H3BPIIM PEBU3Hja HA €HOOOpAa3HHTE
3aKOHM 3a MefyHapojHa npojax6a Ha cToka ox 1964 roauna, o1 CaMHOT IOYETOK

3Carrl., Internarional trade law, 3-rd edition, USA, 2005, p.73.

*Vilus J.. Komentar Konvencije Ujedinetih nacija o medunarodnoj prodaji robe, Zagreb,
1981, str. 44.

5 Mullis H., The CISG, A new textbook, 2007, p. 149.
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ro HaMeTHyBajla CTAHOBHIUTETO 3a HEOOBP3HOCT Ha TMOHyaTa. "MeryToa, TakBoTo
CTAaHOBHUIIITE MOKEME Jia 0 3aKiIydynMme OOKOonkKy uieH 16/2 on Buenckara
KOHBEHIIM]a HE C€ TIPEBHACHH HCKIY4YOIlM BO NOTJEA Ha cTaB | O WIEHOT.
Mmeno, coriacHo npeaBHIEHUTE HCKIyYOLM KOHM CE€ OYMIJIC[EH IUIOA Ha BIlHja-
HUETO HAa KOHTUHEHTAJTHUOT CUCTEM, MOHYOama He MOXNce 0a ce OMNOSUKA KO 80
Hea e npedsuoeHo, OU10 Npeky moda wmo 60 pamkume Ha noHyoamd e copeden
pokom 3a npugararse wiu Ha OUI0 Koj Opye HauuH, 0eKd noHyoama e HeomnosuxK-
Ausa. BakBUTE MCKIY4YOLHM, BO NOIJIE] Ha YTBPAEHOTO CTAHOBHUIUTETO 3a HEOOBp3-
HOCTa Ha IOHY/aTa, MPEeTCTaByBaaT KOMHPOMUCHO peuieHue KOe TPUIOHECYBaA 3a
HUBE/IMPAKE HA ja30T MOMel'y KOHTHHEHTAIIHHOT U aHITTOCAKCOHCKHOT CHCTEM.

Orryka, pesuMUpaMe JieKa pelleHdjaTa Ha Buenckara KOHBeHIH)a 3a Mery-
Hapo/JHa TpoAaxkda Ha CTOKa Ce wucmu common law pewenuja, oonoavemu u
HaozpadeHu co npasuia Ha KoHmuxeHmannuom cucmem. CMeramMe aeKa BaKBOTO
pellieHue, 3emMajku ro BO mpeaBua (akToT Jeka ce paboTH 3a €JHO HAjTEIUKHTE
npamama 3a IOCTUIHYBaWke KOMIIPOMUC BO IPOLECOT Ha YHH(HUKauuja Ha
NOTrOBOPHOTO MPABO, Cenak npemcmasyéa eoeH 3peno KOMIPOMUC PeuieHue nomery
pasiuyHume noz2neou NPUCYmHU 680 paziuyHume HAYUOHATHU 3AKOHOOA8Cmeéa.
TpruyBajku o/ CTAaBOBHUTE BO IIOIJIE]l HAa OBaa Mpalllakbe€ CO KOHM pacliojiaraar
OJIJICJTHUTE NPAaBHU CHCTEMH, 2 HCTOBPEMEHO HMajKU IO NpEeABHI 3HAYEHETO Ha
OBaa Ipaiiame, MpeKy BHeHckaTa KOHBEHIH]a, MPETCTAaBHHUIIMTE Ha PAa3IHYHH
HALlMOHATTHH CHCTEMH, CBECHH 3a MmoTpedara Ha MpaBHUOT MPOMET, ce OOHIyBaaT
Ja Ja Hueeaupaam paziukama BO MOTJEeIUTEe KOU TH MMaaT BOCIIOCTABEHO HUBHHUTE
HAllMOHAJIHHU [PAaBHHU CHCTEMH.

Bp3 ocHOBa Ha ropeHaBeIEHOTO, pE3UMHUpAME J€Ka Heob8pP3HOCMA,AIH CO
Ipyryd 300pOBH MOXHOCTA 33 OMHNOBUKYS8Arbe HA IOHyHAaTa, € YTBPIEH Kako
renepasied npuHiuun Bo KonBennujata Ha OOH 3a MeryHaponHa npopaxba Ha
croka o 1980 roa. OHa mTO Kako IMpamiamke e peryaupaHo Bo paMkute Ha Kon-
BEHIIMjaTa, W IITO HA TMPB TOTJe H3IJeda €IHOCTABHO, BO IPAaKTHKaTa IIpeau3-
BHKYBa MHOI'Y criopHu cutyaruu. IMeHo, yecTonaTu BO IIpakTHKaTa ce€ CIIydyBa
OTNOBUKYBAEKETO HAa MOHYJATa Ja Ce HW3BPIIM MPeKy Teiaerpama, TeiaedoH HIIH
IPYTo CPeACTBO KO€ BO KOHKPETHHOT ClIy4aj Ke MOCIIY KU 3a IPEHOC Ha HU3jaBaTa 3a
[IOBUKYBamk€ Ha NTOHY/ATa.

[TpamameTo 10 KOj MOMEHT H3jaBaTa 3a OTHNOBHMKYBam€ MOXe Aa Oune
[IpAaBHO peleBaHTHA, KOMHUCHjaTa 0 pelliia NpeKy IpUMeHa Ha meopujama 3d
ucnpararse ¥ OTTyKa, BO IEJOCT, CMe COIJIACHHU JIeKa PEIIeHHETO BO KOHBEHIIH]aTa
e sornuHo. Muaky, ucroro 61 OHWIO MPEMHOry HEMOBOJIHO BO Cly4aj Ja IOCTOH
MOHOCT H3jaBaTa 3a OTHOBHKYBAH€ [1a IO CIPEYH CKIYyYyBamEeTO Ha JOrOBOPOT
0 MOMEHTOT Ha MPUCTHTHYBaKk€ Ha aKLUEeNTOT N0 IIOHYAyBadoT, OZHOCHO IO
MOMEHTOT Ha CKJIy4YyBameTO Ha IOrOBOPOT CIOpEd TeopHjaTra Ha mnpuem. Brecy-
BamETO HA PelieHre BO BPCKa CO OBa Ipalliake, CIIPOTHBHO Ha IIOCTOEYKOTO, O IO
CTaBUJIA TIOHYAEHHOT BO MHOT'Y HEMOBOJIHA CUTYallHja MMPEKY HErOBO U3JI0XKYBambe

*®Vilus J., Obvezno pravo, druga knjiga — Komentar Konvencije UN o medunarodnoj prodaji
robe, Zagreb, 1981, str. 73.
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Ha PM3MK Jla Ce [I0JIOTBH 3a CKIy4yBatbe Ha 10r0BOPOT U /12 HANPABH ONPE/C/ICHH
TPOLIOIHM, HE MOXEjKU [PHTOA Jia MPETIOCTaBH NalH BO Mel'yBpeMe BojjaTa Ha
[NOHYIyBadoOT ce IIPOMEHMIIA.

Cenak, cTtou (GakToT Jieka, BO MOMEHTOT Ha CKIy4yBam€TO Ha AOrOBOPOT,
cOMJIACHOCTA BO [MOTJie/l Ha TaJCHUTE W3jaBU KOM CE YCIOB 33 HACTaHyBame Ha
[0roBOpOT He noctou. ViMeHo, mpBUYHATA BOJIja Ha MOHY/JIYBAa4yoT IIOBEKE HeE
[IOCTOH, 3aTOa INTO MCTHOT, NPEKy HCIpaTeHaTa Telerpama, ro M3pasuil CBOETO
NpPE/IMICITyBaEsE BO MOTTIE]l Ha HACTAHYBAKETO Ha JIOTOBOPOT. 3HA4H, COIJIACHOCTA
Ha BOJIja HE MOCTOM BO HHUTY €I€H MOMEHT OJf LIEIOKYITHHOT MPOLIEC HA KOHTpa-
xupame. Bo MOMEHTOT KOra IIOHY/[aTa CTHTHYBA Kaj MOHY/JICHUOT, HeroBaTa BOJTja
e jacHa (Hamepa /ia HacTaHe J0roBOpOT), MefyToa BO TOj MOMEHT MOHYACHHOT €€
yIITE ja HeMa M3jaBEeHO CBOjaTa BOJja 3a BIETYBAEE BO JOIOBOPHATA o0nuranuja.
Bo MelyBpeMme, MOHYIyBadoT ja KOPHCTH CBOjaTa MOXHOCT Ja ja OTIOBHKA
[OHY[AaTa W WCrpaka [0 TMOHYJEHHOT Tellerpama 3a OTIIOBHKYBAHE. MeryTtoa,
MOHYIEHHOT Beke ro ucnpatui (has dispatched) cBOjOT akUeNT, Ma C/IECTBEHO HE
[OCTOH cpeada rmomMery MOHyJAaTa v aKIenToT.

AKO Tpraeme o7 (hakTOT JeKa JAOrOBOPOT € CKIyYeH BO OHO] MOMEHT Kora
JIOrOBOPEHHTE CTPaHH Ce CHOTOAMWIE 33 CYIITECTBEHMTE COCTOJKH Ha JOrOBOPOT,
BO KOHKDETHHOT IPUMEpP HEMa [JOroBOp, KAaKO IIOCTOM OYHITIEHA HECOIIaCHOCT
nomery BOJIJUTE Ha TIOHY/IyBa4oT U IIOHYI€HHOT.

W nokpaj HW3HECYBAmETO Ha OBAa 7MeopemcKo TIENHUIITEe, BO LENOCT Io
MoApXKyBaMe penieHneTo Ha BueHckaTa KOHBEHIHja 3a MefyHapoaHaTa npojaxkoa
Ha cToka o1 1980 roauHa.

CmeTame Jieka, ¥ MOKPaj HE3aJ0BOJICTBOTO HA IOBEKE MPUCYTHH Je/eraluu
BO BPCKa CO JMCKYCHMTE BO MOIJIE] Ha NMpallamkeTo 33 00BP3HOCTAa Ha MOHYJATa
(ABcTpanuja, Benuka Bpuranwja u Mpcka), KOM HHCHCTHpale Ha I[EJIOCHA
HEOOBP3HOCT Ha MOHY/ATa, HACIPOTH KOH, IIOMely IpYTuTe, OWia u jyrocaoBeH-
ckara jeneranuja Ha deso co npodecopor Goldstajn, koja 3a3ena UBPCTH MO3UITHA
H @HepPriYHO HACTAIH/IA  BO KOPHCT Ha CTABOT 33 HEOTIOBHKIMBOCT Ha MOHY/ATa,
pewenujama Ha Konsenyujama ce 3penu u ce 60 @yHKyuja Ha mMacosnuom u op3
MeryHapooeH npomem.

IMpunnunure va UNIDROIT 3a MelyHapOIHHTE TPrOBCKH JIOrOBOPH”®
Hayenara Ha eBpOICKO JOrOBOPHOTO MPaBO, 'O YCBOJyBaaT IPUHIUIIOT HA HEOTIO-
BUKJIMBA ITOHY/A, [PEIBHIYBAjKHM MM MCKIyIOLHTe HACHTHYHH CO PElICHHjaTa Ha
Buenckarta xousenumja. Mmeno, cornacHo wieH 2.4 on UNIDROITTIpunuumnure,
ce 07eKa OTOBOPOT HE € CKIy4YeH, nowydama modce 0a bude Omnosukawa,
QOKOIKY OMNOGUKOM NpUCMUZHE KAj NOHYOeHUOm nped MOMenmom Ha npeoasa-
wemo na nezosuom axyenm. Bo wieH 2.4/1/2 op IlpuHnmnure, npeaBUIeHH ce
HCKJIYYOILIMTE BO OJIHOC Ha MPABUJIOTO 32 HEOTIIOBHKIMBOCT Ha MOHYZAATa, Corjiac-
HO KOM HOHYOama e Modce 0d ce OmnoeuKa ako 00 Hea npousnezyed, buno npexy
onpedenyearbemo Ha poKom Ul HA HEKOj Opye HaYUuH, OeKa nOHyO0ama He Modxce 0a

VllusJ op. cit., str. 57.
®Unidroit Prmcnpies of International Commercial Contracts, Purpose of the Principles, Rome,
1994, p. 6..
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ce OMmMNOBUKA KAKo U Ko2d NOHYOEHUOm pa3yMHO 6epysan 0eKka NoHydama e
HEeOMNOBUKIUBA U C€ OOHECY8Al 80 CO2NACHOCM CO Mod.

Bo pamkuTe Ha Jlanmoo HayenaTa,” IpaliameTo 3a 0OBP3HOCTA Ha MOHyIaTa
e nokpueHo npeky wieH 2:202, BO paMKHTE Ha KO] € YTBPAEHO deka nonydama
MOJCE 0a ce omnoeuKka OOKONKY usjasama 3a omnosukyearee buoe 00cmasena ng
adpecama Ha NOHVOEHUOm, Nped moj oa 20 ucnpamu axkyenmom, OOHOCHO go
cnyuaj Koea npugararemo ce cocmou 80 U3BpULY8arbe HA onpeodeneHa paboma,
npeo oa nacmawne 0o2060pom 60 cmucia Ha ynen 2:205/2/3. Bo paMKHTE Ha 4jieH
2:202//3, mpenBHUAEHH C€ MCKIYYOLMTE BO IIOIJIE] Ha OMIUTO YTBPAEHOTO IIPABHIIO
3a HEOTIOBUKIMBOCTA HA TOHyHaTa. MiMeHo, nonyoama ne modice 0a e omnosuxa
OOKONKY 60 Hea € HABeOeHO 0eKa e HeoOMmNOBUKIUEA, OOKONKY 60 Hea e Hasedew
POKOM 30 Hej3uHo npugarkarse u OOKOAKY OUI0 pasyMHO NOHyOeHuom 0a oyexysa
Oeka noHyoama e HeomnosuUKIUEa U maxka ce OOHecy8an.

On ropeHaBeIeHOBO, 3aKIydyBaMe [€Ka IIPEIBHIYBAmETO Ha BaKBUTE
HCKJIYYOIlM BO TrojieMa Mepa NpHAOHECYyBaaT 3a ybaadxcyearbe Ha pu2opo3HUOm
npuryun npugamen 60 commonlawcucmemom oeka nowyoama € OmnosUKIUeaq.
Jlexka oapendure coApKaHM BO paMKHUTE Ha HaBelIeHHMBE YHHGOPMHH H3BOPH Ha
paBoO Ce WIAEHTHYHHM CO pelIcHWjaTa Ha BHeHCKaTa KOHBEHIIHMja, IOKaXyBa H
peIeHUeTO BO TTOTJIe]l HA BPEMEHCKOTO OrpaHHYyBamke Ha MOYKHOCTa IMOHYJaTa Ja
ce OTIOBHKA.

Ona wro nomajiky He 30yHyBa, € (akTOT IITO CIOpEJ HallaTa IIpaBHaTa
TEeOopHja MOoHy/JaTa uMa 00Bp3yBadyKH KapaKTep H HE MOXE Jla C€ OTIIOBHKA 3aKIIy4-
HO CO HMCTEKOT Ha POKOT YTBPAEH BO PaMKHUTE Ha I[OHYJaTa WM POKOT KOj
MPOU3JIETYBA O] 3aKOH.

Meryroa, ako TeMenHO ja mpoudtaMme oxpenbara ox uieH 28/1 ox 300,
NOHYOYEA4om € 8p3aH CO ROHYOama 0C8eH aKo ja UCKIy4un ceojama obspcka oa ja
00paHCU NOHYOama Ul ako moa UCKTYYyearee npousnezyeéa 00 OKOIHOCMuUme Ha
pabomama, ke 3aKIyduMe AeKa IOHYAyBa4oT MOXeE J1a ja UCKIy4YHd OOBp3HOCTa Ha
MOHYIaTa, WIH CO ApYTH 300pOBH MOXE [1a ja OTIOBHKA BO OMJIO KOj MOMEHT 10
MOMEHTOT Ha CKJIYYYBAaHmETO Ha JOrOoBOpoT. Bo TakBO ciry4aj, MOHYIyBadyOT MOXeE
Jla ja OTNOBMKAa TOHyaata, u cnopex oapexnbure Ha 300, OTHOBHKOT K€ HMMa
[paBHA CHJIa C€ 1O MOMEHTOT Ha IIPUCTHTHYBAaHkETO HAa AKLENTOT OJf CTpaHa Ha
IOHYIYBa40T A0 MOHYACHHOT (TeopHja Ha npueM). MIMeHo, TprayBajku ox ¢pakToT
nexka 300 He coapxu ompenba Koja ro OrpaHMYyBa pPOKOT BO KOj H3jaBaTa 3a
OTHOBHKYBame Ke MMa MpaBHA CHJIa, OCTaHyBa ()aKTOT J€Ka U Ha OBa Ipallame Ke
ce MIpUMEHYBa TeopHjaTa Ha MPHEM.

BakBHOT BpeMEHCKH pOK, BO pPaMKHTE Ha KO] € YTBpJAE€Ha MOXXHOCTa 3a
OTNOBHKYBamke Ha MOHYAAaTa, € 3HAYUTEIHO MOJOJII O POKOT KO] BO aHIJIOCAKCOH-

®Stanivukovié¢ M., Instrumenti unifikacije i harmonizacije prava i njihov odnos prema
kolizionim normama, s posebnim osvrtom na Nacela Uvropskog ugovornog prava, Nacela
Evropskog Ugovornog prava i Jugoslovensko pravo, Kragujevac, 2001, str. 45.

30 Jansen N., Zimmermann R., Contract formation and Mistake in Europe Contract Law: A
Genetic Comparison of Transnational Model Rules, Oxford Journal of Legal Studies, (2011),

pp. 1-38.
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CKMOT CHCTEM Ha IPaBO My Ce€ OCTaBa Ha MOHY/yBadoT KaKO POK BO KOJ MOXE /a ja
OTIOBHKA TMOHYAaTa. AKO TPrHEME OJ I10jJ0BHATa OCHOBA Ha OBaa pellieHue, a Toa
e ynen 11 ox Cxunara na npod. KoncrantuHosnd on 1969 ronuna, ke Buaume
JeKa Tamy BO CTaB 3 e MpeJBHIEHO JIeKa POKOT BO KO] OTHOBUKYBAMBETO Ha IOHY-
faTa ke uMa MPaBHO JI€jCTBO Ce TPAHWYH CO MOMEHTOT Ha HCIPAaKamkeTo, mpeaaBa-
meTo Ha akuentor. Bo oBaa cmucna, Bo uieH 11/3 Ckuuara e yTBpACHO A€Ka ako
nOHYOYEAHOM 20 pe3epsupai npagomo 0a ja omnosuKa noHyoama, omnosukom Ke
gadicli camo 0OKOIKY Gude 00CMaseHo Ha adpecama Ha NoHyoeHuom nped moj oa
20 ucnpamu ceoemo npugakaree unu 0a ja usepuwiu buio Koja paboma Koja 3Haqu
npughararee.

Bp3 OCHOBa Ha OBa, 3aKJIydyBaMe JeKa, peleHneTo Bo wieH 28/1 ox 3ako-
HOT, Kako 1ITO cera e (hopMyTHPaHO, AaBa MorojieMa MOXHOCT 32 OTIIOBHKYBaH€
Ha TIOHY/1aTa BO OJHOC Ha MOKHOCTa KOja BO PAMKHTE Ha aHIJIOCAKCOHCKHOT CHC-
TeM € TpeaBuaeHa. AKO BO commonlawCuCTeMOT, KajJie IITO MOHY/1aTa € OTIIOBHK-
JIMBa, TOHYEHUOT € 3AIITHTEH MPEeKy OrpPaHHYyBamkETO Ha BPEMETO BO KOE HCIIpa-
; TEHHOT OTIIOBMK K€ MMa MpaBHA CHJIA, CH IO IOCTaByBame NpPAIIAmkEeTO — Wmo e
moa wimo 20 wWmumu NOHYOEHUOm 60 CIy4aj Koz2a NOHyO0yeayom ja UCKIy4un
£ ceojama obspcka da ja 00pacu hoHyoama.

Nwmeno, dakt e nexa Bo wied 28 ox 300, e usocraseH cras 3 o wieH 11 o
e CkHI1aTa ¥ JeKa TOKMY TOa IIPUIOHECYBa U BO IIOIJIE] Ha NPAIIamkeTo 32 IPAaBHOTO
[€jCTBO Ha OTIIOBHKOT [1a Ce NIPHMEHYBa TEOPH]aTa Ha IPHEM.

Bp3 ocHOBa Ha ropeHaBeeHOBO, KOHCTaTHpaMme [€Ka, PEIICHHETO Ha Ha-
MUOT 3aK0H 34 00NUraloHyd OJHOCH BO IOIVIE] Ha IIPAIIamkeTo 38 OTIIOBHKINBOC-
Ta Ha NoHyaTa e nonubepanno ox peurenuero Ha CommonlawcucreMot. BakBuoT
3aKJIY4OK C€ YMHH HepealeH, Mel'yToa HHE€ HE M3HECOBME HHUIITO IITO CMETaMe
JeKa He € Taka W IITO He € HalpaBeHo Bp3 6a3a Ha TOJIKYBameTO Ha wieH 28/1//3.
Bo norsies Ha pemeHyHeTo 3a OTIOBHIJIMBOCTA Ha MOHY1aTa, CTOMME Ha CTAHOBHII-
TETO /IeKa ce paboTH 3a 3pesio pemeHue, 3a UITO KaKo MOTBPAA HH CIy4YH H GaKkToT
JeKa BO PaMKHTE HA Haj3peIHOT Mel'YHApOIHH JOKYMEHT 3a Ipojaxba Ha cToka
~ (Buenckara Konsenuuja 3a Mef'yHapoaHa npoaax0a Ha CTOKa), Ia ¥ BO paMKHTE
' Ha Hajuosute yaudopmuu usopu (PECL, Jlanmo Havena) reHepaieH CTaB € JeKa
§  TOHYJATa e OTIIOBHKIIMBA.”

3AKJIYYOK:

Tpruysajku ox morpebure Ha MpaKTUKaTa U ApryMEHTHTE KOH IITO TH
enabopupasme Bo mpuior Ha mail box theory, Ha CTAaHOBHIITE CM€ IE€Ka BO HHUTY
€IeH CErMeHT aHIJIOCAKCOHCKAaTa KOHIEILHja HE ja JOBEIyBa BO Mpalllakhe CUTyp-
HOCTa Ha IPaBHUOT npomeT. MMIuieMeHTalja Ha OBa KOHUENIHja 10 HUTY eIeH
OCHOB HE OCTaBa MpOCTOp 3a 370ynoTpeda Ha MO3UIIMajTa Ha Koja OMII0 O/ MOTEH-
UMjaJIHUTE JOTOBOPHH CTPAHH.

*WilusJ ., Arandelovi¢ S. (redaktori), NaCelaevropskogugovornogprava, Beograd, 2003, str. 2.
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TpruyBajku ol JOMAIHATE U PEIIeHHjaTa Ha 3eMJUTE O KOHTHHEHTATHHOT
cucTeM, BO criopeiba co peleHnjaTa COApKaHH BO aHIJIOCAKCOHCKHOT CHCTEM, Ha
CTAHOBHUILITE CMe JIEKa pellieHHjaTa Ha CommonlawcucTeMOT, BO TIIOTJIE]l Ha
MOYHOCTA 32 OTTIOBHKYBAH-ETO HA MOHYAA BO OMJIO KOj MOMEHT 0 MOMEHTOT Ha
HACTAHYBAKETO HA JOTOBOPOT, Ce MpABUTE PElIeHHja KOU ce BO (YHKIMja Ha
e/IHAKBOCTA Ha CTPAHHUTE BO IOTOBOPHHOT OJIHOC.

JMeHO, OHA IUTO BO TEOpHjaTa, OJ CTpaHa Ha MPHBP3aHUIMTE Ha pelle-
HHjaTa HA KOHTHHEHTATHHOT CHCTEM, @ BO MOIJIE]] HA PEICHH]aTa Ha aHITI0CAKCOH-
CKHOT CHCTEM 3a OTIIOBHKYBAHETO HA TOHYyJara BO OMIIO KOj MOMEHTOT [0
MOMEHTOT Ha CKJIYIyBaHeTO Ha JOIOBOPOT, MPETCTABYBA MOXKHOCT 33 OLITCTYBambe
HA TOHYIEHHOT, OJHOCHO HETOBO HENMOTPEOHO H3NOXKYBame HAa MaTepUjalHHu
TPOLIOLK ¥ JIOBETyBAE-€ HA TOHYAYBa4OT BO NPHMBUIMIHpAHA TO3HLHMja 33 Hac
IPETCTABYBa MOJKHOCT 3a TIOJISJHAKOB TPETMAaH Ha JOTOBOPHUTE CTPAHH.

3emajky ro Bo npeaBu (GaKTOT AeKa H3jaBaTa 3a OTIIOBHKYBAar-€ Ha IOHY-
jaTa, NPOW3BEIyBa MPABHO JIEJCTBO CaMO JOKOJIKY HMCTaTa IPHCTHTHE O IOHY-
JIEHUOT IIPeJl MOMEHTOT Ha MCIPakameTo (IPENaBameTO) Ha aKIENTOT OJ CTPaHa
Ha nonyaeHuot, (mailboxtheory) Ha MOHYAyBa40T HE My OCTaHyBa MHOTY Bpeme
1a ce MpeoMKCITyBa BO IOIVIe]] Ha MOXHOCTA Ja ja OTIIOBHKA MOHYIaTa HIH He.
JloTonky moBeke mTo, KOTa MOHYIEHHOT € CUTYPEH JIEKa YCIIOBUTE BO PAMKHUTE Ha
NpeUIoroT 3a CKIydyBamke Ha JOrOBOPOT, My OJrOBapaaT M MMa jKenba 1a HacTaHe
JOrOBOPOT, CO CaMOTO TpenaBamke Ha aKUENTOT BO IOMITA 32 HEr0 PHU3HKOT Off
OTTIIOBHMKYBamE Ha TOHyAaTa ucde3HyBa. OTTyKa, JOKOJIKY BOJIjaTa 3a CKIyYyBame
Ha JIOrOBOPOT Ha CTPAHATA HA MOHYAEHHOT € jaCHa, HeMa IIPUYHHA UCTHOT BEIHALI
la He ro mpenane akuenTtor 3a npudakame. Hamepara Ha commonlawcucTeMor e
TOKMY TO4, J1a TO MUHHMM3HPA BPEMEHCKHOT IEPHOJI BO KOj IOHYTyBa40T MOXeE 1a
ja OTITOBHKA TTOHYHATa.

Baka nocraBeHaTta TeopHja, ja CrpeuyBa MOXKHOCTA KOja 3a MOHYACHHOT MaK
MPOU3JIETYBa OJ pelieHHjaTa COAP)KaHW BO KOHTHMHEHTATHHOT CHCTEM Ha IIpaBo.
Bo pamkute Ha OBHME IMPaBHH CHCTEMHM, TIOHYAYBAauOT € Bp3aH CO MOHYyAaTa BO POK
oTipesiesieH O/ CTpaHa Ha MOHYACHHOT HIIK O] CTpaHa Ha OKOJIHOCTHUTE Ha CIIy4ajoT.
Bo pamxute Ha TO] poK, Ha MOHYAEHHOT MY CE€ OCTaBa MPOCTOp JAa I'M pasriena
MPe/UIO3UTe O/l CTPaHa Ha OPYTH MOHYAYBAadH, OJHOCHO MOXHOCT C€ 10 HCTEKOT Ha
OTIpeIeNIeHHOT POK Ja MaHWIyJIupa Of acleKT Ha Toa Koja MOHyZa 3a HEero e
HajTIOBOJIHA.

OTTyka, cMeTaMme JeKa, pelieHHjaTa Ha aHTJIOCAKCOHCKHUOT CHUCTEM IIOBeke
o/rosapaart Ha 1oTpebure Ha MaCOBHHOT M Op3 mpomer. OOBp3HOCTA Ha MTOHYAaTa
BO paMKHTe Ha MelyHapomHaTta mpojaak0a Ha CTOKHM Kaje IITO CEKOjIHEBHO CE
CKJIydyBaaT orpoMeH Opoj JOroBopu camMo OHM mpeTcTaByBaia MpedKa 3a Helpe-
YeHOTO OJBHBam-e Ha MefyHaponHata mpoaax6a.CrencTBHO W JOMHHAIHjaTa Ha
aHITIOCAaKCOHCKHOT KOHIIENT BO MelyHapogHAaTa peryjiaTHBa 3a Ipogaxba Ha
CTOKa.
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