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Pazoen 1. Uenoesex, ezo npasa u c60600vl —
8bICULAA WCHHOCMb 8 COBPEMEHHOM mupe?

Eneprercka 6e30e1HOCT — NPHYHHA 32 HEKOXEPEeHTHATA
NMOJIMTHKA HA eBPOIICKATA YHHja KOH YKpPanHa U
YKPaHHCKAaTa KpU3a

Joxrtop Ha Hayku, AHa Hukogunoscka KpcreBcka
e-mail: ana.nikodinovska@ugd.edu.mk

Yuusepaurer ,,l'one Jemues — lltum, P. Makenonuja

Abstract

The omission of EU’s invitation for Ukraine to join the Union as
well as the late signing and subsequent delay of the entry into force of the
Association agreement between EU and Ukraine, accented the EU’s
incoherent foreign policy towards Ukraine and the Ukraine crisis. One of
the reason for that is the need for energy security of the European Union.

Key words: Foreign Policy of the European Union, Ukraine, energy
security, Russian-Ukraine crisis.

Kpuzara mrTo ce reHepupame BO YKpaumHa, Koja ja moTpece
MelyHapoJHaTa jaBHOCT CO HAacWJICTBaTa IUTO ce ciayuyuja Ha KueBckuot
IUIOINTaM, IUPEKTHO ja 3acerHa EBpomckara yruja. Op enHa cTpaHa,
EBpomnckara yHuja Oelle TTaBHUOT IOBOJ 3a CIydyBambe Ha Kpu3aTa, Koja
BCYIITHOCT HACTaHa Kako IOCIeauIla Off HEMOTIHUIIyBambeTo Ha J[oroBopoT
3a acoIgjanuja, HO OJ JApyra cTpaHa, EBpolickaTa yHMja TpHAOHECE 3a
pasropyBame Ha Kpu3aTa U 3a BJIOIIyBamke Ha HACTaHUTE [TOBP3aHU CO Hea.

Taxa, damosHuotr JloroBop 3a aconujamnuja, koj EBpornckarta yHuja
ro MOTHHINIA cO YKpauHa Ha 27 jyHH OBaa roJuHa, BCYUTHOCT Tpebame aa
OTBOPU €JJHa HOBAa BpaTa 3a YKPAMHCKUTE MEPCIEKTUBU 3a UIEHCTBO BO
YHujarta, kou Oea oBeke 0/l OUEKyBaHU OJ CTpaHA Ha YKPAHHCKHUOT HAPOJ,.
Ho, u o0BOj mar kako M BO HPETXOJHHUTE CIydyBama IOBpP3aHU CO
IToproxanoBara pesomymnuja on 2004 r., EBpornckata yHHja He NpHIajAe
TakBa IMMEH3Mja, CO IITO, Ha HEKOj HAa4YMH MpPUJOHECE Jace ClIydd
yKpanHCKaTa KpH3a.

OcBeH Toa, eKCIIy3UBHHOT KapaKkTep Ha OBOj AOTOBOP, BP3 OCHOBA Ha
KO0j YHHjaTa Ha IOYETOKOT IO YCJIOBYBAIlle HE TOBOTO MOTHHUIIYBAaHkE 32
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CMeTKa Ha CJIOOOJHUTE TProBCKH OJHOCH Mery VYkpawmHa u Pycuja, mo
HAaCTaHYBamETO Ha KpH3aTa M HAacTaHUTE KOM cliefea I0Toa, Kako Ha
npuMep, npunojyBamero Ha Kpum koH Pycuja, Taa ro moBiede CTaBOT
OKOJIy HEroBaTa eKCKIY3MBHOCT, U ro paTH(uKyBa 0e3 mocraByBame Ha
HUKaKBHU TIPENyCIOBU, U JOTOJKY IIOBeke, Taa IypH ja HpPOJIOHTHpAIle
HeroBaTa npumena a0 1 janyapu 2016 r., co Ien Aa He TH HapyUIH PyCKO-
YKpauHCKUTe MelyceOHH TProBCKM OJHOCH. BaxBara HekoXepeHTHa
HAJBOpPEILIHA IIOJMTUKA, IOMOJIHUTENHO MpPUIOHECEe 3a BIOLIYBAakE HA
HAaCTaHUTE IIOBp3aHM CO Hea, O0COOEHO OHME KOM Ce OJHecyBaa Ha
MHOTYOpPOjHUTE XKPTBU OJ KpH3aTa U Ha BHUCOKHOT OpOj Ha BHATPEIIHO-
pacenenu iuna Bo Mcrouna Ykpauna, Kou MoXKea JIECHO Jia ce H30erHar.
Exnna on mnpuyMHUTE KOM CTOjaT 3a] BakBaTa HEKOXEPEHTHA
HaJBOpEIIHAa IONMWTHKAa Ha EBpomckara yHHja KOH YKpaHHa U  KOH

YKpauHCKaTa Kpmal, e Tpwkara 3a o0e30eayBame Ha eHeprercka
6e30eqHOCT.

OBaa mpuyMHa OJ e€IHAa CTpaHa, I'M TIJIea HCIPEIUIeTeHH,
KOJISKTUBHUTE WHTEpecH Ha YHHjaTa CO OHHE Ha IOCAMHEYHHTE 3EeMjU
wIeHKU kako I'epmanuja, Urtanuja, byrapuja, llIBeacka, bantuukure 3emju
U JpyrH, KOU Ce 3aBUCHU OJf cHaOayBameTo co pycku rac (40% ox

BKYITHHTE NOTpeOH 3a rac Ha YHHUjaTa) , [oJeKa OJ Apyra CTpaHa Iak, Taa €
TECHO IMOBp3aHa CO PYCKO-YKpPaWHCKUTE MeryceOHM OJHOCH 3apajau
MOCIeNUINTe IITO OBHE I'M MMaaT Bp3 0Oe30enHOCTA HAa EHEPIeTCKUOT

CEKTOp Ha YHHjaTa3.

HNmMeHo, mpeokymamujaTa 3a eHepreTckata 0e30eIHOCT Ha
EBponckarta yHHja, cTaHa NPUOPUTET Ha YHMjaTa KaKO IOCIEAUIA OJ
BOBEyBamETO Ha HHTEIPUPAHUOT IPHUCTAI 3a mopacT Ha EBpornckara yHuja
(JIucaboncka crpareruja ox 2000 rox. — neHemHa crpareruja EBpoma

2020) , co koj ce HpeABHIyBa HAIyIITake HAa EHEPreHCUTE CO BHCOKa

' OcBen oBaa, Kako TPUYMHWTENTH 32 HEKOXEPEHTHATA HAJBOPENTHA TOJNHTHKA Ha
VYHujata koH YKpauHa ce BOpojyBaaT aMOMBAaJIGHTHHOT KapaKTep Ha IOJIHTHKA 33 COCEICTBO
Ha EBporickara yHHja, Kako MHCTPYMEHT 3a 00e30e1yBame Ha CBoOjaTa omuTa 0e30eqHOCT,
Kako u mnojenbara Ha cepara Ha BaujaHuja Mely EBporickata yuuja u Pyckara deneparmja.
(Huxogunoscka KpcereBcka, A. OnHOCOT Mefy BpeIHOCTUTE M HONUTHKUTE Ha EBporckaTta
YHHja HH3 IIpu3MaTa Ha HEj3MHATa HAJBOpENIHA IIONHMTHKA. J[OKTOpCKa Iuceparanuja. -
@unozodpceku daxynrer — Cromje : Cromje, 2015. - 153-158c).

? Ratner M., Belkin P., Nichol J. & Woehrl S. Europe’s Energy Security: Options and
Challenges to Natural Gas Supply Diversification, CRS Report for Congress. - Congressional
Research Service, 2013. - 1 — 29pp. http:/fas.org/sgp/crs/row/R42405.pdf (visited on
10.10.2014)

’ Bahgat G. Europe’s energy security: challenges and opportunities, International
affairs 82:5. - 2006, 961 — 975pp.

*Cf.<http://ec.europa.cu/eu2020/pdf/lCOMPLET%20EN%20BARROS0%20%20%20
007%20-%20Europe%202020%20-%20EN%20version.pdf>
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CTallka Ha 3arajlyBame Kako jarJieHoT W HadTata M HpedpiyBame KOH
MOYNCTU U3BOPU Ha E€HEpPruja Kako COJIapHa, XUIPOCHEpruja, eHepruja ox
BETEpHHUIM U CIMYHO; U KaKO IOCIEAUIa Of OAIyKaTa Ha repMaHcKara
BIajga JAa TU 3aT1530p1/1, o1 ©0e30eAHOCHM NPUYMHU, CBOMTE IIEHTPAIH Ha

HyKJIeapeH IOTOH , U Jla ce IPEHAaCOYH KOH KOPHCTEmhe Ha APYTH U3BOPU Ha
eHepruja, B0 KOHKPETHUOT cly4aj pycKUoT rac. JloTonky moBeke, rpuxara
3a eHeprerckara 0e30eIHOCT Ha VYHMjaTa IOpacHa, 0co0eHO 3apaau
eHepreTcKuTe Kpu3u Kkou ja 3adaruja EBporickara yHuja Bo 2006 ron. u
2009 rox., xou HacTaHaa Kako IOCIEAUIA Of PYCKO-YKPaUHCKUOT CIIOp 3a
UCTIOpaKa Ha rac, a KOj MHIUPEKTHO, CO 3 aTBOpPAam€ Ha BEHTHIUTE 3a
PYCKHOT rac KOH YKpaWHa, o NpeKHHa JOTeKOT Ha rac 3a EBpomckara
YHUja, TPEJU3BUKYBajKu MOCIEAUIN HE CaMmoO Bp3 (byHKIII/IOHI/IpaH)eT6O Ha

UHAYCTPUCKHOT CEKTOP TYKYy U BP3 LIEIOKYITHUTE 3aCETHATH €KOHOMUH .

TprayBajku oj TOa, MOXe Jda C€ pedeJ eKka HEKOXEpeHTHara
HaJIBOpELIHA MOJINTHKA Ha EBpolckara yHMja BO OJHOC Ha NMPUMEHATa Ha
JloroBopor 3a aconujanyja co YKpauHa, € pe3yaTar o TpuKaTa Ha YHHUjaTa
Jla He TH BJIOIIU JOMOJHUTENIHO oJHOcuTe Mery Pycuja u YkpauHna, kako u
MeryceOHHTE OfHOCH co Pyckara ¢enepauuja, KoM Iypu M 3a BpeMe Ha

Haj3aocTpeHuTe ogHocu Bo CTyaeHaTa BOjHA ce OJBHBajne OECHpPEKOpHO .
JIoKONKy ce cay4u BaKBO HEIITO, TOTAlll Toa OU C€ OApa3UIIO HEFaTUBHO BP3
eHeprerckata Oe30efHOCT Ha YHHjaTa, OJHOCHO Bp3 CTaOMIIHOCTa Ha
YkpanHa Kako TpaH3HUT pyTa Ha pyCKHOT rac kKoH EBponckara ynuja. OcBeH
OBa, HEKOXEPEHTHAaTa HaJBOpEIIHA MOJUTHKAa Ha EBpoIckara yHHMja KOH
YkpanHa U KOH yKpauHcKaTa KpH3a II0Bp3aHa CO eHeprerckaTta 6e30eHoCT,
MOXe J1a ce 00jaCHU JOKOJIKY Ce 3eMe MPeBU U JOCKOPEUTHHOT NPEKHH Ha
rac on Pycuja koH YkpamHa, KOj 3all04Ha BO jyHH OBaa ToJuHAa Kako
nocieauIa o HeNOoAMHpPEHUTe 0OBPCKH Ha YKparHa BO ofHOC Ha ['a3mpom
U K0j, JOKOJIKY HE ce JI0j/elIe A0 3aeMHO NPpUGATINBO pelIeHre, Koe IaTeM
Oemre W3/1€jCTBYBAaHO O cTpaHa Ha EBpomckaTa yHHja, a Bp3 OCHOBa Ha
¢uHaHCHCKaTa TOAApIIKA of MeryHapoJHHOT MoHeTapeH (OHI U O]
camara YHHja, PH3UKyBallle Ja ja OCTaBH YHHjaTa cpeae 3uma 0e3
COOJIBETHO €HEPreTCKO CHAOAyBambe.

* Hockenos P. Germany’s bold decision to shut down the reactors, European voice, the
28™ July 2011.

® Laidi Z. Norms over force. The enigma of European power. - Basingstoke: Palgrave
Macmillan, 2008. — 10pp.

7 Dohmen F. & Jung A. Cold Turkey: How Germany could end Russian gas
dependency, Spiegel Online International, 6" May 2014. http://www.spiegel.de/-
international/business/german-alternatives-to-russian-gas-numerous-but-pricey-a-967682.html
(visited on 10.08.2014)

20



Kopynumjara, Mmenmymure 1 HOBUHaApHUTe
JIoKTOp Ha MOTUTUYKU HAayKH, [loIeHT A-p, AHAOH Majxomes

e-mail: andon.majhosev@ugd.edu.mk
Yuusepsurert ,,l oue demues® — lltumn, P. Makenonuja

Abstract

This paper focuses on the analysis of the relationship of the media,
journalists and corruption from two aspects. The first aspect of the
relationship relates to the role of the media in raising public awareness in
the fight against graft and corruption, and the second is the susceptibility of
the media or journalists of bribery and corruption.

Key words: corruption, media, journalist.

1. Me[ll/lyMCKl/l AETEKTU3aM — UCTPAKYBAYKO HOBUHAPCTBO

Kopynuujata kako cOLMO-MaToIONIKa 1M0jaBa € HajroJIeMOTO 3710 Ha
JeHeImIHUIaTa. Taae HaBle3eHa U BO MEJUYMHUTe H MEAMYyMCKHTE
paborHunm. Taa kako riiobaneH CBETCKU ()eHOMEH HEMOXKE TOTIIONHO Jia ce
uckopenu. Hajmo6po ex ora Kkopymnuujata ke ja OrpaHHYUME U
KOHTpOJUpaMe 0 TOj CTENEH Aa He MOXKe l)Ja ro OrpaHHUYyBa Pa3BOjoOT Ha

OIIITECTBOTO U AEMOKPATCKUTE BPETHOCTH.

HecomHeHO MeauymuTe MrpaaT MHOTY BakHa yjora Bo OopOarta
MPOTHB MUTOTO M KOpYHIMjaTa NpeKy MOJWrame Ha jaBHaTa CBECT U
OTBOPEHOTO 300pyBame 3a oBaa mpobinemaruka. MHopMauuTe, 0JHOCHO
KOHTHHYHpaHaTa eIyKaluja 3a IpoOIeMoT Ha KOPYIIHjaTa U HEj3UHO jaBHO
JEeTeKTUpame IMPEeTCTaByBa IPBHUOT 4YEKOP Ha CEKOja aHTUKOpPYMIHCKa
nporpama. OcHOBaTa Ha OBaa KOMIIOHEHTa € BO TOa IITO, CEKOj MOEIHHEI]
Ja ce eaylupa 3a LITETHOCTA Ha OBaa I0jaBa, Kako M Ja ce oxpabpu
YCIIEIIHO Jla ce CIIPOTUBCTABM Ha OBa OMIITECTBEHO 3710. Bo TOj KOHTEKCT,
rojeMa yiora uMa cinobomaTa Ha MeAMyMHTE KaKO Ba)KeH CETMEHT Ha
cinobomata Ha H3pa3yBake Ha MHCICHETO Kako JeMOKparcka o
LUBUIM3AIUCKA MPUI0OUBKA. MeauyMuTe UMINIEMEHTHUPAjKU IO OBa IPaso,
UTpaaT BaxKHa yjora Bo Oopbara MpOTUB KOPYIIIUjaTa IpeKy MPOIEecoT Ha
jasna Oemexyuja. OCHOBHa L€l Ha MeduyMmckama oOemexyuja e

[
HajBHCOKH IE€MOKPAaTCKU BPEIHOCTH C€: YOBEKOBHTE IIPaBa, BIafecHe Ha MPaBoToO,
IpaBHATa ApiKaBa, IeMOKpaTHjaTa u Jp.
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TPAHCHAPEHTHOCT U BUAJUBOCT Ha MAaTOJOTHjaTa Ha 1<opymu/1jaTa.2 Ipexy
MeAMyMcKaTa JeTeKIHja K€ ce OBO3MOXM IPENO3HaBamke Ha OBaa COLUO-
MaTONOIIKA TI0jaBa U HEJ3MHO AUPEKTHO BIMjaHHE BpP3 KPEUPAHmETO Ha
JaBHOTO MHcIeHme Bo Oopbara mpotus Hea. Cekoja BeCT MM HOBHHAPCKU
OpUJIOT KOj Ce OJAHEeCyBa 3a KOpymiujaTa I'l MOOMIM3Mpa IpXKaBHHUTE
OpraHd U UHCTUTYLHMH COOABETHO Ja pearupaaT BO IIpoBepKa Ha
U3HECeHUTe (aKTU, U JIOKOJKY C€ YTBPAU IOCTOCHE Ha OCHOBAHU
COMHEBama, TOrall MOXE [ace IOKpeHe 3aKOHCKa IoCTamKa. 3Hadd
MEANyMHUTE MMaaT NMPEBEHTUBHA YJIOTAa BO OTKPUBAKHETO HA KOPYNTHUBHHUTE
JejcTBMja HA MOEAWHLM WIM TpPyNH, OJHOCHO Ja TH OABpaTar
HNOTEHIMjaTHUTe CTOPUTENM Ha KOPYHIHCKH Aenuktd. CrobogHute
MEANYyMH H CJI000JHOTO HOBUHAPCTBO HECOMHEHO MMaaT rojeMO BIIUjaHHe
BO CIPOTHBCTaBYBamETO Ha Kopynuujata. KopymmupaHuTe BiIaau,
MUHHCTpPH, APKABHU CIIy>KOCHUIM MMaaT CTpaB Of] CIO00JHUTE MEIUYMHU.
OcHOBHa 1€l Ha MEIUYMCKHOT JeTeKTH3aM € JpXaBHaTa BIAacT.
MeauyMCKHOT JETeKTH3aM BO HOBHMHAPCKHUTE KpPYTOBH IOMYyJIApHO ce
HapeKyBa HCTPaXyBauko HOBMHAPCTBO KOE€ UIpa BaXKHa YyJora BO
OTKPHMBAaETO Ha KOPYNTUBHHM adepy U ckaHjanu. Bo mobiuckara ucropuja
eKJIaTaHTEeH NpUMep Ha OBOj BUJ HOBUHAPCTBO cekako e adepara Boreprejt
(Watergate) Bo 1973 romuHa, Koja ce oJHecyBa Ha IPUCIYLIYBAKETO Ha
cenumrero Ha PemybOnmkanckara nmaptuja. HoBHHapoT koj IITO ja OTKpHU
oBaa adepa Oemre MO3HAT MOA UMETO (IICEBAOHUMOT) "nIaboKoTO Tpiao”, u
BO jaBHOCTa Oemie jaBHO oOenojeHeT mo HeroBaTa cMpT Bo 2010 roauna.
Hcto Taka, MO3UTHBEH NPUMEP Ha MEAWYMCKH AETEKTH3aM (MCTPaxyBaduKo

HOBHMHApPCTBO) NpeTCcTaByBa KolIyMOucKaTa HOBHHapka Mapua Pongepoc

on En Ecmerctpanmopa, Ko ja TO OTKpPH CKaHAAJIOT IMO3HAT IOA UMETO
"ITpouec 8.000", koj ce oxHecyBa Ha (PUHAHCHPAKETO Ha Mpeau30opHaTa
KaMIama 0]l CTpaHa Ha KOIyMOHMCKM HapKOKapTeld Ha TOrallHaTa BOAeuKa
HNOJIUTHYKA MAapTHja.

MenuyMckHOoT —JeTeKTu3aM € e(eKTUBeH J0 MOMEHTOT Ha
OTKpPUBAKETO Ha KOPYMIMjaTa (IeTeKI1ja), OJHOCHO A0 3all0YHYBAHkETO Ha
OpolecoT Ha ciyxOeHaTra Ka3HeHa moctamka. C o 3alouHyBame Ha
IpPOIECOT Ha Ka3HEHaTa MOCTAalKa, 33 YMe CIPOBEAYyBame C€ HaIEKHU
CyJIOBMTE, HEONXOJHO € Taa Jace CIpOBEAE COINIACHO NPHHLIUIOT Ha
BIaJleCHE Ha MPaBOTO M HE3aBHCHOCTA Ha CYJOBUTE, KajJie MEIUyMHTE HE
Tpeba mace MemaaT M Ja BIMjaaT BP3 OJUIyKUTE Ha CyJCKaTa BIACT.
Jlokonky MenuyMuTe MNPOJODKAT HEOATOBOPHO Ja ce IUIeTKaaT BO

> Burnapos, T. Pempecuja m mpeseHumja Ha kopymumjara.-Ckomje,; HYB "CB.
Kmument Oxpuncku”, 2006, ctp. 355-366.
* http//www.foundation.rulers.com/maria, htm.
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CYICKHTE OJUTyKH U AMPEKTHO cakaaT JAa BIMjaaT HAa HMB, TOTAIl THE
CTaHyBaaT Jel OJf CaMHOT Kopymnuucku mporec. Cyauure Tpeba ga ru
OCTaBUME caMU Jia JOoHecaT Ipecy/]a 3aCHOBaHA Ha (akTH U apryMeHTH, a
He 10/ MPUTUCOK Ha jaBHOCTA H MEAUYMMUTE.

IleyaTenure MeauymMu Ha CBOUTE CTPAaHULM IIOCBETYBaaT 3HAYacH
IPOCTOP BO OTKPHBAKETO Ha (HHACUCKUTE U  HAa JPyr'H BUIOBU
MajBep3aluy Ha BIaJCaUYKUTE KOAIULIUU.

2. HoBuHapuTe U KOpyNnuujaTa

Bmopuom acnexm Ha KopymniujaTa BO MEJUyMHUTE € IOIJIOXKHOCTA
Ha  MEAUYMHUTE U HOBHHApUTe KOH KOPYNTHBHO OJHECYBame.
Hosunapckara mpogecuja BO OCHOBa € uecHa M jAobiecHa mpodecuja.
MeryToa, MEANYMUTE U HOBHHAPCTBOTO Kako Npodecuja HE ce UMYHH O]l
kopynuujata. Hekon HOBuHapu (He cUTE) OJ pa3sHU HPUUYHMHU U MOTUBU
CTaHyBaaT aKTepH BO KOPYNTUBHHU jejcTBHja. HoBuHapuTe co MokTa Ha
300pOBUTE BO MEJUMYMHUTE MMaaT OTPOMHA ONIITECTBEHA U MOJUTHYKA MOK
KOja 4ecTo 3HaaT fa ja 3j10ymoTpebaT 3a cBoj jJuueH uHTepec. EnHa of
OCHOBHMTE IIpaBa M OOBpPCKM Ha HOBHHApHTE € OTBOPEHO U
OECKOMIIPOMHUCHO Ja ce OopaT MNPOTHB MHUTOTO M KOpYyMIHjaTa BO
OIIITECTBOTO M BO COIICTBEHHUTE pe JOBU. THe, MpeKy CBOUTE TEKCTOBU
Tpeba OTBOPEHO, KPUTHYKH MU apryMEHTHUpaHO Ja ce OopaT NpOTUB
KOpyIIMjaTa, jaBHO Ja ja 00elo[eHyBaaT, a HUBHUTE aKTepH jaBHO Ja TU
xurocyBaar. HoBuHapckatra mnpocdecuja Bo roieM Opoj Ha JApKaBU €
HUCKOIJIATeHa Ia 3aT0a HOBHHAPUTE YECTO MAaTH JoalraaT BO MCKYIIEHHUE U
THe Ja OujaaT MOJUIOKHM Ha MHUTO M Kopymiuja. JlomaTta maTepujanHa,
er3uCTeHNMjaJHa M COIMjallHa TO0N0Xk0a Ha HOBHHApUTe U HHUBHHTE
ceMejcTBa T'M CTaBaaT HOBHMHApUTE BO CHTyallMja Aa ja 3I0ymoTpedar
npodecujata, OAHOCHO Jia ce craBaT BO (YHKLHMja Ha HEYUH JAPYIU
uHTEpecH (MOJIMTHYKH, OU3HHUC, PUHAHCHCKN).

Cropen MHCIEHETO Ha HEKOM HOBUHAPH, IOJUTHYKUTE U
(MHAHCHCKUTE MOKHHIM cakaaT Ja TM KOPYMIIMpaaT HOBHHapuTre |
YpeAHUIUTE, HA €IEeH CYNTUIECH HAauWH NpeKy OpraHu3upame Ha paboTHU
pyuely WiIu Be4epH 3a HOBUHAPUTE U ypeIHUIUTE, UM MojaapyBaat "mann"
MOJIapoIly, OpraHU3MupaaT NaTyBamka WIM CEMUHAPU BO TYPUCTUUKH LIEHTPU
u fAp. 3a Ja TH 3alITUTAaT CBOMUTE HOBHMHApPHU OJf BaKBUTE CYNTUIHU
MOTKYIyBamka, HEKOM MEJUYMH OJIydYlie Aa T POTHUpaaT HOBHHAPHUTE O]
elHa perakiuja Bo Apyra. HeBo3MOXXHO € HOBHHapuTe Aa IO 3aApiKar
CBOJjOT KpeIuOUIMTeT ako NpHMaar K akoB Omio momapok. OBa ykaxyBa
JeKka HOBHHApHTE JIECHO MOXAaT Ja cTaHaT MeTa Ha kopymiuja. Hexon
pelaKkLUU 3a AaBamkeTO MOJApOIM MMaaT M3rPaJeHo0 CTaB UCTUTE Ja TH
on0uBaaT u Bpakaatr Ha3aj.
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Mmajku ja BO mpenBHj HeraTMBHATa MpPaKTUKa Ha OJHECYBame Ha
MeANyMHUTE U HOBUHApUTe BO MakeloHHUja, 31pyKEHUETO Ha HOBUHAPH Ha
Maxkenonuja goHece ETuuku xogekc. Bo Toj KOHTEKCT, ce HaBeayBa Jeka
HOBUHapuTe Tpeba eHeprHyHO naa ce OopaT MNPOTUB 310ymnoTpeda u

KOpyTIHKja BO CBOjaTa paboTa U MOMMPOKO BO onmrecTBOoTO. Bo Kogexcor
MOCTOM H3pUYHA ofpenda, Jeka HOBUHApOT He CMee Ja Io KOpPHUCTU
MeIUyMOT 3a 00jaByBambe UM 3a IIPUKPUBakE HHPOPMALIMHU 32 CTEKHYBaHbe
JIUYHA KOPUCT. MUTOTO, KOpyMNIHjaTa M U3HYJYBAamETO C€ HECIOUBH CO
HOBMHapcKkara npodgecuja.

3akayuok

MenuyMuTe 1 HOBUHApUTE KaKO KPeaTOpU Ha JaBHOTO MUCIEHE BO
OIIITECTBOTO Tpeba cekoramn ga OuAaT NPOTUB MUTOTO U KOPYTILUjaTa KaKo
OIIITECTBEHO 3JI0 O/ JBa acmnekra. EjaHuor na Ouae Bo (QyHKIMja Ha
HNOJUramke Ha CBECTa Ha jaBHOCTA 3a JIOIIaTa CTapaHa Ha KOpymIujara, a
BTOPHOT 3a OopbaTa Ha MeAUyMHTE U HOBUHAPUTE MPOTUB KOPYMIIHjaTa BO
CONICTBEHUTE pefoBU. VIMajku Tro NpeAaBH] COLUjaIHUOT CTaTyc Ha
HOBHMHApuTe BO MakeJOHHja U aHAJOTHO HAa TOa JIECHATa MOXHOCT 3a
MOJUIOKHOCT Ha MUTO U KOPYIIIUja, CEKOj HOBHHAp Tpeba Ja ce 3ampaiia u
Jn00po na aHamu3upa IITO ce Oapa OJ HEro 3a BO3BpaT Kora ke My ce
MOHYIU TMOAAPOK, NaTyBambe WK APYT BHUJ MOTOAHOCT U yciyra. Cexoramn
HOBHMHAPCKHOT ecHa( Tpeba ma ce orpaiu oJ HOBUHAPOT Kaj KOro ke Omme
JIOKaXkaHO KOPYITUBHO OJHECYBamke U jaBHO Tpeda a TO OCYAH.

*Yen 6 on KozekcoT Ha 3npyKeHHETO Ha HOBUHApH Ha Make/loHuja.
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DTa cTaThsl paccMaTPHUBAE€T BONPOC O CYIIHOCTH HAalMOHAIBHOMN
UJSHTUYHOCTH U €€ COBMECTHMOCTH C €BPOINEUCKHX IIEHHOCTEeH B
COBPEMEHHOM riI00aJIbHOM MHpeE, OTMETHUB HEO0O0XO0ANMOCTh
TEePEOCMBICIIEHUSI HAIIMOHANBHONW HMIEHTUYHOCTH B KauecTBE OCHOBHOTO
o0beanHsIoNIEero (pakTopa, ooecneyuB mporpecc ooIecTBa.

KuiloueBble cjI0Ba: HalMOHAJIbHAasg WICHTUYHOCTh, €BpONEiicKkue
LIEHHOCTH, MYJIbTUKYJIBTypHAsI Cpe/a.

In the XIX and XX century, political life developed around the
national idea. Nations were seen as the necessary source and criterion of
the legitimate authority. During the last quarter of a century, the processes
of globalization, mostly visible in the economics sphere, deepened and led
to increasingly strong interpenetration of cultures and value models. The
modern world saw the creation of a multicultural environment of
communication, which emerged as a result of the active migration processes
and the blurring of the notion of "frontier." This poses a number of
challenges to the traditional notions of national identity and raises the
question of its place in the global world.

In order to justify the importance of preserving the national identity,
first we need to clarify its nature. The renowned specialist in ethno-national
problems A. Smith defines it as a structure that includes specific language,
feelings and symbolics; he describes its nature as complex and abstract, and
one that draws elements from other types of collective identity - ethnic,
cultural, territorial, economic, legal and political, etc. Among the
fundamental features of the national identity, he highlights the historic
territory or homeland, the common myths and historical memories, the
common mass public culture, the common legal rights and obligations of all

members, the common economy and territorial mobility.

Smith puts the spiritual-cultural foundation at the core of the national
identity. The culture is the main reason for the creation of rational and
emotional ties that unite the society. In his study "Nationalism and

' Cmur, A. HaupoHanHata HIGHTHYHOCT. — Codus, 2000. — 26 c.
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Modernism," he notes that "if looked at closely even extremist civil and

political nationalism turns out to be ethnic and linguistic."2 It is precisely
the fundamental importance of the cultural heritage of nationalist
communities that helps them stand out from other social groups. Spirituality
is mostly embodied into the culture and according to Max Weber, it is a
history of creating and sustaining values.

According to the German philosopher and sociologist J. Habermas,
the artifactual nature of national identity supports the proposition that civil
solidarity between strangers can be established not only within the

boundaries of a given nation.

This shows that national identity and globalization are not
incompatible. An interesting illustration of the attempt to achieve a balance
between them is the policy of the EU, built upon the compromise with the
national sovereignty.

The goal of the European Union is not to become a superstate, which
would challenge the sovereignty of the nation states, nor is to become
supernation, which might lead to loss of the national identities of the
European citizens. The Treaty establishing a Constitution for Europe, which
was reproduced in full in the Lisbon Treaty in this regard (signed in 2007;
entered into force on December 1, 2009), clearly states that the Member
States remain sovereign.

Art. 4 (1) of the Treaty on European Union (TEU) states that "all
areas of competences not conferred upon the Union in the Treaties remain
with the Member States", and Art. 5 adds that "the principle of conferral

delimits the powers of the Union."4 Member States retain control over the
development of power transfer to the Union and play central role in the
conferral of different types of power. Therefore, they are political entities
that are not generally subject to the Union.

According to Art. 4 "The Union shall respect the equality of Member
States before the Treaties as well as their national identities, inherent in
their fundamental political and constitutional structures, inclusive of
regional and local self-government. It shall respect their essential State
functions, including ensuring the territorial integrity of the State,

maintaining law and order and safeguarding national security.”” This

2 Smith A. Nationalism and Modernism. — London, 1998. — P. 27.
3 Xabepmac, 10. TToctHanmonanHara kouctenanus. — Codus, 2004. — 151c.
* IIEC, UJ1. 5:
http://eur-
> Ibid.
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provision indicates that the state retains authority over everything that is an
integral element of the nature of sovereignty. The State retains nominal
legal opportunity for self-government, maintains effective monopoly of
force or, in other words, the exercise of legitimate force (Max Weber),
which respectively allows it to manage its components - population, area,
authority. The state remains sovereign. However, § 3 of Art. 4 of the TEU
obliges Member States to take any appropriate measure, general or
particular, to ensure fulfillment of the obligations arising out of the Treaties
or resulting from the acts of the institutions of the Union. References to this
provision can also be found in articles 258-260 of the Treaty on the

Functioning of the EU (TFEU). 6

It should be noted that while ensuring national sovereignty within the
EU, the focus is on common values, rather than the past, which has often
divided the European citizens and cannot play the role of a unifying force.
These values are subject to constant negotiations between the citizens, the
Member States and the European institutions. Thus, the community that
emerges is a place, where neighboring cultures, enemies in the past, try to
highlight the force around which to mobilize a unified identity - history,
culture, political and economic interest. The official policy of the EU aims
at implementing the principles of recognition and preservation of the
cultural specifics and uniqueness of the nations that form the Union. In this
way, the Union, by virtue of its multicultural nature, carries out the change
in the attitudes towards diversity - from the foreign to the Other.

This tolerance in the policy of the EU is supported to a large extent
by the Union‘s strategy to boost Europe's linguistic diversity. The language
is precisely the element that usually distinguishes one national identity from
another. For the British scientist B. Anderson, who studies the problems of
nationalism, the language is a symbol of national identity, just like the flag,
costumes and folk dances, and as such has the ability to create imagined
communities and build an imaginary solidarity between the compatriots. In
his opinion, two of the consequences of capitalism — the book-printing and
turning the everyday languages into 1a;1guages of power - are among the

main sources of national consciousness.

The rationale behind the unique in the world policy of official
multilingualism as consciously adopted tool of governance is that it
contributes to the transparency, legitimacy and democratization of the

¢ Iorosop 3a dyukrmonnpaneto na EC. — Odunmanen BecTHHK Ha EBpomeiickus
cblo3. —2008/C 115/01, 152-164 c.

" AmnepceH, b. BwoGpaseHure OOMHOCTH. PasMuILICHHS BBpPXY IIPOM3X0OHa H
pasnpocTpaHeHHeTo Ha HaroHanmu3Ma. — Codust, 1998. — 51-60 c.
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Union (the public is entitled to know what has been done in its name and
citizens should have the opportunity to play active role without having to
learn new languages), and stimulates the intercultural dialogue, solidarity
and mutual understanding between the European citizens within the
Community.

Thus, although the European Union seeks integration at European
level, it promotes the linguistic and cultural diversity of its peoples — it is
not a coincidence that the motto of the Union is United in diversity. This is
achieved through supporting the training and learning the languages of the
Member States. The policy of the Commission with regard to the language
skills is manifested in the desire to impose the formula "mother tongue plus
two" and to increase the percentage of the multilingual Europeans. In
parallel with the preservation of the language, it is extremely important to
know and respect the national culture and traditions, as well as the native
history, and to confidently assert its authentic interpretation.

Recently however, analysts ascertain a collapse of the European
values. According to the American political scientist B. Thornton, the idea
of a "united Europe" fails because it is based on "belittling of the patriotism
and national pride." In his political essay “The E.U. Experiment Has Failed”
he points out that Europe has been founded on the ideas of Christianity,
equality, political freedom and human rights. Today, however, "Europe

seems to have lost its historical unifying principle." The political scientist
stresses that "all nations are the product of a particular culture, language,
customs, traditions, history, geography ... This feeling of belonging to
certain community with common identity cannot be formed through single

currency."

These findings are indicative that in today's global world we need to
seriously rethink the national identity as a major unifying factor that ensures
the progress of the society.

8 Thornton, B. The E.U. Experiment Has Failed. //Defining ideas. A Hoover
Institution Journal, March 5, 2015 — http://www.hoover.org/research/eu-experiment-has-failed
9 Ibid.
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Abstract

Guidelines for overcoming of the negative image with labor rights of
Macedonian journalists should move towards possible greater self-
organization and self-regulation of the journalistic profession, primarily
guided by social public interest (lat. utilitas publica); and to improve the
legal mechanisms to protect employees in the media sector, which is the
backbone of any civilized, democratic and legal state.

Key words: employment, media, freelance-journalists.

PaboronaBaunTe He CEKoOrall ce 3aHHTEPECUPAaHH 3a IIEJIOCHO
MOYUTYBAaK€ HAa HOPMHUTE OJf AaKTYeJIHOTO IO3UTHBHO 3aKOHOAABCTBO.
JloTouiky moBeke, OJIrOBOPHOCTa BO OBaa cepa MOHEKOorall M3rJie/ia U Kako
ypcta cumbonuka. Hue He Moxkeme, a Ja He oOpHEMe BHUMaHHME Ha OBHE
[mTetHu]| mojaBu. Hdanu € MOBOJHO THE cCaMO Ja Ce€ TUCKyTHpaaT BO
KyJIOapUTe Ha Hay4YHHTE KOH(PEPEHIIUH, Ha CTPAaHULIUTE Ha THEBHUOT Ie4aT
WJIH, T1aK, MOPa TJIACHO JIa CE€ ‘SBOHU Ha CUTE sBoHa’?’

npog. A. M. Kypennoii — Mockea, 2008

1. ,,@punenc“-nosunapu

Bo MaxenoHCkM HpUIMKH, OapeM O MOYeTOKOT Ha oBaa 2015
TOJIHA, HAjYeCTHOT OONMK Ha M3UTPYyBame Ha MpOIHCHUTE o1 chepara Ha
paboTHUTE OJHOCHM Ha HOBHHAPHUTE O] MEIUYMCKHOT CEKTOp € T.H.
XoHOpapHa pabora. MmeHo, oBaa ,,paboTa” BCYHIHOCT He € paboTa BO
BUCTHHCKa CMHUCIIa Ha 300poT, 3aToa mTO (OPMaIHO-IIPAaBHO OBHE Jyle HE
ce BOJAT Kako ,,BpabOTeHU™ T.e. CHOPE] MaKeJOHCKOTO MO3UTUBHO IIPAaBO
THE ce TpeTupaaT Kako HeBpaboTeHU nuua. J[pyro mme 3a oBaa morojiema

' Kypennoit A.M. Bompocsr passutis Tpymosoro mpasa Poccun // AKTyalbHble
BOIIPOCHI TOCyJapcTBa M npaBa B PecnyOnnke Makenonun u B Poccuiickoit @enepanun :
cOOpHHUK HaydHBIX cTaTeil mpodeccopoB u mpenopasarteneil IOpuamdeckoro daxynprera
IOcrunnana I Yuusepcurera um. CB. Kupmmnau Medoxnus u Opuaudeckoro dakynsrera
MI'Y um. M.B. Jlomonocoga. - Ckonbe, 2008. — C. 76.
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KaTeropuja ,,pabOTHUIU BO MEJUMyMCKaTa HHIYCTpUja € U Ha3UBOT
npexapujam WIH, Tak, gpunencepu (freelance journalists) — mT0 € camo
ey(eMuHH3UpaH TEPMUH 3a]] KOH c€ KpHE CypoBaTa CEKOjIHEBHA PEalHOCT
BO KOja XXHBee OBaa ,HOBa Kjiaca“ Ha Hamm corparanu. CymTecTBeHa
OJUIMKa 32 HUB € HECUTYpPHOCTAa Ha HMBHOTO OO0X€MHO pabOTHO MecCToO.
MMeHO, MakeZOHCKOTO TPYAOBO MpPaBO BOOMIITO HE IO ITO3HaBa T.H.
XOHOpapHO BpabotyBame! U Tyka HeMa U He MOXKe Ja UMa HUKAaKBU [IPaBHU
JquiemMu. BeymHocT, U TeHAEHIUjaTa Ha HOBUOT U €€ YIITE aKTyeleH 3aKoH

3a pabOTHUTE OAHOCH (3PO/2005)2 Oerre, MpeKy BOBeIyBame Ha HU3a HOBU
U aTUNHWYHYU BHJOBH JOTOBOPH 3a paboTa — Kako Ha IpUMEp: JOTOBOP 3a
BpaOOTyBame Ha OIpEAETICHO BpeMe, AOTOBOP 3a MPUIPABHUYKU WU
BOJIOHTEPCKH CTaX, JOTOBOp 3a BplIeme paboTa 1oMa, HOTOBOP 3a
BpaOOTyBame CO CKpaTeHO pabOTHO BpeMe Kaj eleH WIM ToBeke
paboTomaBayy, JOTOBOP 3a JOMOIHUTENIHO paboTeme, TOroBOp 3a MpoOHa
paboTta, mocebeH I0TOBOP 3a BPIISHE TOYHO OMpeNeiIeHn paboTH U CII. — Aa
ce cTaBU peJl BO pabOTeHETo ,,Ha AUBO*, O] KOCIITO MOKpaj pabOTHULIUTE, €
OLITeTEeHa M Ap:KaBara, OMejKku ce ToJIepupa U CTUMYyIHpa T.H. I[PH Ia3ap
Ha Tpyd. Ho, Bo PermryGnuka MakenoHHja IpuMeHaTa Ha OBHE OIpeadU of
3PO He ce cnpoBenyBa BO IIpakca, a BUHATA 3a TOA HajMHOTY MOXeMe Jia ja
JoLupaMe BO  mpyoosuom UHCHEeKmopam W HEroBOTO TOJepUpame Ha
BaKBUTE II0jaBM, MAKO MMa MOCTOEYKH IPAaBHU MEXaHU3MH 32 HHBHO
caHkuuoHupame. O Ba nopaan (akToOT LITO OBaa MPETEKHO HUCKOIUIATEHA
,»paboTa“, BCYIIHOCT € IpaBHa KaTeropHja OJ OOIHralloOHOTO,a HE OJ
TpyaoBoro mpaso! Ila Ttaka, Hamecto 3 PO (2005), Bo oBue cimyuau ce

3
npuMeHyBa 3aKOHOT 3a oOnuranuonute opHocu (2001)  umm 3axoHOT 3a

4
aBTOPCKOTO MpaBo U cpoxnure mpasa (2010). Osa, ox Apyra crpana,
OTBapa cepHja ApPYyru mpobiieMH co KOM C€ COOUyBaaT OBHE ,,XOHOpapLHU':
MMEHO, 3a HHB BOOIIITO HE C€ IUlakaaT MPUAOHECH; THE Hemaar
3paBCTBEHO WJIM MEH3UCKO-WUHBAIUACKO OCUTYPYBame; HE C€ MpHjaBeHH
Kako BpaOOTeHHW IWIa; HE UM Tede CTaX U HE UM CJelyBaaT HHUKAKBU
paboTHUYKHN TpaBa win OeHeduuuy, 32 KOM BO HUJHUHA OM MOXKeie, Ha

mpuMep, 1a NoBeAaT CyJACKH CIIOp CO eI Ja I' 3allITUTaT.

> 3PO (CnyxGen BecHuk Ha PeryGmuxa Maxkenonnja - 62/2005 u 106/08, 161/08,
114/09, 130/09, 149/09, 50/10, 52/10, 124/10, 47/11, 11/12, 39/12, 13/13, 25/13, 170/13,
113/14).

* 300 (Cnyx06en BecHuk Ha P. Makenonuja - 18/2001 u 4/02, 5/03, 84/08, 81/09,
161/09).

* 3ATICII (Ciyx6en BecHuk Ha PM - 115/2010 u 140/10, 51/11, 147/13).

> Bumu u kaj Tamapa Yaycumuc (ypenmuk), IIpexapHa paGoTa BO MemuyMcKaTa
uagycrprja, CaMOCTOCH CHHANKAT Ha HOBUHAPHU U MeIuyMcKy paborauny, Cxomje, 2014.
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2. Hepeoosno épabomenu HoGUHAPU

T'opnuB mpobneMm co Kou ce coodyBaaT OrpoMeH Opoj MaKeIOHCKH
paboTHUIM, OCOOEHO OHHE O] HOBHMHApCKO-MeAUyMcKaTa ¢ena, € T.H.
HepelloBHA padoTa T.e. ,,IpUBPEMEHHTE BpabOTyBama™ MM, OHAKa KaKo
mTo Toa € naedpunupano Bo 3 PO (2005), oaa dQopmynanuja Ou ce
OJlHECyBaJla Ha OHUE BPaOOTEHU JIUIa KOM MMaaT CKIy4eHO 002080pu 3a

epabomyearse Ha ONPeOeNeHO 6‘p€M€.6 CymTuHcKaTa OfIMKa Ha OBOj BUJ
TPYAOBO-IIPAaBEH JOTOBOP € TOa IITO TOj, CIIOPEN CUTE TEOPUCKU U 3aKOHCKU
mapaMeTpu, cmafa BO TpymaTa Ha ,,aTUIIMYHHM JOTOBOpPH 3a pabora“,
OJTHOCHO BO HOpMaJIeH IIpaBeH CUCTEM HeroBaTa IpHMeHa Ou Tpebaio 1a e
HCKy4OK, a He mpaBmio! Ho, Bo P. MakenoHuja oBa € eeH 0]l HajuecTo
310yHOTpeOyBaHUTE HHCTUTYTHU OJ] TPYIOBOTO MPaBO, OMAEKH TOj OATHYHO
UM OArOoBapa Ha paboTo/laBayUTe — 3aT0a IITO, CAMO BO OBOj Clyuaj, THE He
MopaaT Ja JaBaaT MHCMEHO O0Opa3loXeHHEe 3a EBEHTYalHOTO HJHO
HEMpOJO0JKyBamke Ha JJOTOBOPOT, OJHOCHO HETOBaTa Ba)KHOCT MpecTaHyBa
10 CHJIa Ha 3aKOH (ex lege) eAHOCTaBHO CO UCTEKYBamhe Ha POKOT 3a KOJIITO
TOj OMN CKIy4YeH M BeKe O] HapeIHUOT JIeH JIMIETO KOoe 0 Buepa OWIo
BpaboTeHO, CTaHyBa HeBpaboTeHo. CHMNITOMATUYHO Kaj OBOj THUI JOTOBOP
3a paboTa e Toa IITO, KaKO OJMHHYBaaT TOAMHHUTE, HEroBaTa ymoTpeda
HaMecTO 3aKOHCKM Ja Ce HaMalyBa — Taa, HalpoTUB, ce mpomupysal?
ViMeHO, Ha MOUYETOKOT Ha TpaH3uIMjaTa, B o 1990-te, ce mpensuaysaiie
JileKa BaKOB HEKOHBEHLIMOHAJEH JOTOBOP MOXE Jla Ce CKIyYd CaMo BO
YeTUPU EKCITHMIUTHO HaBEAEHU CUTYalluH, KOM YCIOBHO - MO NMPHHIUIOT
Ha 3aTBOpeHa JHcTa (numerus cl7ausus) - 0O0m Moxene Jga TH

OKapakTepusnpamMe Kako ,,BOHPEIHU; J[OJeKa JIeHeC TOj MOXe Ja ce
CKIIyYHd W 3a BpILEHE Ha CUTE BOOOMYAEHH ,,peIOBHU pabOTH™, OJHOCHO 3a
HUCTUTE OHHUE CIy4yau 3a KOW O OWII0 MpemopawIivBO U MOPa3yMHO Jia ce
CKIIyuyBa JOTOBOp 3a BpalOOTyBame Ha HeompeaeneHo Bpeme. Taka, BO
nepuoaot 10 2003 roauHa, MAKCUMaTHUOT JTIO3BOJIEH 8PEMEHCKU NEPUoo BO
KOj MOXellle Jja ce paboTH cO BaKOB BHJI Ha JJOTOBOP Oellie eHa roAuHa, 10
ITO OBOj JOTOBOP aBTOMATCKH ce TpaHc(hopMHUpalie BO IOMOBOJHUOT
JIOTOBOpP 3a BpabOTyBame Ha HEOMpeNeNeHo BpeMe (T.H. peioBeH paboTeH
OJIHOC WJIH ,, TpajHO BpaboTyBame™). [IoToa 0BOj pok Oelle MOJUTHAT HA TPU

® Bunu n SBesnmam I'eopruenckn (ypemmnk), Bera Kuuea 3a npogecuonannume u
pabomnu npasa na nosunapume, CCHM, Ckomje, 2014.

7 Toa Gea CleIHUBE: (1) cesoncku pabomu — HajmOATO AEBET MeCEUH BO €IHA
KaJleHapcKa rojuHa; (2) 3eonemen 0obem Ha paboma — HAjIONTO MIECT MECEIHM BO TEKOT Ha
enHa roauHa; (3) 3amera Ha omcymeH pabomuuk — JI0JIeKa Tpae 0TCyCTBOTO; U (4) paboma Ha
onpedenen npoexm — 10 HETOBOTO 3aBpinyBame [wi. 23, 3PO/1993].
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TOJVHU; HO, TEHJCHIMjaTa Ha HEMOBOJIHUTE 3aKOHCKM HM3MEHHU He 3ampe
TyKa, Ia Taka - ox 2005 roauHa - poKOT € MPOJOHTUPaH Ha YEeTUPH; 3a Ja,
on 2008 ma HaBaMy, TOj TO JOCTUTHE CBOETO HCTOPHUCKO MaKCHUMAaIHO
Tpaeme, Ha IepHoj O AypHU MeT roauHu!

3. Hcennawenu nosunapu

Enen on moronemute mpo0ieMu Ha MaKeJOHCKOTO HOBHHApPCTBO €
HHCTHTYHHOHAJTHHOT MPHUTHCOK KO] € HeNpu(aTiIvB BO €JIHO COBPEMEHO
JIEMOKPATCKO OMILITECTBO, a KOj TJIABHO c€ MaHU(ECTUpa BO TPHU BapHUjaHTH:

(a) TeHACHIMO3HO MOJHECYBAWkE MYJHcOU 3a 3aniauiyearoe TPOTUB
OJIpeJICHH, NIPBEHCTBEHO MCTPa)XKyBauKH, HOBUHAPH — M TOa O]l CTpaHa Ha
HOCUTENI! Ha MOKHHU jaBHU (PYHKIIMM KOH, Aa Oujae UpOHHUjaTa morojiema, ce
HEONUPJIBU 3a CYJCKUTE BJIACTH KOTa THE Ke Cce HajaaT BO yjora Ha
Ty’keHa cTpaHka. OBHe NPOBEPEHU MEXAHU3MH Ha JUPEKTEH NMPHUTUCOK BO
L[EJIOCT TH UCIIOJHYBaaT yCJIOBUTE Ja ce KBaau(dyKyBaaT BO o3JorjaceHara
rpyna Ha T.H. SLAPP noonecoyu - CTpaTelIku TyXOU IMPOTUB y4ECTBOTO
Ha jaBHOcTa. MIMeHo, criope] camara MeryHapoaHo npudaTeHa neGpuHunnja
Ha BakKBUTE IIMCMEHA, TOa € ,Ty’)k0a Koja ©Ma 3a el JAa Tu
[camo]uensypupa, 3amiamy W 3aMOJYM HOBHHApPHUTE/aKTHBUCTUTE CO TOA
TO K€ TH ONTOBAapU CO CYACKH TaKCH U TPOLIOLH - C€ JOJEeKa THUE HE TH
MOBJICYaT HUBHUTE KPUTUKH';

(6) 3emame ,,Ha TUK™ Ha OApPENEHH KPUTHUYKH MEIAUYMH U HUBHO
MAaJIUIIO3HO Ka3Hy8arbe O]l CTpaHa Ha PENpecHUBHUTE AP>KaBHU OPraHH -
mpeky pasHM wuHcnekuuu, npeky CoetoT 3a pagumogudysuja T.e.
AreHnujaTa 3a MEAMyMH KaKO HAJUIEXKHO PEryJIaTOpHO TeNo, MOTOa MpeKy
VYmpaBaTa 3a jaBHU NPUXOJH U CII. - @ C€ CO LI BpIICHE MPUTUCOK THE Aa
ja IpoMeHaT cBojaTa ypeayBauka MOTUTHKA. Bo kpajHU ciydau, JOKOJIKY
OBHE METOAU He BPOJIWIIE CO IUIOA, C€ OJH Ha IIEIOCHO OHEeCHocoOyBame
T.€. IPUCHIIHO 3aTBOpPAmkhe HA MEUYMOT; U

(B) mpuBHIETHpame Ha OJpPEACHU, HALMOHANHM WIHM JIOKAJTHH,
MeANyMH KOH ce OIHCKH JI0 BIacTa U HUBHO hasopusuparse IpeKy UCIIaTa
Ha HaJIOMECT 332 EMHUTYBambe Ha IPEUeCTUTEe KaMIIAlbCKHU BIaAUHU PEKIaMU.

Peszume

3a u3bernyBame Ha 0Ba KJIOMYe 0J] Mel'yceOHO MOBP3aHU MPOoOIeMH,
Moxkebu Oum Omimo moO6po nda ce pa3MHUCIH, MOKpaj CHHAUKATHOTO
OpraHU3Upame U TPalaHCKOTO 3JpyXKyBame, HOBUHAPUTE Ja I'M HacodaT
CBOMTE HANOPU KOH KpeHpame Ha CBOM HOBHHAPCKH KOONEpANMH IWIN
,»CII000IHU KOJIEKTUBU‘ ¥, HCKOPUCTYBAJKH TU MTOBOJHOCTUTE IITO TH HYAU
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8

MaKeJOHCKUOT 3akoH 3a 3aapyrute (2002), na ce obumaT na mpoMoOBHpaar
coceMa HOB MOJIeNl HA T.H. AHMUKOPNOPAMUEHO HOBUHAPCMBO KOE € MHOTY
MOTEMIKO 3a KOHTPOJa M MaHHMITyJanuja, OMAejkM Ha TOj HauMH ke HMa
Mpexka Off MOBeKe HE3aBHCHH MCTPa)XKyBauKO-HOBUHAPCKU ,THE3Aa™ WIN
KeInu KoM ke ce 3aHMMaBaaT CO peallHUTe MpOoOJIeMHU Ha OMIITECTBOTO U
3allITUTa HA JaBHUOT MHTEpec, 0€3 HUKaKBa MOXKHOCT 3a YILE€HH, IPUTUCOLHU
U [aBTO] IIeH3ypa.

¥ 33 (Cr1. Bechuk Ha PM - 54/2002 u 84/05).
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The paper deals with some aspects of the ratio of the concept of state
sovereignty and the process of human rights protection from modern
international legal perspective. The author indicates some changes in
approaches to state sovereignty, but, despite that, this feature of a state is
still inviolable.
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Problems of state sovereignty are becoming more actual in
conditions of the modern stage of state and legal development,
characterized by increasing interdependence of nations. Within the
conditions of globalization, the states, defending their own interests, are
forced to self-restraint on the issue of implementation of certain sovereign
rights and powers by delegating the right of their application to international
organizations (eg. UN', OSCE? or Council of Europe3) or supranational
institutions (eg, the European Court of Human Rights* and the European
Unions), which, to some extent, help the states to exercise their functions,
primarily the function of protection of human rights and freedoms. As a
result of these processes, the protection of human rights goes beyond the
responsibility of a separate state, becoming an agenda for the whole
international community and regional integration organizations, which legal
regulations define those international legal standards, below which the
states have no right to fall, and the failure of which may result in the
application of international legal sanctions.

International standards of the human rights sphere are obligations of
a state, arising from international law, which reveal and elaborate the

1 URL: http://www.un.org/

2 URL: http://www.osce.org/

3 URL: http://www.coe.int/

4 URL: http://www.echr.coe.int/
5 URL: http://europa.eu/
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contents of the principle of respect for human rights. Today, for example, it
has received regulatory consolidation in the Final Act of the Conference for
Security and Cooperation in Europe (Helsinki Act, 1975)°, in the primary
legislation of the European Union’. The international standards in the field
of human rights are nonuniform, as they are divided into universal and
regional. Analysis of the methods and mechanisms of specified categories
of standards leads to the conclusion, that the human rights protection
sphere’s regulatory framework of regional organizations of democratic
states (eg, the Council of Europe and the European Union), may be broader,
more concrete, more tangible and collateral than universal standards,
applicable across the whole international community. This is due to the fact,
that they have effective supranational mechanisms of collaboration with
their member-states, for example, the judiciary, which is empowered to
make binding decisions for national governments.

Each state recognizes no higher authority than itself in the regulation
of affairs in its own territory, which is a definition of sovereignty. But
interests of states and their members (citizens) extend beyond their own
boundaries and states have an interest in making sure their sovereignty
remains intact. Because there is no overarching authority to impose law and
lawful behavior on states, states have adopted rules to regulate their
interaction, including the use of force by states, rooted in their interest to
maintain sovereigntys.

As Stephen D. Krasner states, “Westphalian sovereignty ... refers to
the autonomy of domestic authority structures—that is, the absence of
authoritative external influences™. In the twentieth century, it defined the
nature of the relationships between the European states, gradually spreading
around the whole world. The concept of international society privileges the
state as the sole repository of sovereign authority and is based on the
assumption that international order can be best maintained if states respect
each other’s sovereignty by adhering to the norms of non-intervention in the
internal affairs of other states'".

® URL: http://www.osce.org/mc/39501 (assessed 18 March 2015).

7 URL: http://europa.eu/eu-law/decision-making/treaties/index_en.htm (assessed 18
March 2015).

*Keely Ch.B. Humanitarian intervention and sovereignty: mit deutscher
Zusammenfassung //Arbeitspapier / Konrad-Adenauer Stiftung, Bereich Forschung und
Beratung, Internationale Politik, 1995. - P. 5.

? Krasner S.D. “Problematic Sovereignty,” in Stephen D. Krasner, ed., Problematic
Sovereignty: Contested Rules and Political Responsibilities. - New York: Columbia University
Press, 2001. - P. 2.

' Ayoob M. Humanitarian Intervention and State Sovereignty. / The International
Journal of Human Rights. - Vol. 6, No 1 (Spring 2002). - P. 81.
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As a result, the system of interstate relations, formed on its basis,
acquired the universal character. Parallel with this process, there has
occurred the formation of the system of international organizations,
participation in which is always, to some extent, presumes restrictions of
rights of the national governments to implement certain powers or even
separate sovereign rights.

It is well known that the limitation of sovereign rights can be
voluntary and forced. Voluntary self-restraint of sovereign rights occurs,
when the states establish an international organization or form unions,
consciously agreeing, that they would have to coordinate the order of
implementation of some of their powers with the other member states or
have to pass powers for their implementation to supranational institutions.
Further in this direction have gone the European countries, having created
the European Union, supranational by nature, which is directly involved in
the implementation of internal and external functions of a state. Relations
between the EU and its member states are based on the principles of self-
restraint of the national governments in the matter of implementation of the
key sovereign rights and the possibility of using sanctions by the EU
institutions against the member states for an infringement of existing
provisions envisaged by the founding treaties. Forced limitation of
sovereignty, by its nature, is nonuniform, because it can be used legally - on
the basis of the UN Security Council resolutions, and without its
permissions.

The processes of globalization and integration, which began to
develop rapidly after the adoption of the Charter of the United Nations'', led
to the adoption of new principles and norms of international law, which
increasingly influenced state sovereignty, changing pre-existing approaches
to its implementation. The most prominent role in limiting of state
sovereign powers play numerous norms and principles, that regulate the
sphere of human rights, forming so-called «humanitarian law». The
effectiveness of the latter is provided by a specially established system of
international control over voluntary compliance of assumed obligations by
national governments. As a consequence of this, violation of a right of an
individual may be appealed to such control institutions as the European
Court of Human Rights, which decisions are binding for the national
governments.

In the second half of the twentieth century, the doctrine of human
rights has become a universal system of human values, which received
general recognition at both international and national levels. As a

"' Charter of the United Nations, http://www.un.org/en/documents/charter/index.shtml
(accessed 18 March 2015).
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consequence of this, the level of security and protection of basic human
rights appears as the criterion, which underlies the assessment of the level
of civility of a state, and hence the attitude of other members of the world
community. A state, considering itself civilized, should strive to create
conditions, under which the possibility of coercion domestically and
internationally, would be minimized.

Only under condition, that such policy would be the default for all
states, there may be climate, conducive to respect human rights, to resolve
humanitarian problems, the creation of community of lawful states. For
realization of human rights, political will is always needed to adopt
legislation, that regulates the relationship between individuals and states.
The human rights without legislative consolidation is something ephemeral.
A right of a person becomes the right, when there is a legal protection
mechanism behind it'>. The history shows, that in most cases namely
national barriers prevent full implementation of natural and positive human
and civil rights.

We can agree with the view, that human rights are still far from
being able to weaken national sovereignty, since they are within it.
However, more often it has been suggested, that if a state ignores or
forcedly refuses its role as a guarantor of common interests of its citizens, to
compensate this loss there must be created relevant institutions for
protection on universal or regional levels. The position of the international
community on the facts of gross violation of human rights is irreconcilable.
In the case of their detection, according to the International Law
Commission, the number of situations, which could only be treated as
internal affairs of a state, has been significantly reduced, and vice versa,
there is a growing number of situations, for which the concept of domestic
jurisdiction can not be used". The fact, that the international community
progressively moves in the direction from the system, for which there has
been the priority of sovereignty, to the value-oriented and individual-
oriented system, has profound effect on its limits'*.

Nevertheless, it has also been asserted that state sovereignty cannot
be breached without legal recourse to the UN Charter and its collective
security mechanisms: neither considerations of human rights nor state

"2 Chernichenko S.V. Prava cheloveka i gumanitarnaya problematika v sovremennoi
diplomatii // Moskovskii zhurnal mezhdunarodnogo prava. - 1992. - Ne 3. - S. 36.

Report of the International law Commission on the work of its forty-seventh session.
Official Records of the General Assembly. - 50th Session Supplement 10 (A/50/10). - Para 75.

" Tomuschat C. International law : ensuring the survival of mankind on the eve of a
new century : general course on public international law (volume 281). / Collected Courses of
the Hague Academy of International Law. - The Hague Academy of International Law. Brill
Online, 2015. — P. 237.
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sovereignty is to be permitted to trump the other'>. Some scholars have
expressed disappointment with the fact, that "human rights are still far from
being able to weaken state sovereignty as exist within sovereignty"'®, but
others conclude, that eradication of sovereignty, loss of its classic features
(absoluteness, indivisibility and limitlessness) has already been going for
today.

Overall, there is no contradiction or competition between categories
of sovereignty and human rights protection. These categories, in some way,
are complementary to each other. Moreover, it is conceded that human
rights need, in order to be effectively enjoyed, some form of power - like
state power - which guarantees and defends them. But, despite all above-
mentioned factors, sovereignty remains the general feature of a state, its
legal status, and in this respect, it is still inviolable.

" Volsky A. Reconciling Human Rights and State Sovereignty, Justice and the Law,
in Humanitarian Interventions. / The International Public Policy Review. - Vol. 3, No. 1
(JUNE 2007). - P. 46.

'* See for example: Peters A. Humanity as the A and Q of Sovereignty. // European
Journal of International Law. - Volume 20, Issue 3. - 2009. - Pp. 513-544.
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Before answering the question what place the ECtHR-decisions take
in the legal system of a state it is necessary to define what place the

. . 1 . . .
Convention of 1950 takes itself . Russia uses the dualistic conception of the

relationship between the international the and the national lawz.

According to part 4 of article 15 of the Constitution of the RF the
generally recognized principles and norms of the international law and the
international treaties of the Russian Federation are the part of its legal
system. If an international treaty of the RF fixes other rules than an act, the
rules of the international treaty should be applied. At the same time, the
ratification of the treaty which contains the rules other than the Constitution

' Cm.: Renucci J.-F. Droit europeen des droits de I'homme. L.G.D.J. 2001. Paris. P.
540. Kumm M. Towards a Constitutional Theory of the Relationship between National and
International Law. International Law. Part I and II. National Courts and the Arguments // URL:
www.law.nyu.edu/clppt/program2003/readings/kumm1and2.pdf; O6s3aTenscTBa rocynapcrts -
y4JacTHHKOB EBpomefickoli KOHBEHIIMH O 3all[UTE IIPaB YeJIOBEKa M OCHOBHEIX CBOOOJ IO
HCIIOJIHEHHUIO TIOCTaHOBICHUI EBpormeiickoro cyna mo mnpasam 4venoBeka / Ilox pen. JI.M.
Uypxunoii // Cepust "MexyHapoaHas 3alIuTa rpas denoseka'. - Exarepunbypr, 2005. - Beim.
5. - C. 34; Crangaprel Cosera Espomsl 1o mpaBaM 4YeloBeKa M pocCHifcKas
[paBoONpUMEHUTENbHas mpaktuka. COopHuk aHamurHdeckux crareidl / ITox pex. M.P .
Bockobutosoii. - M., 2005. - C. 20.

? Cm. noapo6ree: Mapoukun C.FO. JleiicTBHE M peau3aiys HOPM MEXKIyHapOIHOTO
mpaBa B MpaBoBoii cucreme Poccuiickoit ®enepanuu: Monorpadus. - M., 2011. - 288 c;
MexnyHapozaHoe my6mdnHoe npaBo: Yueonux / OtB. pex. K.A. bexsmes. 5-e m3a. - M., 2009;
MexnynapozaHoe npaBo: Yuebuuk / Ots. pen. I'.B. Urnarenko, O.1. TuyHoB. 5-¢ u3n. - M.,
2010; buproxos I1. H. Mexnynaponnoe npaso: YueOuuk / II. H. buprokos. 7-e u3n. - M.,
2014. - . 8.
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does is only possible after the changes in the Constitution. The Constitution
takes priority over the international treaties. However, the treaties take more
effect in case of conflict with acts. In other words, the decisions of ECtHR
are included in the legal system of the RF and as acts of interpretation of the

. .. 3
Convention take the priority over the acts .
Article 1 of the Federal act on the ratification of the Convention and

the protocols thereto 19984 provides: “the Russian Federation recognizes
ipso facto and without special agreement the binding jurisdiction of the
European Court of human rights on the interpretation and application of the
Convention and the Protocols thereto”.

The article 6 of the Federal Constitutional Act “On the Judicial

System of the Russian Federation” of 19965 provides that bound by the
decisions of international courts on the territory of the Russian Federation
«is determined by the international treaties of the Russian Federation».

In accordance to the Federal act on the ratification of the Convention
and the Protocols thereto 1998 decisions of the ECtHR taken in respect of
the Russian Federation are an integral part of the legal system of Russia.
The specified judicial acts are binding for all state authorities. Moreover,
the Court-judgments are legal facts for the revision of the decisions, adopted
by the national judicial authorities.

For example, in accordance to article 413 of the Russian Code of

Criminal Procedure6 a new circumstance which serves as a basis for
revision of judgment of Russian courts in criminal cases is established by
the European Court of human rights as a violation of the Convention. They
are: a) the application of the federal act which is not responded with
provisions of the Convention; b) other violations of the provisions of the
Convention.

So, the ECtHR-decisions are the basis for the revisions the judicial

. 7
acts on the reason on «new circumstances» .

* Cwm.: Kapamanyksn [l .T. Aktel EBpomeiickoro cyaa 1o TpaBaM dejloBeka B
poccuiickoil IpaBOBOil cucteMme: ydeOHoe mocobue. - Omck, 2013. - 96 c.; Hemaraesa T.H.
Pemenuss EBpomeiickoro cyna 1o IpaBaM UelIOBEKa: HOBEILIBI U BIUSHHE Ha
3aKOHOJIATENILCTBO U MTPAaBONPUMEHHUTEIIBHYIO IPAKTUKY: MOHOTpadus. - M., 2013. - 304 c.

4 Cobpanue 3akoHonarenscrea PO. - 1998. - N 14. - Cr. 1514.

3 Cob6panue 3akononarenscra PO. - 1997.-N 1. - Cr. 1.

6 Cob6panue 3akononarenscrsa PO. - 2001. - N 52, 4. I. - Cr. 4921.

7 Conosrera T.B. Toctanosnenus Bepxosnoro Cyna P®, Koucturyrmonnoro Cyma
P® u EBpomneiickoro cyna 1o mpasaM 4eloBeka B cepe rpaxkJaHCKOro CyAONPOM3BOJCTBA H
nopsiok ux peanusanuu: MoHorpadus / ITox pex. O.B. Hcaenkosoil. - M., 2011. - 240 c.;
Pextuna M.B. Ilponenypa npuMeHeHus mnoctaHoBieHuit EBpomneiickoro Cyna mo mpaBam
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Approving the recognition of the importance of the legislator the
decisions of the ECtHR, I can not agree with the approach of the judgments
of the ECtHR as “new” circumstances. In my opinion, we should talk about
another thing. The ECtHR checks on the fact the application of the
Convention in each case. The fact of incorrect application (or non-
application) of the Convention had already taken place in the time of state
bodies decision-making which was «appealed» to the ECtHR. In other
words, the violation of the Convention had already existed; it wasn't simply
“seen” (or was intentionally unseen). What does this «new circumstance»

mean ?

Therefore, in the context of the Russian Constitution it has been the
violation of the international treaty and the provisions of the part 4 of article
15 of the Constitution. I suppose, another rule should act that in this case;
the decision of a state court shall be a subject to revocation because it
violates the proposition of substantive or procedural law.

Thus, the judgments of the ECtHR are not the sources of Russian

lawg. They only reveal the content of the relevant articles of the Convention
1950. In that context they interpret the Convention, the decisions of the
ECHR are obligatory for Russia even if they were made in respect to other
states.

The ECHR system approach is needed for effective interaction of the
Russian authorities with the mechanism. It should include a concerted
action of factors affecting the success of the activities of the Russian
Federation in the sphere of human rights protection. They comprise: a)
active functioning of the body vested with the competence to develop
proposals for response set forth by the Court of the violation; b) national
implementation of the legal positions of the ECtHR; c) the activity of the
Russian Federation to ensure the law enforcement knowledge and skills in
the application of the legal positions of the Court and to ensure a wide range
of persons access to the texts of the judgments of the ECtHR; d) the basis of

4elnoBeKa B IPaXJAHCKOM CyJOIPOH3BOACTBE CynbsaMu Poccuiickoii ®enepanuu //
Poccuiicknii cyaps. - 2014. - N 9. - C. 35 - 38.

¥ Biriukov P. On the Problem of Execution of the European Court of Human Rights
judgments // IlpaBoBe 3abe3nedeHHs e(EKTHBHOTO BUKOHAHHS pIlIeHb 1 3aCTOCYBaHHS
MIPaKTUKH €BPONEHCHKOro Cyly 3 IpaB JIOAUHU :@ Marep. 2-i MDKHAp. HayK.-IPakT. KOH.
(Ogmeca, 20-21 Bepecus 2013 p.) / 3a pen. m.1o.H., npod., akanemika C.B. KiBanosa; Harrion.
yH-T «Ozecbka ropuauyHa akajgeMis». — Oxeca, 2013. - P. 163-171.

’ Cm.: Escrurneea M.C. TIpoGreMbl HCIOJNHEHHs MOCTAaHOBIEHHH EBpomneiickoro
Cyna 1o mpaBaM 4enoBeka B oTHomeHHu Poccuiickoit deneparuu // VicrionHuTeNbHOE IPaBO.
- 2014. - N 3. - C. 22 - 25; Pynakosa C.B. IIpumenenune nonoxxenuit KouBeHuuu o 3ammure
IIpaB 4YeIOBEeKa I OCHOBHBIX CBOOOJ B YrOIOBHOM CYyIOIPOH3BOACTBE // MexkayHapoaHoe
YTOJIOBHOE IPaBO U MEXIyHapojaHas roctunus. - 2013.-N 6. - C. 7-9 u gp.
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the officials guilty of violations of human rights which became the subject
of the Court; e) legislative strengthening of the described system of
measures.

In this regard, I propose to adopt the Federal act «On the Russian
Federation's commitments arising from the Convention on the protection of
human rights and fundamental freedoms and the decisions of the European
Court of Human Rightsy.

This Act should contain norms referring to the existing norms of the
Federal act on ratification of the Convention and the protocols thereto,
remedial legislation and new rules to eliminate legislative gaps and negative
law enforcement practice in this field.

The Act should be included the following:

1) to determine the status of the judgments of the ECtHR in the legal
system of the Russian Federation. The decisions of the ECtHR: a) are
mandatory for Russia as a party in the case; b) contain the legal positions
which are mandatory to the norms of interpretation of the Convention for all
States-parties;

2) to define the list and procedure for the implementation of General
measures for the execution of judgments of the ECtHR with the indication
of subjects of execution;

3) to determine the procedure for the implementation of measures of
individual character on the execution of judgments of the ECtHR with
indication of subjects of execution (specific bodies of executive, judicial,
legislative branch), the appropriate links on the procedural legislation on the
issues of resumption of the proceedings in the court, the resumption of the
case by the administrative body;

4) to determine the mechanism of action in case the ECtHR in
relation to Russia the so-called «pilot» regulations, i.e. regulations, where a
serious structural problem is recognized and the state is to eliminate the
violations in respect of all persons of this category;

5) to detail the responsibilities of the Commissioner of the Russian
Federation about his regular recommendations on General measures and
other legal consequences of the judgments of the Court. It is necessary to
detail the algorithm of actions of the Russian Federation at the ECtHR on
the analysis of solutions and definition of necessary measures of a General
nature and coordination: a) the analysis of the circumstances that led to
violation of the Convention; b) proposals for amendments to the current
legislation; c) proposals for amendments to administrative practices; d)
proposals for accounting during the preparation of draft laws; e) proposals
on providing training on the Convention and the Court's practice for judges,
prosecutors, lawyers, law enforcement officials, immigration officers and

4



other persons whose professional activity is connected with law
enforcement; f) proposals for the implementation of other measures of a
general nature aimed at addressing the shortcomings of a systemic nature
caused by the termination of these shortcomings the violation of the
Convention and ensure the maximum compensation of the consequences of
these violations; g) the list of Central bodies of executive authorities that are
responsible for implementing each of the services offered in the view of
activities; g) analytical review for the judicial bodies with proposals on
bringing of court practice into conformity with the Convention;

6) to require the publication of the recommendations of the
Commissioner of the Russian Federation at the ECtHR in «The Russian
Newspaper» within 3 months from the date when decision of the Court
became final; to set requirements of the publication in «The Russian
Newspaper» the information sent to the Russian authorities to the
Committee of Ministers of the Council of Europe about the measures for the
execution of the ruling of the ECHR,;

7) to determine the responsibilities of the Federal Assembly of the
Russian Federation in the field of examination of draft acts affecting human
rights issues for their compliance with the Convention in its interpretation
by the European court of human rights.

8) to provide for the obligation of courts to apply the legal position
of the ECtHR in cases concerning the rights guaranteed under the
Convention 1950;

9) to provide for the duty of the Supreme Court of the Russian
Federation to take clarification on certain categories of cases with particular
attention to the cases in which the ECtHR indicated systemic, repetitive
violations of the Convention;

10) to determine the responsibilities of all the subjects of the
enforcement process on the application of the standards of the Convention
based on the legal positions of the ECtHR concerning the rights guaranteed
under the Convention; to specify the Commissioner for human rights in the
Russian Federation and the regional ombudsmen on human rights as
subjects of promoting the application of standards of the Convention and
the legal positions of the ECtHR at the protection of the rights of the
individual applicant and an indeterminate number of people;

11) to stipulate the procedure for the translation and publication of
the ECtHR decisions rendered against Russia in «the Russian newspaper»
within a month from the date on which the decision became final;

12) to define the subjects responsible for the development and
implementation of programmes of vocational training and improvement of
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qualification in the sphere of application of the Convention and the
mechanism of implementation of the programs;

13) to establish a procedure for the implementation of the
administrative and disciplinary responsibility for the officials guilty in

violation of the Convention by the ECtHR with the reference to the relevant
rules of the amendments to the Code of administrative violations of the
Russian Federation, Federal Acts «On status of judges in the Russian

. 10 . T o .
Federation» ~ and «On bodies of the judicial community in the Russian

. 11 . . 12
Federation» , «On the Prosecutor's office of the Russian Federation»

«On the police»l3, regulations on ministries and other legislative acts.

Thus, the meaning of judgments of the ECtHR in each state depends,
firstly, on the concept of the relationship between the international and the
national law acting in that state and, secondly, on the status of the
Convention in the legal system of that country.

"% Poccuiickas razera. - 1992. — 29 urons.

"' Cobpanme 3axononatenscTea P®. - 2002. - N 11. - Ct. 1022.
> Cobpanne 3akoHoaTenbcTBA PD. - 1995, - N 47. - Cr. 4472,
¥ Co6panue 3akonoaatensctea P@. - 2011. - N 7. - Cr. 900.

44



Gender inequalities: mechanisms for their reduction and
reproduction

Assistant professor, phd student, Mariana Hr. Petrova
e -mail: mariana.petrova.pr@gmail.com
South-West University “Neofit Rilski”, Blagoevgrad, Bulgaria

Abstract

The article analyzes the bidirectional process of reduction and
reproduction of gender inequalities. The main focus of the research is on the
efforts and mechanisms for promoting gender equality incorporated in the
policies and key documents of the UN and the European institutions and
their results in the practice.

Key words: gender inequalities, discrimination, gender legislation.

For the purposes of the current analysis gender is defined as the
socially constructed unity that is based on the sex and assigns certain social
norms, roles and behavior to men and women, explicated in masculinity and

femininityl. The term becomes especially relevant in the 70s of last century,
when the structural theories and the feminist literature dominate, placing the
focus on the social nature of what we know as masculinity and femininity,
as "a set of social and cultural norms that people play in society according

to their biological sex"z. Essentially it is a concept associated with the
social differences between men and women, which change over time and
have a certain specificity in different cultures. Anthony Giddens determines
gender as one of the four major problems facing modern sociological
science.

The problem of gender equality, though not considered in the
present-day terms is not a new phenomenon, but has its origins back in the
late modernity. In Bulgaria and other former socialist countries the
emancipation of women has become a major challenge in the first half of
the 20th century. The Marxist project linked the idea of equality between
men and women with the doctrine of the class struggle and the idea of
removing the exploitation in societies and the utopia of creating a classless
society. According to Georgi Fotev the project does not problematize the

" Eckert, P & McConnell:Ginet, Language and Gender- Cambridge university press,
2003- P. 9-15

? XpectoMatus 110 Kypey "OCHOBBI TeHIEPHBIX HecenoBanuii". - M, 2000. - C. 57 -
70.
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ontological differences between genders, but thematizes the elimination of
legitimate social inequalities on the one hand, and equity and equality, on

the other hand3. In the second half of the century, research on gender issues
are provoked manly by research on women related problems, woman
studies. The most notable event in this respect is the conference devoted to
the study of women in London in 1975. In the coming decades thematic
twist occurs turning the problem of equality into that of gender. After the
nineties, with the destruction of the Eastern bloc, the globalization and the
enlargement of the European Union, the problem of gender inequality
becomes paramount and today occupies a key position in the policies of
global humanitarian, economic, social and political institutions.

In the debate on gender inequality there are two clear concepts
distinguished. The first one rejects any differences down by nature. Gender
inequality has institutional character, which determines the role of the social
statuses and the roles of women (housewife, mother) and men (the worker,
the head of the family). The second concept examines the sexual
inequalities in terms of justice and puts the emphasis on the protection from

gender discrimination .
The problem of gender inequalities defined by Betty Friedan as "the

problem that has no name"5 is not only a question of differences, but is
about power as well. An analysis of the history of gender relations reveals
sexual asymmetry and inequalities in each unit of the society. Gender
equality is also known as gender egalitarianism, sexual equality or gender
equality. In its interpretation lies the idea that men and women should be
treated equally and not be discriminated against on grounds of sex and
gender.

In present-day democratic societies scholars observe a peculiar
expansion of legal measures for regulation of gender inequalities in line
with the universal human values of peace, freedom and equality.
Mechanisms for gender equality are focused on the eradication of
discriminatory policies on the basis of gender, unequal access to public
positions, social rights, economic benefits, cultural discrepancies and so
forth. For example, the primary objective of the Universal Declaration of
Human Rights refers to the implementation and protection of all human
rights and values. It aims to create equality in law and in social situations

* ®otes, I'. u Crownosa, P. : YeHute: paBHONUpaBHE, PA3IMUME M HEPABEHCTBA:
XKenwure: cnpasemsoct guec. - MK “Kora”- Codust, 2000r. - ctp. 10-40.

* Kouesa, T.: PaBeHCTBO, pasiuMuMe, PAslHUhs - HPOIBIKABAIMAT (DEMUHHCTKH
neodar.

* Friedan, B.: The Feminine Mystique ,1963.
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and to ensure equal pay for equal work of the UN. Furthermore, one of the
fundamental values of the European Union, coming from 1957, is the
equality between men and women. It is connected to the principle of equal
pay for equal work, which then becomes an element of the Treaty of Rome.
Further, gender equality is defined by international organizations as relevant
to human rights, particularly women's rights and economic development
and is laid in all legislative initiatives, as well as in the practical and
scientific projects work funded by the European Commission. In this
respect the Beijing Platform for Action from 1995 should also be noted, as
one of the most important international agreements regulating the right of
women to participate fully in all spheres of public life on the basis of

equality6. According to another platform - the Platform of the World Bank
(2000) unequal access to information, services, participation in economic,
political, social life has an essential role on human well-being and economic
growth of a nation.

The mechanisms of the international institutions are aimed at solving
the problems of unequal participation of women in governance processes,
filling management positions and making important decisions. Working
under the slogan "democratic security" the Council of Europe today
maintains a stable policy of ensuring gender equality as an integral part of
human rights. This is ensured in the existing European Convention for the
Protection of Human Rights and Fundamental Freedoms signed in 1950.

As mentioned, anti-discrimination legislation is a major part of the
legal standards of the European Union. The obligation to Member States to
ratify these laws, makes them a part of their national legal system, which is
essential for the promotion of gender equality. In the process, countries can
define their priorities and thus there are some differences in the organization
of their normative acts. In some jurisdiction systems there is a general anti-
discrimination policy which ascribes gender as a sign of discrimination,
others adopt separate laws for gender equality or combine both approaches.
Apart from legislation another major mechanism for gender equalization
that the European Commission focuses upon in the recent years is gender
mainstreaming. The objectives of the gender mainstreaming are
summarized as:

* making gender equality a concrete reality in the lives of women and

men;

®§ 13 Women's empowerment and their full participation on the basis of equality in
all spheres of society, including participation in the decision-making process and access to
power, are fundamental for the achievement of equality, development and peace; Fourth World
Conference on Women Beijing Declaration, 1995
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« improving policy-making by bringing it closer to the citizens' needs. .

This is an integrated approach, since it is not a replacement for the
equal opportunities policy but aims to be its complement, and does not
focus solely on women, but on the relationships between women and men

for the benefit of both sexesS. It is of crucial importance that the tools of
gender mainstreaming are applied in the early stages of preparing the
policies of states and not later as an amendment.

In Bulgaria there is a clear legal framework regulating the equality of
different groups in society. The Discrimination Act is considered sufficient
to ensure overall inequality in different social, ethnic, gender or other
groups.

Evidently, in today's globalized world, incredibly huge efforts are
made in the pursued of a policy ensuring gender equality.
Antidiscrimination legal guarantees maintain constructive pace, becoming
part of national politics in more and more countries worldwide. But a
question arises that seems to be avoided or rather overlooked and
underrated behind the many declarations, conventions, agreements and
laws. To what extent real gender equality exists and is it really possible
beyond the formality? Different methods for the acquisition of empirical
data for measuring gender equality show not so desired results as regarding
to the participation of women in government, occupying leading positions,
equal payment, etc. It is necessary to address the causes for those
discrepancies in order to ensure that they are resolved.

Gender inequality is not an arbitrary phenomenon but a social
construct, based on gender stereotypes coming from the norms and values
of traditional society that has been transferred to present-day postmodern
societies, which in turn maintain or alter them or even construct new ones.
So the process of achieving gender equality is twofold. On the one hand
there are institutions which legally regulate the matter, and on the other side
of the dichotomy are individuals — ourselves, but not as victims of
discrimination, but as the architects of a modern, free from prejudices,
equivalent civil society.

7 Tools for gender equality s http://ec.europa.eu/justice/gender-

equality/tools/index_en.htm.

¥ ,PELKOBOZICTBO 32 JUKEHIBP MEHHCTPHIMHIHT MOCPEICTBOM MOJTUTHKHTE 33 3a€TOCT”,
EBponeiicka komucus - JlroxcemOypr: Ciyx0a 3a opunuanay mybnukanuu Ha EBponeiickure
o6urHOoCcTH, 2008- cTp. 29-41.
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Abstract

This article is dedicated to the situation of the Macedonian minority
in Bulgaria, neglecting the right of self-determination in a member state of
the European union and the weakness, and the ineffectiveness of the
international mechanisms for defending human rights.
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ITocroeuknor HanuoHadeH MHT Bo byrapuja ja wHckiIyuyyBa
MOJKHOCTa 3a CYHITECTBYBAam€ HAa MAKEJOHCKH HACHTUTET DPA3IM4eH OJ
OyrapckuoT U CIOpeA Toa U MOCTOCHE Ha MAKEeJOHCKO MAJLUHCTBO BO
Byrapuja. Cenak, Toa He OMIO cekoram Taka. 3a IpB MaT MaJIIUHCTBOTO
6uno npusHaeHo 1mo 1944 r., HO TaKBOTO NMPHU3HAHUE HE NMPOJOKUIO HUTY
nBe geneHuu. lIlomanky ona enHa TroaMHa MakeqoOHIUTE YKUBale
OrpaHHYEHa KyJITypHa aBTOHOMHja, KOjalITO Owuia YHUINTEHa II0
pesonyuujata Ha MHGOpMOUpo npotus Turo u Jyrocnasuja og 1948 ., a
MaKeJOHCKOTO MAlLMHCTBO I0TOA CTaHAJIO 3aJ0XKHUK Ha OJHOCUTE Mery
Coserckuor Cojy3 u JyrocmaBuja u roineM Opoj Makenonuu Ouie
penpecupanu Bo byrapuja kako THTOBHCTH.

Bo BpeMeTo kora MakeIOHCKOTO MAaJI[MHCTBO OMJIO NMPH3HABAHO HA
nonucute Bo byrapuja ce msjacHune mery 168 000 (1946 r.) u 187 000

(1956 r.) MakenoHuu.

ITo 1963 r. KomynuctuukaTa naptuja Ha 4eno co Tomop JKuBkoB
3all0uHyBa Kypc KOH Tpajielhe¢ Ha €IMHCTBEHa COLMjaTHCTHYKa Oyrapcka
Haruja. [IpBa xpTBa ke 6unat MakenoHIUTE, YUe TOCTOCHE € HETUPAHO Ha
CHTE MOXHM HauMHHU U HHMBOA, TOKMY CIOpe] MakcuMaTa Ha JKUBKOB 1eka

! Bacun Jorecku, Hanponannara adpupmanuja Ha MakenoHiure Bo [IMpUHCKUOT e
Ha Maxkenonuja 1944-1948 r., MHU, Ckomje, 1996, c. 109-111, Kpacumup KbHes,
3aKOHO/IATENICTBO U MOJIUTHKA KbM €THUYECKHTE U PEIIMTHO3HUTE MAIIIMHCTBA B brirapus", B
A. Kpbcresa, (pen.), O6umoct u uaeHTuaHoctd B bwarapus, Codus, ITerekcron, 1998 r., c.
97.
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2
,TAKBO MAJIIUHCTBO HeMa U He Moxe Ja uma“. Toa co3paBa HOB OpaH of
penpecuu, OBOj MaT, IPOTHB CaMOTO CaMOOIpejelyBame ,,MakeqoHel ",
CTOTHIIM JIyfe ce (pIeHH BO 3aTBOPHTE, a YIITE TOBeke ce HCEIyBaHU U

MaJTPETUPaHHU Of MOJUTHYKATa MojuLHja. [palnemero Ha eIMHCTBEeHaTa
HallMja MOHATaMy Kako CBOHM XpTBU ke ru 3eme Ilomanurte, Pommute u
TypuuTte (MMO3HATHOT MPEPOIOSHCKHU MPOIIEC).

ITamoT Ha KOMYyHH3MOT HE JOBEIyBa JO TojieMa MpOoMeHa BO OJHOC

4 .
Ha Maxkenonuure. BcymHocT, U camaTa Te3a 3a €IMHCTBEHa Hanuja 0e3
MaJIUHCTBAa, HeMma Ja Owuge HamymTeHa Bo byrapuja aypu u 1o
uHTerpanujata Bo EBpomckata yHuja, HHTy ke Oume 3ampeHa
5

JUCKpUMUHALM]aTa.

Haxko pemnpecujata IpoTUB U3jaBUTE HA MaKEAOHCKOTO MAIIUHCTBO
mo 1990 r. He e Tonky OpyTanHa Kako HMOPaHO, CeMak, Taa MPOAOJIKYBA U
BKJIy4yBa IL[EJIOCHO H30JHPAaEkE 0]l OMIITECTBEHHOT U MOJUTHUYKHUOT KHUBOT
IpeKy HeperucTpHpame Ha MaKeJOHCKU MapTHH U OpraHu3anuy, 3a0paHa 3a
jaBHM COOMpH, CaTaHW3UpaAkhEe Ha MAaKEJOHCKHTE aKTUBHCTH E€THKETHpPaHU
Kako Hempujarenu Ha Byrapuja, mpegaBHMIHM, POAOOTCTAHUIM H Tyfu
areHTH miakanu on Maxkenonuja, Cpb6uja, ['pumja, Pycuja wim CAJl u
nprMeHa Ha (U3MYKO HAacWUICTBO. Jlen o] pempecujara ce U3pasyBa U BO
HEerMpameTo Ha IPaBOTO Ha caMooIlpeaeNyBame, koe ce npudaka camo
JIOKOJIKY € BO COTJIACHOCT cO oduIMjaiHaTa ,,MCTOpUCKa BHUCTHHA™. Bo
Byrapuja Hema JOKYMEHT BO KOj rpalfaHMHOT OM MOJKen Jia ja I0COYr
CBOjaTa eTHWYKa NpumanHocT. J[o aeHec Ha HUTY efeH on Oyrapckure
nonucu Hemano rpada ,,Makenonen™. Bo cBojoT cTpemex aa ro oxpedar

? BKIT, KOMHHTEpHBT H MakeJOHCKHAT Bbrpoc (1917 — 1946), Codus 1998, T. 2,
Apxusute roBopsT, KH. 5, [Ipunoxenune Ne 1, c. 1288, 1292.

* Buju MHOTYGpOjHHMTE CBEIOITBA BO 300PHHMKOT CO CTIOMEHH M JIoKymeHTH: TaGy,
BpeMe Ha cTpax u crpajganue, Cangancku, 2014 r.

* MaKeloHCKOTO MaJIIMHCTBO O(DUIM]jaIHO € HETMPaHO OJl CUTE HajBMCOKH GyrapcKu
naTynnuu. Cropeny, Ha IpuUMep, JeKiIapanuja Ha Oyrapckuor mapmament ox 1990 r. B.
PabotHuuecko xaeno, 6p. 66, 7 mapt 1990 r., ctp. 1. ,,He CchbIuecTByBaT HUTO HCTOPHYECKH,
HHUTO INIPaBHY, HUTO KaKBHTO U Jia € JPYTHM OCHOBAaHMS Ja Cé THPCH TaKOBa MAJIMHCTBO”,
Crojko CrojkoB, Makenonnure Bo byrapuja Bo 6opba 3a qoBexoBu mpasa, biaroesrpax 2005
r.,c.2.

* Bo GyrapckmoT yCTaB OTCYCTBYBa CAMHOT IIOMM ,,MaJIIMHCTBO". Buau u Report by
Thomas Hammarberg, Commissioner for Human Rights of the Council of Europe, following
his visit to Bulgaria from 3 to 5 November 2009,
http://www.omoilindenpirin.org/news/2010/february27 e.asp, Hrop Yasescku, Illepor Ha
Oyrapckara AWIUIOMAaTHja He IpU3HABa MAallUHCTBA, B . Bpeme, 7 maii 2010, Macedonian
Remains a Dirty Word in Bulgaria, By Boryana Dzhambazova, Balkan Insight, 22 deBpyapu
2011, Report on the situation of the Macedonian minority in Bulgaria,
http://www.omoilindenpirin.org/news/2013/report.pdf
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IIOCTOCHETO Ha OBa MAJIMHCTBO Oyrapckure B mactu og 1963 1.
npuOeTHyBaaT ©  KOH pa3lMYHM MAaHUIYJTallMd Ha MOMUCHUTE, OX KOHU
HajyecTaTa € He3aluIlyBamke Ha HapOJHOCTA Ha JIyfeTo O]l MaJIHHCTBaTa,

co3JaBame Ha aTMocdepa Ha cTpaB IpeJ MONUCOT U ci. Ha TakoB HaumH

6pojkara Ha Makenonuute Bo byrapuja e Bemrauku cuMmHaTa ox 187 000

Ha 1600, a 6pojkara Ha dyre ,,0e3 HapoaHOCT® e 3rogemena Ha 730 000 (10
7

%) Bo 2011 r. — mpeTeXHO MPUNATHUIU HA PA3TUUYHU MATIIUHCTBA.

Opn mpaBeH acleKT HeTUPAmEeTO Ha MPaBOTO HA CAMOOIPEIETyBamke
ce apryMmeHTHpa cO OTCYCTBOTO Ha jacHa M OMNIITa Mel'yHapoJaHa
neduHUIMja, TO ce TOJNKYyBa KAaKO IpENylITamke Ha APXKaBUTE IPaBOTO

caMM Ja OompejenyBaaT KOj M INTO € MAaJIMHCTBO,a koj Hee. Taka,
OCTaBamkETO Ha MPOCTOp 3a ModeKcHOnIHA MpUMeHa Ha JOKYMEHTHTE 32
mpaBaTa Ha MAaJIMHCTBaTa Ce TOJIKyBa Kako IIpaBO 3aH UBHO
CyCHEeHIUpAbE.

Bo ncra Hacoka e ¥ MOJUTHKATA HA UTHOPUPAKkE Ha MPETOpakuTe Ha
Mel'yHapOJHHUTE MHCTHTYIIMM M OpPTaHU3allUM 3a MPU3HABAKE U 3alUpame
Ha AMCKPHUMMHAIM]aTa IPOTUB MAKEIOHCKOTO MAJIMHCTBO, a UCTO Taka U
Ha cepujaTa npecyAu Ha EBpPOICKHOT CyJ 3a YOBEKOBH IIpaBa IPOTUB
Byrapuja 3apanu HapyllyBame Ha IPaBOTO HAa OPraHU3UpPAmE U coOUpame
Ha Makenonnute. Bo nocnegnure 15 rogunu KoMUTETOT HA MUHUCTpHTE
Bo Crpa3byp MMa J03BOJIEHO 3aTBOpPame HA OCYyM TaKBH MpPeCyId Kako
HUCHOJTHETH HE3aBHCHO INTO JOCera HUTy €AHa OJf OpraHU3aIlUUTe
noOeAHUYKN HeMa peructpanuja. Bo neanor oBoj mporec MeryHapoIHHTE
CTPYKTYpH 3a IIpaBaTa Ha YOBEKOT M MAIIMHCTBATa AEMOHCTPUpAaT rojemMa
c1aboCT ¥ HeCmoCcOOHOCT Aa I'u OpaHaT mpaBaTa Ha 4oBekoT. Ce pas3bupa,
HeeeKTUBHOCTa Ha KOMUTETOT Ha MMHUCTpPUTE M He € 0co0eHO
HM3HEHaJlyBauka aKko ce 3eMe MpeaBUA JeKa Toj Ae-(pakTo IMpeTcTaByBa
coOpaHHe Ha OCyAEHHUTe KOM TO HaJArjieIyBaaT HCIOIHYBAkETO Ha
TpecyauTe TOHECeHH MPOTUB HUB. OTCYCTBOTO Ha e€()eKTHBHA 3aIlTUTA Ha
IpaBaTa Ha YOBEKOT BHATpe BO cCaMHTe Ap)KaBH, MeryToa IOBeie 10

6
Muxaun HBanoB: IIpeOposiBaHETO JOrOJMHA BEYe € KOMIIPOMETHpaHO, 23

CenremBpH 2010, http://www.bghelsinki.org/bg/novini/bg/single/mikhail-ivanov-
prebroiavaneto-dogodina-veche-e-komprometirano.

Jokman 3a npebposBaHeTo Ha  HaceleHuero B bwarapus 2011,
http://www.omoilindenpirin.org/documents/doklad.pdf, Muxaun lBanos, /lanuure na HCU
3aMBIVIABAT CTHUYECKaTa KapTuHa, http://www.bghelsinki.org/bg/publikacii/obektiv/mikhail-
ivanov/2011-07/dannite-na-nsi-zamglyavat-etnicheskata-kartina/ 25 ¥Omu 2011.

¥ Pemenme Ne 2 ot 18 despyapu 1998 r. 0 KoHCTHTYIHOHHO A0 Ne 15 oT 1997 1.,
(O6n., IB, 6p. 22 ot 24.02.1998 r.), Jlokmag Ha He3aBUCUMHUS EKCIEpT IO IIpaBaTa Ha
MannuHCTBara, I'eif Maxnyrsa, Mucus B beirapus (4 go 11 romu 2011 r.), OOH TI'enepanna
acamoOures, 3.01. 2012 1.
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6moxupame u Ha CyfOT 3a YOBEKOBU IIpaBa MpeKy (HU3UUKH HECOBIIAJINBA
IUIaHUHAa OJ Kaiubu NoJHecyBaHM A0 Hero. lIpu oBue TEHACHIUH BO
HOCTEIHUTE JIeIeHUU Mel'yHapOJHUTE HHCTUTYIIMU C€ ITOYECTO COOUyBajKu

ce cO CBOjaTa HEMOK Ja It ce HaMeTHaT Ha byrapuja, mpeTmo4yuTaaT na
3eMaaT OJUTyKH MpeKy KOU ce CTpeMar Ja CU ro ,,3aduyBaaT oOpa3or™ u jaa
BOCIIOCTaBaT MPUBHUJ Ha MOYUTYBAmkE HA MIpaBaTa OTKOJKY Ja ja MpHU3HAaT

cBojara 1{6M01’<.l

Bupokparujata Bo EY, HecocoOHa fa ' coBiaga cuUTe MpobiIeMu,
paboTu Mo JMHHjAa Ha NMPHOPUTETH U IOMaJl OTIOP, NMPH LITO € BO CHia
MaKcuMmara ,HemMa KOH(QIMKT — Hema mnpoOinem“. Ilputoa mpaBata Ha
9YOBEKOT M Ha MAaJI[UHCTBATa CE jaByBaaT Mel'y MOCIETHHTE MECTa CHOpes
OPUOPUTETOT U TOYECTO CE HMHCTPYMEHTalIM3upaaT BO MelyAp:KaBHU
IpenyKyBama OTKOJNKY Ja ce OpaHaT peanHo. Taka HeedeKTUBHOCTa Ha
MefyHapOoJHUTE MHCTHUTYIMHM, MakKap M HEHaMepHO, BO CYIITHHA
NOTTHKHYBa KOH I0jaBaTa Ha KOHQUIMKTH Kako €JWHCTBEH Ha4MH 32
pemaBambe Ha npobOiemure. MannuHCTBaTa KOM KakO MAaKEJOHCKOTO He
cakaaT MM HE ceé BO cocToj0a Ja reHepupaar KOH(IUKT HeMaaT HeKoja
Cepuo3Ha HajIex JieKa ke UM ce oOpaTu BHUMaHMe. JlypHu U Kako rpafaHu Ha
EBpornckara yHHja THe pealHO ce€ MpEeNyIlNTeHH O] €BpoIckaTa Bilaja Ha
nobparta Bomja Ha Oyrapckute Biaactu. C¢ ymre jganeky of Toa Ja Oupe
eAuHCTBeHa JpxaBa EY Hee Bo cocrojOa 1 a BOCIOCTaBU E€IMHCTBEHU
KPUTEPUYMH BO OBaa 00JacT U Jla 0 HaMeTHE HUBHOTO NOYUTYBamke, IITO
BCYIITHOCT, IOKOJIKY He ce HaJMHHE, ke 3Hauu U JeBaJIBUPamkEe Ha MPaBOTO,
HaMETHYBalk€ Ha JBOJHH KPUTEPUYMHU H 3I0yNoTpeba Ha OCHOBHHTE
IPUHIUIN Ha caMmara yHuja. Ha Toj HauMH NPUHLIUIOT HAa CONUAAPHOCT ce

NOKaXXyBa Kako MPHHIUN Ha OeCHpUHIMIMENHA COJHAApPHOCT Mery

i i 11
APKaBUTC-YJICHKH, a HE METYy I'paraHuTe, 1 HE BO HUBHA KOPUCT.

[Tonoxx06aTa HA MaKeJOHCKOTO MAJILIMHCTBO BO byrapuja He Moxe 1a
ce o0jacHyBa Kako TIOCHEAMIIa TOTAJUTAPHOTO HACIEACTBO HA
KOMYHHCTUYKUOT pexXHUM. Toa € OUUIIIeTHO O/ cropendara co monoxodara
Ha MAaKeIOHCKOTO M JpYyrM MallUMHCTBA BO €IHA Jpyra 4WieHKa Ha

° Council of Europe commissioner urges Bulgaria to register ethnic Macedonian party,
http://www.bbc.co.uk/macedonian/news/story/2008/02/080213_council bulgaria.shtml

' Taka KOMHTETOT Ha MHHUCTPHTE IO MpECyAaTa Bo KopucT Ha OMO , MnuueH” —
TTMPUH ke eBomyHpa OX 3allITHTa Ha IPHHIUIOT restituto integrum Bo 2007 r. 1o npudakame
Ha IIpecyjaTa Kako HCIoNHeTa Oe3 Bpakame Ha OJ3eMeHaTa PEerHCTpalydja Ha IapTHjaTa BO
2009. ECITY nak Bo MOCIHECIHHTE TOJWHH IIpUMEHyBa OT(prame Ha xabu 0e3 HHUBHO
pasrienyBame.

"' Bo cure Tacama Bo KOMHTETOT Ha MEHHCTpHTE BO Bpcka co mpecyaute Ha ECTTU
npotuB Byrapuja e 3abenexuiuBa moajpiikaTa mro byrapuja ja n00uBa 0l MHO3HHCTBOTO
uwieHkH Ha EY.
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EBponckara yHuja kxako I'pmmja , koja HeMa KOMYHHCTUYKO MHHATO.
Cnopenbara co I'pumja camo ymre moBeke ja AeMOHCTpupa ciaabocTa Ha
Mel'yHapOoJHHTE MEXaHU3MHU 3a 3alllTUTa Ha MpaBaTa Ha YOBEKOT, HO U Ha
camara EBpomcka yHMja. BCyHnIHOCT, HajKOMyHHCTHYKHOT II€PHOA BO
Byrapuja mapajgokcaaHO € M BpeMeé Ha HajrojeMa TOJEpaHTHOCT CIpeMa
MaKeJOHCKOTO MalIUHCTBO. Taka, mpoOieMHTe Ha MaKeJIOHCKOTO
MallMHCTBO C€ jaByBaaT Kako Jel OA €JeH MorojieM KOH(IUKT Ha
Bankanor, mTo Bo bByrapmuja BrilyuyBa HErMpameTO Ha MakKeJOHCKaTa
HaIyja, KyITypa 1 UCTOpHja, reHepanHo. M3pa3eHo He caMo Ha HCOIOMIKO
mojie, HO U BO MojuTHKaTa Mery byrapujam MakenoHuja Toa ce jaByBa
Kako KOpEeH Ha TeH3HHTe Mely ABeTe 3eMjU U CepUO3Ha Ipedka Ipex
eBpouHTerpamujara Ha Maxenonuja Bo EY.

Wneonorujata, MefyToa, € caMo egHaTa CTpaHa Ha mpobieMmoT. Bo
Ipallambe ce U KOHKPEeTHH eKOHOMCKH U MOTUTUYKH LENH, KaKo U OJpedeHU

14 . .
KpUMHHAJIHU MHTepecH. Taka, HCTOpHjaTa U HALlMOHATIU3MOT CE jaByBaaT
MOBeKe KaKo IapaBaH 3a BUCTHHCKATa U rpy0a peasHocCT.

"2 EFA strongly condemns Greece's continual destabilising and unfriendly behaviour,
http://www.e-f-a.org/news.php?id=406

1 Jasmurnor CIOp TH TaHTWpalle OJHOCUTE Mery aBeTe 3eMju of 1992 o 1998 r., a
mpo6IeMOT CO MAaIMHCTBOTO ¢ cé ymre akryeneH. Kiryuno Oapame Ha byrapuja crpema
MakeoHHja € fa ce OTKaXe OJf 3aIITUTA Ha MAKEJOHCKOTO MaIIIHCTBO.

" Ce MMa TIpe/IBMI MPONABAETO JAPIKABjAHCTBA HA MAKEJOHCKHM IPYKABJAHM INTO
JOBENO 10 aKyMylalWja Ha HEKOJNKY CTOTHIM MUIIHMOHH e€Bpa IpeKy Kopymuuja. Taka
HaJBOpEIIHATa MpOIIaraHiHa CTpaHa Ha JENeHeTO Ha OyrapcKH Api)KaBjaHCTBA — KaKo BHUJ
JOKaxyBamhe Ha Oyrapcku kapakrep Ha MakeJIoHHja, BCYHIHOCT, BO ce0e KpHEe CEepHO3HU
KOPYNIHUCKH H HHTEPECH.
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Abstract

Prejudicial question is related to the existence of certain right or
legal relation, where the court decision in the main procedure is directly
dependent from the resolution of the prejudicial question. The purpose of
this paper is to disguise the issue of the enforcement of the decision for the
prejudicial question when the court decides to resolve the prejudicial
question in certain case.

Key words: prejudicial question, civil proceedings, criminal
proceedings, enforcement.

Introduction
In the legal theory, there are numerous definitions about prejudicial

question. The distinction between them is only in terminological sense, and
. . 2 .
the essence is the quite the same.  For the purpose of this paper we use the

definition from both the laws from Criminal Procedure3 and for Civil

' Usually in criminal proceedings the prejudicial question is named as it is, and in civil
proceedings it is named as previous question;

* More about the defining of prejudicial question, see: Buzarovska, G., Kalajdziev, G.
et al, Criminal procedure Law, Skopje, UKIM, 2015, p.85; Triva, S. Dika, M. Gragansko
parnicno procesno pravo, Zagreb, Pravni Fakultet, 2004, p.96; Janevski, A, Zoroska —
Kamilovska, T., ReSevanje predhodnih vpraSanj v nepravdnem postopku Republike
Makedonije, LeXonomica - Revija za pravo in ekonomijo Let. II, §t. 2, 2010, p. 319 - 333;
Poznic, B., Rakic Vodinelic, V. Gragansko procesno pravo, Beograd, 1999, p.270, Stankovic,
G. Gragansko procesno pravo, Prva sveska, Parnicno procesno pravo, Nis, 2007, p.408, Jaksic,
A. Gragansko procesno pravo, Beograd, 2007, p.417, Janevski, A., Zoroska, T. Gragansko
procesno pravo, Kniga prva, Parnicno pravo, Skopje, 2007, p.342, Rijavec, V. Das institut der
Vorfrage im slowenischen Zivilprozessrecht u Bittner, 2005, Klicka, T., Kodek, G. E.,
Oberhammer, P., Festschrift fiir Walter H. Rechberger zum60. Geburtstag, Springer-Verlag,
Wien, 2005, p.443,

* 3axou 3a Kpupmuna nocrarka (Ci1. Becuux, 150/2010);
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Procedure.4 According to them: prejudicial question is the one related to the
existence of certain right or legal relation, where the court decision in the
main procedure is directly dependent from the resolution of the prejudicial
question.

In cases of prejudicial question the court has two options: the court
can suspend the procedure until the final decision of prejudicial question by
the competent court or, the court can decide to resolve the prejudicial
question by himself and continue with the procedure.

The purpose of this paper is to discuss the issue of the enforcement
of the decision for the prejudicial question when the court decides to resolve
the prejudicial question in certain case. Is this decision final for this
question or this decision is only for the case in matter and does not effect to
other disputes where this question will arise. Does that mean that the
decision of the court where one issue is decided as prejudicial question has
the strength of solved issue and is res judicata or the parties can file a
lawsuit, where the prejudicial question is the main claim, and seek for
decision from a competent court? Is this opposite of the principle non bis in
idem or double jeopardy?

The enforcement of the judgment is closely related with the concept
of prejudicial question, from two aspects. The first is that the prejudicial
question by law, is question for which there isn’t final decision that is

binding.” The second aspect is the validity of the decision (not of the
judgment) in which the prejudicial question is decided in cases where the
court will decide to resolve the prejudicial question by himself and continue
with the procedure, rather than to suspend the procedure and wait for a
competent decision from the competent court. In this case the court will
decide the prejudicial question, but the decision for it will be an integral part
of the explanation of the judgment (in the part that refers to factual
situation) and not of the verdict of the judgment. The verdict of the
judgment will contain only the decision for the main dispute and not for the
prejudicial question.

* 3akoH 3a napHuuHata nocranka (,,Ciyx6eH BecHHK Ha PerryGmika MakeaoHHja“ 6p.
79/2005; 110/2008; 83/2009 u 116/2010), 3axoH 3a MeryHapoJHa TProBCKa apOHMTpaxka Ha
Pemry6nmka Makenonuja (,,Ciyx0en BecHuk Ha Pemry6iinka Makenonuja“ 6p. 39/2006).

* In cases of final decision, the matter in fact is not the validity of the decision but the
binding strength of this decision of the competent court. According to our law, the court in
session is obliged with the judgment of the competent court if that judgment has entered into
force, and can’t be denied with an appeal or other legal remedy. Also in: I'.CrankoBuh,
I'pabancko IlponecHo mpaso,lIpaBrn ®akynrer y Humry, Hum, 2010, p. 407, Pozni¢, B,
Raki¢- Vodineli¢ V, Gradansko procesno pravo, Savremena Administracija, Beograd, 2010,
p.277.
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Prejudicial question in Criminal Proceedings

In cases where the application of the Criminal law depends of some
prejudicial question for which other court is competent, than the criminal
court can decide to resolve the question in manner according to the evidence

rules that are relevant in criminal proceedings.6 According to the Law of
Criminal procedure, the decision for the prejudicial question has legal
strength only in the criminal proceeding in manner. But what if the parties
decide to file a lawsuit for the prejudicial question before a competent
authority, and that authority decides the prejudicial question different from
the criminal court. This is a solid ground for extraordinary legal remedy. If
the criminal case turns to be reopen and revised, than the ground for
deciding the prejudicial case from the criminal court, and that is economy of
the proceeding, turns to its opposite. The parties have to bear the new costs
of the proceeding again.
Prejudicial question in Civil proceedings

According to the Law for Civil procedure, the decision of the court
for the prejudicial question also has legal strength only in the preceding in

manner, 7 that also means that this decision is binding only in that particular
case and represents Res iudicata ius facit inter partes. The issue of
different decision for the prejudicial question from the competent authority,
which we mentioned in criminal proceedings, applies in civil proceedings as
well.

The difference between them is in the opportunity to make the
decision for the prejudicial question binding and enforcement.
Hypothetically speaking, what if the prejudicial question in one civil case is
decided in one way, and this same question emerges as prejudicial question
in another civil or criminal or even administrative proceeding and is decided
in the opposite way. The second court is not bind with the decision of the
first court because the decision of the first court for the prejudicial question
is not binding and her legal strength is inters partes and not erga omnes. Is
this opposite of the standard non bis in idem that clearly says that no legal
action can be instituted twice for the same cause of action? It seems like it
is, but it’s not. This standard says that no one can be tried twice for the same
cause but only if the first decision is in enforcement and by that it is

® The evidence procedure in criminal proceedings is different from the other legal
proceedings, because of the difference of ruling standards in it. Article 20 in the Law of
Criminal procedure, Official Gazette no. 1502010).

7 Article 11 form the Law of Civil Procedure. Also see: K. Yapnap, 3akoH 3a
IDapHUYHA IIOCTalKa, KOMEHTap, CyJcKa IpakTuKa, oOpaciy 3a IpaKkTHYHAa HpPHMEHa U
npeaMeTeH perucrap, Akanemuk, Ckomje, 2010, p. 363.
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binding. The courts are bonded only with decisions that are valid and have
entered into force. Therefore, these decisions cannot be seen as binding and
by that there is not res judicata.

In civil proceeding there is a way to resolve the prejudicial question
with enforcement strength. Hence, the parties can file for special lawsuit (so

called incidental lawsuit)S, seeking also for decision for the prejudicial
question, that in this manner would have enforcement strength. This lawsuit
should be filed before the same court that decides for the main claim, under
the condition that he has the jurisdiction and he is competent to decade that
question. This means that this settlement of the prejudicial question will be
an integral part of the verdict, and not only from the explanation of the
verdict, and therefore will have enforcement strength. This is not possible in
criminal proceedings.

Conclusion:

The main purpose of the provisions for prejudicial question is
economics of the proceedings, to save time and money. The different
decision for the prejudicial question from the competent authority
represents a ground for extraordinary legal remedy against the decision in
which one legal issue is resolved as prejudicial question. Here there is
braech of the standard for the economics of the procedure. In cases of
prejudicial question there is not violation of the standard non bis in idem /
double jeopardy. This standard says that no one can be tried twice for the
same cause but only if the first decision is in enforcement and by that it is
binding. The courts are bonded only with decisions that are valid and have
entered into force. Therefore, the decisions for the prejudicial question
cannot be seen as binding and by that there is not res judicata.

¥ According to Article 177, ph. 3 from the Law of Civil procedure, if the decision of
the dispute depends on whether or not there is a legal relation in the litigation that is
controversial, then the plaintiff may file a lawsuit and seek for the court to decide whether such
legal relation exists or not. This is only possible if the court that runs the litigation has the
jurisdiction for solving the ‘incidental lawsuit for determine.” The later lawsuit will be
considered as a modification of the first lawsuit. This kind of incidental lawsuit can be filed
until the end of the main hearing. See articles 290 and 291 from the Law of Civil procedure.
For the incidental lawsuit for determine see YaBnap, K., 3akoH 3a mapHMYHa MOCTaIlKa,
KOMEHTap, CyAcKa IpaKTHKa, 00paciy 3a IPpaKTHYHA IPUMEHA U IpeaMeTeH peructap, Ckormje,
Axanemuk, 2006, p.272.
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‘le.n()BeR, €ro nmpasa u CBOﬁOIlbI - BbICIIIadA HCHHOCTD:
TOJBbKO KOHCTHTyHHOHHLIﬁ nacaJa HWJIN AOCTHKUMas

peanbHOCTh?
JoxTtop opun. Hayk, npo¢. H.B. Byrycosa,
e-mail: butusova@ law.vsu.ru
Bopounexckuii rocy1apCTBEHHBII YHUBEPCUTET

Abstract: This paper is focused on the problems of elimination of
serious discrepancies between constitutional principal stated by the
Constitution, which considers an individual, his rights and liberties as the
highest value, and reality. The author, taking Russia as an example, explains
the necessity to make real principal of sovereignty of the people which is
the most important guarantee of an individual transformation into the real
highest social value.

Key words: Sovereignty of the people, democracy, human rights,
guarantees, sustainable development of Russia.

Bropoe necstunerue XX1 Beka 03HaMEHOBAHO HEOBIBAIBIM POCTOM
HacWINs B MHpe, IpeHeOpeKeHHeM K OCHOBOIMOJIAraloluM MpaBaM
9eJIoBeKa, B HepByI0  OYepensb, K IpaBy UeNOBEKa Ha IKHU3Hb.
MexayHapoOHblii TEPPOPU3M U  BOMHBI, pa3BsI3aHHbIE HEKOTOPBIMU
IPaBUTENICTBAMH, B TOM UHCIIE U IPOTUB COOCTBEHHOIO HApOJa, CETOAHS
YHOCSIT TBICAYHM YENOBEUECKUX >KHU3HEH. DTO NMPOUCXOAUT TEHeph yxkKe He
Tonbko Ha bmwknHem Boctoke, HO u B EBpome: Ha YkpauHe Bce emie
COXpaHsieTcd upe3BblYaliHas HANpsHKeHHOCTh, OMNAcCHOCTb 3CKajlalluu
BOEHHOTO0 KOHGJIMKTAa TMpeACTaBlseT co0Oi yrpody MHUPY Ha BceM
KOHTHHEHTE M MOYKET IePepacTu B MUPOBYIO KaTacTpody.

CrnenyeT MOMHUTH, YTO OCHOBHBIE IIPUUUHBI MOJOOHBIX KOH(IUKTOB
«BBI3PEBAIOT» B YCIIOBHSAX, KOTJa O(HIMaIbHAsl FOCYJapCTBEHHAs BIACTh
HpOSIBNISET KaK MHUHUMYM HEJ0CTaTOYHOE BHHMAHUE K 00EeCIIeYeHUI0 BCEro
CIEeKTpa IpaB YeIOBeKa, U, K COXAJICHHIO, B aOCONIOTHOM OOJBIINHCTBE
rocyJlapcTB MHUpa BOIPOCH! FapaHTHPOBAHUS MpaB U CBOOOJ YeIOBEKa U
TpaXJaHWHA MPEACTaBIAIOT co00il emre BechbMa ocTpylo mpobiemy. B
STHX YCIOBHUSAX YPE3BBIUAIHYIO aKTyadbHOCTh MPHOOpETaeT IOUCK IyTeil
U crmocobOB  peanu3ald  BaKHEHIINX  MPUHIUIOB  KOHCTUTYLHMH
JEeMOKPAaTUYEeCKUX CTPaH, 3aKPEIUIIONINX YelI0BeKa, ero mpaBa U CBOOOBI
KaKk BBICIIYI0 COIMAJbHYI0 IIEHHOCTh, OOS3aHHOCTh TOCYyJapcTBa
NPU3HABATh U I'apaHTHPOBATh HEOTHEMJIEMbIE NpaBa YelIOBEKa, YBaKaTh U
3aIMIaTh YelIO0Be4eCKOe IOCTOMHCTBO KaK BBICIIHE MpPEAMEThl 3a00THI
rocynapcTBeHHOl Bimactu (Hampumep, cT. 2 Koncrutymuu Wramun, ct.10
Ucnanun; cr.1(1) OcHoBHOro 3akoHa  DenepatuBHOi PecmyOmuku
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I'epmannu; ct. 7 Koncrutynun Ilseinapun; cr.13 Koncruryuu Snonun
1 . .
u ap.) . I'maBHbIil madoc M rymMaHucTHdeckuii cmbica cT. 2 KoHcTuTymn

Poccun  3akimrodaeTcst B TOM, YTOOBI HOJUEPKHYTh, UTO UMEHHO YEN0GEK,
€20 npasa u c60000bl - eOUHCMBEHHA CAMOYenb PA36UMUs POCCULCKO20
obwecmea u 20cy0apcmea U Gblculas YUeUIU3AyuornHas yesHocmo. U He
Oyner mpeyBeIHMUCHHEM BBIBOJ O TOM, UTO Cyap0a HBIHEUIHeH
LUBUWIN3ALUT JEHCTBUTENBHO 3aBUCUT  OT MOCIIe10BATeNbHOCTU
MIPETBOPEHHsI B )KU3Hb ITOTO KOHCTUTYLIMOHHOTO Ujeaaa BO BCEM MHpE.

Takum o6pa3oM, pedb UIET O HEOOXOAUMOCTH TPUBEAEHUS TaK
Ha3bIBAEMOHI «paxTugeckoin» KOHCTUTYLIHUH, T.€. peanbHOR
JeHCTBUTENFHOCTH B Pa3IHYHBIX CTPAHAX, B COOTBETCTBUE C KOHCTUTYIHEH
«IOpPUIMYECKOW» 0 HauBakHeWleMy Bompocy. B HacToswmieil crartbe, Ha
npuMepe Poccun mombiTaeMcss 0003HAYUTh OCHOBHBIE TEOPETUYECKHE U
MpaKTUYecKue MPOoOIeMbl U MyTH pPeIIeHUs dTON CyIbOOHOCHON sl MUpa
3aJauu.

IIpexxne Bcero , ropopst 0 «KOHCTUTYLUU IOPUIUUECKON», HYKHO
MOAYEPKHYTH 0COOYIO POJib, 3HAUEHUE U MECTO HOPMEI cT.2 B KoHCTUTY MM
Poccun: wunble HOpMBl OcHOBHOrO 3akoHa (DaKTHYECKH IPU3BAHBI
co3laBaTh  HEOOXOAMMBIE  YyCIOBUS I ee  IOClIedOoBaTelbHOMH
peanuzanueil. He Tompko 3aKkpeIieHHE CUCTEMBI KOHCTHUTYIIMOHHBIX IIPaB
u cBobogu wux rapantuil (mi.2 KoHCTUTyLIuHM), HO M peryiupoBaHHE
MPUHIUIHATIBHBIX CTOPOH BCEH CHCTEMBI NOIUTUYECKUX SKOHOMUYECKUX,
COLIMAIBHBIX, HJEONOTHYECKUX OTHOIICHUH, CKJIaJbIBAIOIIUXCS B
poccuiickoM obmiecTBe TrocyaapcTse (IUI.l) , pasrpaHUdeHHEe IIPEIMETOB
BEJCHUA U MOTHOMOYHMH TOCYyAapCTBEHHBIX OPTaHOB IO TFOPU30HTAIU U
BEPTUKAIH, YCTaHOBIICHHE rapaHTuu QenepaiusmMa W MECTHOTO
camoymnpasienuss  (ri1.3-8  KoHcTHTynuM) — BBICTYHAIOT  yCIOBHEM
3¢ QEeKTUBHOrO YCTpOHCTBa U (YHKIMOHHPOBAHMS T'OCYIAapPCTBEHHOU
BJIACTU U MECTHOTO CaMOYTIPaBIICHUS 8 yenax Hauboaee NOIHOU pearu3ayuu
npas u c80600 yenosexa u epanicOaHuHa.

3akperuleHne 4eloBeKa, ero MpaB U CBOOOA B KauecTBE BhICIIEH
LIEHHOCTH  HE OTpHUIaeT BaXHOIl pOMM  UHBIX KOHCTUTYLHOHHBIX
LIEHHOCTHOH, OJHAaKO BCE OHHU HEpa3pblBHO CBSA3aHBl C BBICIIEH
KOHCTUTYLIMOHHOW IleHHOCThI0. Hampumep, 3akpemieHue CHCTEMBI
OpPraHOB  TOCYJapcTBa U JeMOKpaTH4YeCKMX  INPHUHLIUIOB  HX
(YHKIIMOHMPOBAHUS, SIBISSICH HECOMHEHHOH LIEHHOCTBIO, BBICTYNaeT B
NEePBYI0 Ouepelb B KaduecTBE CpeACcTBa  CO3JAHUS TaKUX YCIOBUH

' Cm.: Koncturymmu 3apy6exHbIx rocynapets: Yue6uoe nocobue / Coct. ITpod. B.B.
MaxkmakoB.- M., 2002 .- C.132,174, 68,228,383.
? Koncrutyuus Poccniickoii ®eneparuu ( Tep6, ruma, duar).- M.,2015.- C.4.
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pa3BuUTHs OOIIECTBa, KOTJa 4YeIOBEK, €ro MpaBa U CBOOOABI 3aHHMAIOT
TJIaBEHCTBYIOIIEE MECTO B HMEpPapXUU COLHMANBHBIX LIEHHOCTeH. VIMeHHO
MO3TOMY € AWHCTBEHHas «OOA3aHHOCTh TOCYAapCTBa», 3aKpeIICHHas B
poccuiickoit Konctutynuu, - 3T0 npusHaHUe, COOMIOEHHE U 3allUTa MpaB
1 cB00OO/I YenoBeka U rpaxaanuHa (cr.2).

Anamuz «OykBel u gyxa» OcHoBHOro 3akoHa Poccuiickoit
ODenepaiuil  MO3BOJSET OMPEAEIUTh POCCUHCKOE TOCYAApCTBO  Kak
HNOJUTUYECKYI0 OPTaHM3AIlUI0 BCErO POCCHMCKOTO Hapojga M oO0IecTBa B
L[EJIOM, BBICTYHAIOI[yI0 B  KayecTBe CHUCTEMBl BCEX OpIaHOB
TrOCy/JapCTBEHHON BJIACTH ¥ OPraHOB MECTHOTO CaMOYIIpaBlICHHUS,
peaNnn3yomux MOJIHOMOYMS W (YHKIMHM roCyqapcTBa Kak BakHeHmien
(opMBI  HApPOJOBIACTHSA, OCYHIECTBIISIONUX COLHUAIbHOE Ha3HAYCHHE
roCyJ1apcTBa M BBIIOIHSAIONNX €r0 Pojib B 00ECIEYeHNU IpaB 4YeIoBeKa U
rpaxjaaHuHa.  1loATOMy «rocyIJapCTBEHHOCTb» KaK MHOTOAcleKTHOe
MOHATHE , HAa HAlll B3IJISAA, MOXET OBITh ONpejeleHa B TOM YHCIEe U Kak
cucreMa OOIIECTBEHHBIX OTHOIICHUI, CKIAJBIBAIOMIUXCSI B CBA3M H B
mpoliecce MociaeoBaTeabHOl peaans3aluu rocy1apcTBOM CBOMX (DyHKITHH,
COLIMAIILHOTO Ha3Ha4deHus U T .A. Eclu rocynapcTBO He BBINOJIHSAET CBOE
OpeJHa3sHaYeHHe 110 OTHOLICHWIO K UEeJNOBEKYy U €ro IpaBaM, 3TO
HOJpPBIBAET CaMy TOCYJapCTBEHHOCTh, HO, C APYTON CTOPOHBI, pa3pylIeHue
TOCYAAapCTBEHHOCTH B pe3yJbTare BOEHHBIX KOHQIIMKTOB, BCSIKOTO poOja
HNEepeBOPOTOB  «yJapseT», B MEpBYI0 odepenb, IO IpaBaM U cBobOoxaM
9eJIOBEeKa U TPaKAAHUHA, PE3KO 0CIabss UM BOOOIE YHUUTOXKAs CUCTEMY
UX TapaHTHH. Hepenxo B Takux ciydasx K BJIAacTH MPUXOAAT
HNOJUTUYECKHE CUIBI, KCIOJIb30BaBIINE CIPAaBEAIHBOE HEIOBOILCTBO
Hapoja IpeXHeHl BIacTbi0, HO KOTOpble CBOEH IONUTHUKOW  OBICTPO
pa3BeHBaIOTy Hapoja  «3H(pOpUI0 HAPOJOMPABCTBA»: HAPOA BCKOpeE
MOHUMAET, YTO €r0 MPOCTO UCIOJIB30BAIM H OH CHOBA OOMAaHYyT.

besycnoBHo, mpuHIMI cyBepeHuTeTa Hapoaa (cr. 3 Koucturyuun
P®) cocraBnser KBHHTICCEHIUMIO [EMOKPATHH, €ro MOXHO TaKxke
paccMaTpuBaTh KaK IIEPBOCTEIIEHHOE YyCIOBHE BBICOKOTO  YPOBHS
rapaHTHPOBAaHHOCTH IIpaB M CBOOOJ 4eloBeka M rpaxkgaHuHa. Hapon kak
o0BeIuHEHNE WHJIMBUJIOB BBICTYIIAET «B KauyecTBe 0  coOOM
rocy/1apCTBEHHO-NIPaBOBOH U MEXIyHapOAHO-IIPABOBOM  JINYHOCTH,
KOTOPOIl NpHHAaIekKaT HEKOTOphle HEOThbEeMJIEMBIE IPaBa, sIPO KOTOPBIX

3
COCTaBIJIAIOT CyBEpeHHbIe IpaBay. OMHAKO NMPaBOCYOBEKTHOCTHIO Hapoja
KaK eIMHOT0 JIMIa OCHOBBIBAETCS Ha MPaBOCYOBEKTHOCTH TpaxkaaHuHa. C

3
D63eeB b.C. YemoBek, H apop, rocylapcTBO B KOHCTHTYIHOHHOM CTpOE

Poccuiickoit @eneparyu .- M.,2005.- C.346.
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y4eTOM AMAJEeKTHKH LEJIOT0 U YacTH MpaBoCyOBEKTHOCTh Hapoja, Oyaydu
MIPOU3BOJHON OT NMPaBOCYOBEKTHOCTU OTAENBHBIX I'paxcJaH, NMpHOOpeTaeT
HOBOE KadecTBO, HE CBOAMMOE K KadecTBaM IpaBOCyOBEKTHOCTU
OT/EJBHBIX IPaXKAaH.

CornacHo mnosoxeHustM cr. 2 u cr.3 KoHcTuTynuu, BIAacTb
rocyjnapcTBa MpPOHM3BOJHA OT BIACTH HApoAa,a CIyXKEHHE HHTepecaM
Haposja, oOecneueHHe NpaBU  CBOOOJ dYeloBeKa M  IpaxkJaHUHA -
BaXKHeMIIIee NMpeJHa3HaueHHe U 00s3aHHOCTh rocyaapcTa. J[Be 3TH HOPMBI
B3aMMOOOYCIIOBIMBAIOT JpYyr Jpyra:c  OJHOH CTOPOHBI, peabHOe
HapoAOBJIACTHE [eNaeT pealbHBIMH M IIpaBa 4elloBeKa , a ¢ ApYroi
CTOPOHBI - MOJUIMHHOE HAapOoJOBJIACTHE TOJIBKO TaM, /¢ UMEHHO UYEIOBeEK,
€ro npaBa U CBOOOJIBI - BEICIIAS [IEHHOCTbD.

Kax mnokas3bIBaeT HCTOpUS, UTHOPUPOBAHHE KOHCTUTYLIHOHHOTO
NIPUHINIIA HapOoJOBJIACTUS (cyBepeHuTreTa H  apona), KOTOPBIi1
MIOJTUTHYECKON U YIpaBlIeHYeCKOW HayKaMH paccMaTpUBaeTcs  Kak
OOBEKTHBHAs  3aKOHOMEPHOCTh YIPABIEGHUS B  OOILIECTBE, CIIOCOOHO
MPUBECTH K pa3pylIeHHIO TOCYJapCTBEHHOCTM M K HEHUCUUCIUMBIM
OeICTBUSIM HApOJOB, IpyOOMy MONpaHHUIO IpaB ueloBeKa. BcrmoMHHUM
ucroputo pazpymenus Coserckoro Corosa, Koraa GpakTHUECKH U COIO3Has
U poccuiickas BIACTBYIOIIUE SIUTHI MPOUTHOPHUPOBAIU BOJIO HAPOa,
BBIPAXKEHHYIO Ha COI03HOM pedepenayme 17 mapta 1991 roga. Torna 6onee
75 mpomeHTOB OT oOmel CHHCOYHOM UMCIEHHOCTH wu30upareneil Ha

pedepennymMe mMporosocoBaiu 3a COXpaHEHUE Com3a4 . Colo3HBIH LEHTP
3aBEAOMO OCHaGI/IH CBOU TMO3UIIMU B JACATCIBHOCTH IO COXPaHCHUIO
Coserckoro Coro3a, BOCIPHHSAB HJCK MOATOTOBKM HOBOro Coro3HOTO
JoroBopa BMmecto noaroroBku HoBoi Koncrutynmum CCCP, Tem cambiM
Jan  TOBOJ OPOTHBHUAKAM  COXPAHEHHS COIO3HOTO TOCYJapCTBa
paccmatpuBathk [loroBop 00 obpazoanuu CCCP 1922 . Kak
HeﬁCTByIOmHﬁ aKT, XOTs OH IepecTall 6I)ITI) TaKOBBIM IOCJIE€ BCTYIJICHUSA B

5
cury Koncrurynuu 1924 roma. CraenyeT HalOMHUTh, YTO «KpYILICHHE
Coserckoro Cotoza» nazBano IIpesunentom B.IlyTuHbIM «Kpynuetiue
TeoNoNIMTHYEeCKOH KaTacTpooil Beka, M  OJHOM M3 caMbIX KPYITHBIX

¢ Kcratn, B Ykpaunckoit CCP "[la" orsetmm 70,2%, B PCOCP - 71,34%
ydacTBoBaBIIKX B poedeperayme.Cm.:Pedepennym o coxpanennun CCCP 17 mapra 1991 rona.
CrpaBka //http://ria.ru/history spravki/20110315/354060265.html

* Cm. Yucrsxos O.U. Jloroop 06 o6pazosannn CCCP u coBpeMenHocTs// BecTn.
Mock. yH-ta. Cep.l11.- IIpaBo.- 1995 .- Ne 2.- C.22; 3natononsckuii [ .JI. Paszpymenue
CCCP.- M.,,1998.-C.42-43; JlykpsinoBa E.A. Poccuiickas rocylapcTBEHHOCTb U
KOHCTHUTYIIHOHHOE 3aKOHOaTenbcTBO B Poccnu (1917-1993).- M., 2000.- C.34-36.
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«TyMaHHMTapHBIX Ka(baCTpO(b»6, HO 3Ta KaracTpoda B 3HAUUTENBHOH Mepe
ObL1a pyKOTBOpHAS.

HaponoBrnacTue ceromHs MIpeAnoyiaraeT IMPexJe BCEro MIHUPOKHe
BO3MOXHOCTH TpaxJaH peaau30BbIBaTh CBOM MOMUTHUYECKHe mpaBa. K
coxalneHuto, B Poccuu B HacTosIiee BpeMs CyIIECTBYeT HEMajao IpolieM,
BBI3BAHHBIX HCKYCCTBEHHBIMH IpeTpajaMH Ha MyTH peaau3aluu
KOHCTUTYIL[MOHHBIX IIpaB, CO3JAAHHBIMU  OQUIMATBHON BIACTBIO. OTO
CBSI3aHO C NMPHUHATHEM OCOOEHHO B IOCIEAHUE TOJbI IIEJIOT0 Psfa 3aKOHOB,
HaMpaBIEHHBIX B MEPBYIO ouepeab Ha HEOOOCHOBAHHOE OIpaHUUYECHUE psijia
HNOJUTUYECKUX MpPaB IpakAaH : MpaBa Ha CBOOOY MBICIH M cioBa (cT.29
Koncruryuuu P®), npaBa Ha cBoboxy obbenunenus (cr.30 Koncturynuu

P®), cBoboay maccoBbix Mepompusatuil (ct.31 Koncrutynun PO) u z[p.7.
Ou4eBHIHO, YTO 3aKOHOAATENBCTBO O TaK HA3bIBAEMBIX «HMHOCTPAHHBIX
areHTax» JEWCTBYeT paspyllaiolle IO OTHOIIEHHI0 He TONBKO K
00IIeCTBEHHBIM 00BETUHEHUSAM, AECATKU U COTHU KOTOPBIX IO CTpaHE yXe
IpeKpaTuia CBOE CYIIECTBOBAaHHME, HOHM K TpaxkJaHCKOMY OOILECTBY,
BaXXHEHIIMMHU 3JIEMEHTaMH KOTOPOro OOIIeCTBEHHBIE OO0BEIUHEHUS
ABIAIOTCS. Bce 3To, kak M Mephl, HampaBlIeHHbIE Ha CIEPKUBaHHE
HOJUTUYECKON aKTUBHOCTU TPAaXKAAH IyTeM YCIOXKHEHUS U Y>KeCTOUECHUS
IpOIEeyphl IPOBEACHUS MyOINYHBIX MEPONPUATHH, UHBIX (OPM MPSIMOro
HApOJOBJIACTHA, HE TOJIBKO HapyllaeT KOHCTUTYLMOHHBIM NPUHIUI
HApoOJOBJIACTHA, HO M  pa3pyllaeT JOBepHe HapojJa K BIAcTH Kak

8
0e3yCIIOBHYI0 LIEHHOCTh JIO00TO JEMOKpPAaTHUeCKOro oOImiecTBa. XoOTd
COLIMOJIOTH OTMEYaloT oOIiee MOBBIIIEHHE YPOBHS JOBEpUs TpakIaH K
[Ipe3unenty Poccuiickoit Denepanuun B.B.Ilytuny, KOTOpOE

¢ Tlocnanwe denepansromy Cobpanmio Poccuiickoit deneparuu ot 25 anpenst 2005/
Poccuiickas razera. -2005.- 26 amp.

’Cwm.: O BHECEHNH M3MEHEHHUI U JIONIONHCHHUI B 3aKOHOATE/IbHBIE aKThl Poccuiickoit
OQenepanun B cBa3u ¢ npuHsatueM — @epepanbHoro  3akoHa  «O mpoTUBOAEHCTBUM
9KCTPEeMHUCTCKOU JesTensHocTH»: denep. 3akoH ot 25 mions 2002 r. 112- @3 // C3 PO -
2002.- Ne30.-Ct.3029; O BHeceHMH H3MEHEHHMIl B OTJEJIbHBIE 3aKOHOJATENIbHBbIE aKThI
Poccuiickoii ®enepanuu B YACTH  PETyIHPOBAHUS  JEATENBHOCTH HEKOMMEPYECKUX
OpraHHM3alyii, BBHIIOTHAIOMUX (YHKIMA HHOCTPAHHOTO areHTa: ¢enep. 3akoH or 20 mions
2012 r. Ne 121 — @3// C3 PD.- 2012 -Ne30.- Cr.4172.; O BHecenuu usmeHennn B Komekc
Poccuiickoii dexpepanuu 06 aIMHHUCTPATHBHBIX NpaBOHApYIICHUIX B DeepabHblil 3aKOH «
O coOpaHHsAX,MUTHHTaX, JEMOHCTPAIMAX, NIECTBHSAX U MUKETHPOBAHUAX: (elep. 3aKoH OT 8
uronst 2012 Ne 65- @3// C3 P®.- 2012.- Ne 24.- Ct.3082.
¥ Cwm.,nanpumep: 3opekun B.JI. Jlosepue n npaso // Poccwmiickas rasera. -2013.- 28
anp.;,KoxoroB A.H.[loBepue. Henosepue. IIpaBo.- M., 2004.- 192 c.
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npoaomkaercs ¢ konna 2013 rouag, HY’KHO TOHMMATh, YTO 9TO TpOIecC He
BEUHBIA, M JIOBEpHUE HApOAa K BIIACTH MOXET MOAKPEIUISTHCS HMEHHO
JIOBEpUEM K CaMOMY Hapoy.

B cBs13u ¢ 3TUM B I0pUANYECKOIl IuTepaType MOCIEAHUX JeT He 0e3
OCHOBAHUU JlenaeTcss BBIBOJ O  HEOOXOAMMOCTH peOpMUpPOBAHHS

COBPEMEHHOT0 NMOIUTHYECKOro pexuma Poccun . Ho nmpencrasisercs, 4To
3G (QEKTUBHBIM MOXET JHIIb CUCTEMHOE peGOpMHUpPOBaHHE BCEX CTOPOH
XKHU3HHU 00IIecTBa. TO 03HAYaeT MOCIeA0BaTeIbHOE IPETBOPEHNE B JKU3Hb
MIPUHIUIA COLMANBHOM CIPaBeNIUBOCTH, O0PHOY ¢ KOPPYIIHEH yCUIHIMU
Bcero ooOmecTtBa, a TaKxke 3aIl0JHEHHE JYXOBHOIO BaKyyMa
T'yMaHUCTUYECKUMU uaesMu YCTOMYHMBOTO pa3BUTHSL KaK
L[eJICHAIPaBICHHOTO HAy4yHO OOOCHOBAHHOIO pPa3BUTHs, CHOCOOHOTO
NIPENOTBPATUTD yYIpo3bl DPa3sBUTUI0 COBPEMEHHOW UIUBUIM3ALUUU H
o0ecreunTh HaIMOHalbHBIE UHTepechl Poccun. I'maBHOI cTparernueckoit
LEIbI0 TAKOIO PAa3BUTUSA, KAaK pa3 U SBISIETCA  MAaKCHMAaIbHO IOJIHOE
o0ecreueHre MpaB KaXXJOTO YeIOBEKa, €ro BCECTOpPOHHEe DPa3BHUTHE Ha
OCHOBE OOIIIEeYeIOBEUECKIX HPABCTBEHHBIX IIEHHOCTEN U B TapMOHHUH C
npupojoit. Crnegyer HOMHHUTb, UYTO HA KaX10€ FOCYyAapCTBO U IPaxkIaHCKOe
0O0IIIECTBO JIOXKUTCSI OTBETCTBEHHOCTh HE TOJNBKO Iepe] HACTOALIMMHU, HO U
nepen OyIymuMH IOKOJIEHHUSMH 3a TO, YTOOBI He OIO37aTh c
NIPaKTUYECKOW pealu3aluil CTpaTerud Iepexona K yCTOMYMBOMY
pazButuio. Ilo oOmieMy MHEHMIO YYEHBIX, HAy4HO OOOCHOBABIIUX
pa3iu4Hble MOJEIU U CLEHAPUU PA3BUTUS COBPEMEHHON LUBUIM3ALUU Ha
Omkaifiiye NecsITUIeTUs, y 4eJI0oBedecTBa He TaK y>K MHOTO BPeMEHH s

OCYILIECTBIIEHHsI JITOr0 TIepexoja. TIepBas dYeTBepTb XX1 Beka -
KPUTUYECKUIL MOMEHT B YEJI0BEYECKOU MCTopI/IM1 "

9
Cwm.: IlyTuHCKOE OONBIIMHCTBO:OTANEl (POPMUPOBAHHS, CTPYKTypa, LEHHOCTH:

MOJMTHYECKUE UcclieqoBanus//civilfund.ru/mat/niew/79

' Cwm.: manpumep, Kouapamos A.A. COBpeMEHHBIH TONUTHYECKHIT pesxiM B Poccun:
orpaHUYeHHs  0a30BBIX TPaXJAHCKAX MpaB M CBOOOX IIOCPEICTBOM 3aKOHOAATEIBHBIX
HOBAIlW{{ ¥ IPaBOIPHMEHHUTEIEHOH NpakTHKY// KOHCTHTYNIHOHHOE 1 MyHHITHIIAIBEHOE IIPABO. -
2013- Ne3- C.10- 17; Jo6psmun H.M. K Bonpocy o coornomenun Koncrutynun Poccuiickoit
denepanuu ¥ KOHCTUTYIIMOHANIN3MA: JCHCTBUTENbHOE M Hensbexnoe// Koncrurynuonnoe u
MyHHULUNANAbHOE 1paBo.- 2014. - Ne 3,- C.3- 10.

"' .Cwm.: O6pamenue PpOCCHHCKHX YUEHBIX K  MEXIyHApOJHOMY HAydIHOMY
coobmiects.// IlapmamenTckas rasera.- 2003 - 26 HosOp
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O HeKoTOPBHIX BONPOCAX MPEeIOCTABJIEHHUA MYyOJIUIHBIX
YCJIYI B €éBPOIeCKUX CTPaHax
IToueTHsI# mpodeccop rocyaapCTBEHHOTO yIpaBlIeHHs,
I'eqabmyT BosibmaH,
e-mail: h0598bce@hu-berlin.de
VYuausepcuretr uM. I'ym6omnsara, bepnun

Abstract : Since the 19th century and till now the problem of choice
between different forms of services for the citizens and of the organizations
giving the services on optimal level of life quality does not lose its
actuality. The approach to solving the problem has changed many times: the
first steps of the “municipal socialism” have been promoted by the welfare
state, which was fully responsible for a life quality to the utmost. The main
role played during the time the political rationality including ideas of
equality and social justice. But in the second half of the 20th century the
economic rationality won the leading place and many services have been
privatized to cut the expenses of budgets on different level for subsidizing
them. At present the recommunalization of services in the communities is
relatively intensive. It means the municipalities are turning round and taking
back the municipal organizations and the responsibility for a life quality of
their citizens.

Key words: services, life quality, municipal socialism, welfare state,
political rationality, economic rationality, recommunalization.

Beenenue. [TocTranoBka npo6iemMsl

B cratee peusr wuAeTr o0 OyONMYHBIX ~ycIOyrax, KOTOpBIE
IPEJOCTABIAIOTCS TOJA pa3IUYHBIME HAaUMEHOBAaHHSIMU B OOJNBIINHCTBE
ctpan’, a B Tepmmmomormu EC  ompemensioTcs Kak  yCIyrH,
IpeJCTaBISIOMUEe OOLIECTBEHHBI SKOHOMUYECKUN HMHTEPEC OXBaTBHIBAIOT
sHeprocHaOxenue, B  I'epmanunm  «Daseinsvorsorge»  (CHCTeMBI
KU3HeoOecneueHus ), B BenukoOpurannu public utilities (my0anynbie

ceTn), Bo @panmuu services publics (ry0nuunsle ycnyru), B Mranun
servizi pubblici (myOauuHBIE yCIyrH).BOJOCHAOXKEHHE, OTBEJCHUE CTOKOB,
oOpaleHre ¢ 0TX0JaMH, a Takxke OOIIeCTBEHHBIN TPaHCHIOPT.

B camom o0meM BuIe B HCTOPUM INPENOCTABICHUS STHX YCIYT
pa3sNUYHBIMU yupeauTeqsIMH (OpraHaMHd M OpraHU3alUSMH) MOTYT OBITh
BbIIETICHBI HECKOJIBKO (ha3.

/ .

- Hamnpumep, B T'epmanun «Daseinsvorsorge» (CHCTEMBbI KH3HEOOCCIICUYCHUS), B
BenukoOputanun public utilities (my6Gnuunbie cern), Bo Ppanuum services publics
(my6nu4nble yeinyru), B Utanuu servizi pubblici (myGnuyHbIe yCIIyrn).
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B XIX Beke mepBOHauaJbHO HpeoOyagaga OTBETCTBEHHOCTh
MyHHUIUIIATUTETOB,  KOTOpBIE  SBISUIUCH M HEMNOCPEICTBEHHBIMU
HUCTIOJIHUTEISIMA, @ Takke olOecrmeyuBaiu  mpouecc  (pUHAHCOBO
(cymecTBOBanma Jake TEHJIEHIMS K CBOCOOpPAa3HOMY MYHHUIIMIATBHOMY
conuanuiMy). B cBs3MmCc MMPOKUM pa3BepTHIBAHHEM HAIMOHAIBHOTO
COLIMAIBHOTO TOCYAAapcTBa 3a OTHUM IIOCJIEIO0Bal0 JOMUHHPOBAHUE
myOnUYHOro cekropa (a B HEM MYHHUIUNANbHBIX opranuzamuit). C 80-x
TOJIOB PEHIAIONIUM CTal0 ydacTHE YacTHOTO CEeKTopa IyTeM Ieperadu
(ayTcopcuHra) emMy Kak BHEIIHEMY HCIOJHHUTENI0  yCIOyr s
MIPeOCTaBICHUS TOTPEOUTEIIO MIIM MaTePUANbHON MPUBATH3AIMH.

C 1980-x rogoB JOMHHUPOBATH CTall YACTHBIA CEKTOpP B pe3yibTaTe
MHUIIMUPOBAaHHBIX HeoInOepanbHbIX U3MEHEHUH, HA4aThIX B
Benuko6putanuu IIPaBUTEILCTBOM Mapraper TaTuep, U
CTUMYJIUPOBABIINXCS Jubepanu3anuedl pbelHKOB, mpoBojuBmieiics EC.
V3meHeHus BbIpa3winch B nepenade (GYHKIUHA (ayTCOPCHHT) BHEIIHHM
ucronHuTeNsIM  (GYHKIMOHANBHAS IPUBATHU3alMs) WIMOKOHYATEIbHON
(MaTepuanbHOI) IpUBaTU3ALUH.

B nocnennue roasl B cdepe dHEpro- U BOAOCHAOKEHUS HAYAIaCh
peKOMMYyHaIH3aus, KOTopas MPOUCXOAUIA IMyTeM BBIKYNa HJIH BO3BpaTa
KOMMYHAaMH B yIpaBJlIeHUE ceTell U MPOU3BOMAIIMX NPEANpUATHIl, paHee
MIPOAAHHBIX UM NEPEIAHHBIX YaCTHBIM HHBECTOpAM

Takum oOpa3oM, B COBPEMEHHBII MepuoJ HaMeTHUIach HOBas
TEHJAEHIU: MpPeJOoCTaBlIeHHe IMyOIMYHBIX YCIyT CHOBa BO Bce Ooibleit
CTENEHU OCYLIECTBIAETCS MYHUIUNAIUTETAMH U UX HPEINPHUATUAMH, UTO,
00pa3HO TOBOpS, «KAUHYJIO MAasATHHK» B MPOTHUBOMONOXHYIO CTOPOHY.
MyHUIMIIATUTETHl IEPEXKUBAIOT BO3BPALEHUE CBOEH MCTOPUYECKOU PO
COLIMAIBHO-NOTUTUYECKOTO aKTOpa, AEHCTBYIOLIET0 B MHTEpecax MEeCTHOTO
coobIecTna.

C TOYKH 3peHHS TOro, KTO MOXET BBEICTyNaTh B KadecTBe
yupenuTens B Ipolecce MNpeAoCTaBIeHHs IyOIHUYHBIX YCIyT, MOXHO
BBIICIUTH TP PA3IUYHBIX BapUAHTA:

— Ily6nuunslit (rocyAapcTBEHHBIN / MyHUIUNANBHBIN) yUpeIUTeNnb.
B nmanHOM BapuaHTe HEOOXOAMMO TakXe pa3ludaTb, KTO SBISETCA
HEIOCPEJICTBEHHbIM  HCIOJHHUTENIEeM,  T.C.MCHOJHSAET  (YHKIHHU U
MIPEAOCTABIISET YCIAYTU. DTO MOTYT JIeJIaTh FOCYAapPCTBO /MyHHLIUITATIUTET U
UX  TepcoHal  HEMOCPEICTBEHHO (uepes CBOM  BHYTpEHHHE
OpPraHU3AI[OHHBIE CTPYKTYpPbI) WM IPEANpUATUS, KOTOpblE XOTA U
HaxojiATCs B IyONMYHOM  (roCy/lapCTBEHHOH  /MYHUIMIAILHOM)
COOCTBEHHOCTH, HO (DYHKLIMOHHPYIOT (C ONEpaTHBHOW M, KaK NPaBUIIO, C
(DMHAHCOBOM TOYKM 3pEHMs) CaMOCTOATENbHO. B mocneanem ciyyae peub
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uner o ¢opmanbHON (OpPraHU3alMOHHON) NpHUBATHU3ALUU, KOTOPYIO B
MEXYHapOAHOM JUCKYCCHM 9acTO Ha3bIBAIOT KOpHOpaTU3aIue

- HUcnonnenue 3aa4 BHEUTHUMHU UCHOTHUTENAMHU. VM HcIOTHEHUE
3aja4 mepefaeTcst JOroBOpoM (Kak MpaBHIIO, HA OTPaHUYEHHBIH CPOK, MO
TUIy KOHIleccuu). B kadecTBe HCHONHMTENEH BBICTYNAIOT 4YacTHBIE
OpraHu3alliy, a TakXke HEKOMMepYecKHe OpraHu3aluu (TPeTHil CexTop).
OTOT UHCTUTYLUOHANBHBIA BApHAHT ONpeaeNseTcs Kak (QyHKIMOHANbHAs
npuBaTH3anys (¢ y4eToM (PaHIy3CKOTO OINbITa — IPUBaTH3aLUsA BO
dpanmysckoii ctune)’

- YacrtHble yupenuTenu / HUCHOTHUTENU. MMeeTcss BBHAY CMeEHa
(opMBI  COOCTBEHHOCTH:IpPEANpPHUATHE IepefaeTcss OT MyOIHMYHOro
(rocymapcTBeHHOro / MYHHIMIAIBHOTO)COOCTBEHHHMKA 4YacTHOMY. B
JaHHOM Cllydae peub HIET O MaTepHalbHOW mNpHuBaTu3anuu. B ciydae
YaCTUYHOM  CMEHbI  (DOPMBI  COOCTBEHHOCTH U  OJHOBPEMEHHOIO
CYIIECTBOBAHUS TOCYIapCTBEHHOW / MYHHUIMIAIBHOM W  4YacTHOM
COOCTBEHHOCTHU BO3HUKAIOT IPEANPUITUSL
cMemaHHoro tuma. K HUM OTHOCAT Takke HUMEHyeMble II0 aHIJIO-

CaKCOHCKOH TpaauLuu U oOpasiy ITyONMMYHO-UacTHBIE IapTHEPCTBA
(4.’

B naHHOM KOHTEKCTEe HOJ PeMyHHIUNAIU3aluel moapa3syMeBaeTcs
Kak BO3BpaT 3ajay, INepeJaHHbIX B paMKaXx (QYHKIMOHAIBLHOMN
OpUBaTH3aIMK (ayTCOPCHUHTA) MyHHLIUIAIUTETaM, Tak U IMpHOOpeTeHue
MYHUIUNAIUTETaMH  paHee MPOJAHHBIX B  XOAe  MaTepHalbHOU
IpUBATU3aLUUU NPEANPUATUN U YacTedl NPEeIIPUATUN I [IPENOCTABICHUS
MyOIUYHBIX YCIyT (3TU U UHBIE BAPUAHTHI IPEICTABICHEI .

? Cwm.:Grossi Giuseppe./Marcou,Giirard/Reichard,Christoph. : Comparative aspects of

institutional ~ variants for local public service provision/ Wollmann
Hellmut./Marcou,Giirard., The Provision of Public Services in Europe. Between State, Local
Government and

Market. - Cheltenham, Northampton , 2010.- P. 217-239.

* Cwm.:Citroni Giulio. Neither state nor market: municipalities, corporations and
municipal

corporatization in water services: Germany, France and Italy compared// Wollmann,

Hellmut/ Marcou, Giirard. (Hg.) The Provision of Public Services in Europe. Between
State, Local Government and Market. - Cheltenham, Northampton, 2010. — P.208.

* Cwm.: Citroni Giulio. Neither state nor market: municipalities, corporations and
municipal corporatization in water services: Germany, France and Italy compared// Wollmann,
Hellmut/ Marcou, Giirard. (Hg.) The Provision of Public Services in Europe. Between State,
Local Government and Market. - Cheltenham, Northampton, 2010. — P.208.
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TenaeHnUs peKOMMYyHAIM3alMU ITyOIMYHBIX YCIYyT HEOJHOKPATHO
MOJTAIKUBAdach WIM MOJAEPKUBANach MOIUTUYECKMMU WHHIHMATHBAMHU
«CHU3Y», KOTOpble BO3HUKaJIM Ha MECTHOM, pErHOHAIbHOM WU
HAaI[MOHAJILHOM ypOBHE C MEJbI0 MPeJOTBPaTUTh WIH OTMEHHTH
MPUBATU3AIMIO TIpoIlecca MPEAOCTaBICHUA YCIyr. B sToM BhIpaxkaercs
rIy0OKOe M3MEHEHUE LIEHHOCTeH MOIUTUYECKON KyIbTyphl, B pe3yJsbTaTe
KOTOPOro MyOJMYHBIM, a MMEHHO MYHUIUNAIBHBIM CEKTOp, MOIb3yeTcs
GONMBIINM JTOBEPHEM KaK MPOM3BOAMTENb YCIYT, YeM 4acTHbIA cextop ~. B
KauecTBe SAPKOTo TIpHMepa MOXKHO BCIOMHHUTH OOIIEHAI[MOHAIBHBIN
pebepennym, npomenmuii B Utanuu B utone 2011 roga, B Xxoae KOTOpOro
MIpUBATU3AIMS BOAOCHA0KEHUS (OAHOBPEMEHHO C IPOU3BOICTBOM aTOMHOM
SHepruu) Obla OTKJIOHEHA IOAABIAIONIUM OOJNBIIMHCTBOM TpaxaaH. 1
HaKOHeIl, clelyeT yKa3aThb Ha OOIeeBPONeNCKyr0 MHUIMATUBY «Boma —
OCHOBHOE MpaBO 4YeJIOBEKa», B paMKaXx KOTOpOH BIEpBbIE C MOMEHTa
BeefeHua B 2009 romy Ha Teppuropun EC mnpsmoil nemokpaTuueckoit
npouenypsl nonayn netunuii EBponeiickoit Komuccnuun ObL10 npeabsBieHo
TpeGoBaHUE MTOCTABUTH MEepel] FoCyJapCTBaMU-4JICHAMHU 00s3aTeIbHbIE IS
JOCTIDKEHHUSI LelNM MO NpPU3HAHUIO IpaBa Ha JOCTyI K BOAE U €ro
o0ecleueHnIo, a TaKKe IpaBa Ha I0JIb30BaHHE OCHOBHBIMU CAHUTApHO-
TexHuuecknmu yeayrami.’Tlo pesynbTaTaM ompoca, mposeaeHHOro B 2008
rofy, TpakAaHe BBICKA3adM ropas3fo Oojbllee JOBEpHE K IMyOIHMYHBIM
MpeIIpUATHsIM, 4YeM K 4JacTHBIM. [leTunus, mporexypa mojgadud KOTOPOH
Opma Havata 1.4.2012 roga u Obuia mponsena 1o 31.12.2013 roga, 6buta
noanucana Bo Bcex cTpanax EC Oonee uem 1,5 MuIH. 4enoBeK, MpeBBICHIA
HEOOXOAUMBIA B COOTBETCTBUU C IpoLEeAypoil 6aprep B 1MIIH ueloBek U
ObLIa YCHEIIHO MPUHSATA .

Onnako JeATeIbHOCTh MyOIUIHBIX (rocymapcTBeHHBIX  /
MYHUIIMIAIBHBIX) ydpenutened B cdepe NpenocTaBiIeHUs] MyOIHYHBIX
YCIIyT, a TaKXKe peaan3alts 3HaYUMBIX C COIIMAaTbHO-3KOHOMUUECKOH TOUKU
3peHHsl TPOEKTOB TPEACTaBIseT Cco0oOif aMOUBANEHTHYI0O U KpaiiHe
MIPOTHBOPEUHNBYIO KapTUHY.

C onHOU CTOPOHBI, B cepe Ku3HeoOeCIIedeHUusT MyHUIUIATUTETHI
U UX OpeanpusTHs  BO3BpAalAlOTCS K JEATENbHOCTH  IyTeM
peKoMMyHanu3aluu M Onarofaps e, HPedoCTaBisAs YCIYTH MECTHBIM
coobmecrtBaM. OJHOBPEMEHHO MYyHMIUMIATUTETl B cTpaHax HOxHoit

5

6 v
VHnnparuBa ObUTa BBABHHYTa EBpomedickuM o0bequHEHHEM IIPO(COI030B

yOJIMYHBIX CIY)KAI[UX M €ro WICHaMH M3 EBPOICHCKUX cTpaH (B ToM umcie, , Ver.Di —
Vereinte Dienstleistungsgewerkschaft— oqno w3 kpynueiimmx o0benuHeHHH MPodCO030B
lepmanuu), a TaKKe MHOTOYHUCICHHBIMH  OOLICCTBCHHBIMH  OpraHM3aldsMH  (CM.
‘ttp://pppirrweg.de/index.php?id=12037).
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EBpomnbl, Hao0OpOT, MCHBITBIBAIOT MAABICHHE C LENbI0 MOOYyIUTh HX K
Ipojaxe MYHHUIMNATbHOTO HMYIIECTBA I COKpAIIeHUs JOITOB, T.€.
IpHUBaTH3AIMU.

C napyroil CTOpOHBI, BO BCEX EBPOIEHCKUX CTpaHax HaOII0JaeTCs
TEHJEHINs, He 3aTparuBarolias >KU3HeoOecledeHue, B paMKax KOTOpoH
nyOnu4Has BIACTh, T.€. TOCYAAPCTBO H MYHHUIIUMAIUTETHl HCIOJIB3YIOT
dbopmy mybnuuno-yactHoro maptHepctBa (ITUII), T.e. pasnuuHbie
BapUaHTHl JOTOBOPHOTO COTPYAHHUYECTBA MEXAY IyONMYHON BIACTBIO U
OpPraHU30BaHHBIMHU B 9aCTHOIPEAIPUHIMATENbCKOI tdopme
OPENPUATUAMU C LEeNbI0 pEelIeHHs MyOIUYHBIX 33a74ad, U, TAaKUM 00pa3oM,
BMECTO TOrO, 4YTOOBI BBICTYHAThb KaK Yy4YPEAUTEIH, OHM IPOBOIAAT
(hyHKIIMOHATBHYIO IPUBAaTH3ALHIO B 0c000i1 hopme.

XoTs B HacTodllee BpeMs MHOXKATCS KPUTHUECKUE OLIEHKH, B TOM
qHCcIe CO CTOPOHBI KOHTPOIBHO-CUETHBIX IanaTr, KOTOPBIE OTMEYAIoT, YTO
¢opma ITUIT ocBoGoxkmaeT NyONUYHBIM CEKTOp OT (UHAHCHPOBAHUS
OTJENBHBIX IIPOEKTOB B KpPaTKOCPOYHOM IepCleKTUBEe, OIHAKO, B
JIOJITOCPOYHON TEpCIEeKTHBE OKa3bIBaeTcsl Oojee JOpOrocTosIuel, Koraa
HAUMHAeTCs HEMOCPEICTBEHHOE MpOBEAEHHE U (UHAHCHpOBaHUE, (opma
ITYIT mo-nmpexHeMy HaXOAUT IPUMEHEHHE B BeChMa IIMPOKUX MacIuTabdax,
HaTpuMep, NPU CTPOUTENIECTBE HOBBIX YYaCTKOB aBTOMOOMIIBHBIX JOPOT.
Benencreue sroro ITUII kak ¢opma (yHKIHOHANBHOW IpUBATHU3ALMU
CTaHOBUTCS Ooyiee BecoMOW (OpPMOW IO CpPaBHEHHIO C  COOCTBEHHOM
«TpOAyKIHei» MyOIMYHOro CeKTOpa, OCOOCHHO MPHU MPOBEIEHHH KPYIHBIX
MPOEKTOB.

B 3akmroueHne HEOOXOMUMO HANOMHUTH, 4TO B ['epmanHuu B
nocjegHee BpeMsl LeNbli psa MyONnUYHBIX yupequTene i akTOpoB B XOne
CIUITAaHUPOBAHHBIX M MPOBEAECHHBIX KPYNHBIX NPOEKTOB (MMEIOTCA BBUIY
CTPOUTENBCTBO  HOBOro  adpomopra  bepmun-lllenedensn, Box3ana
MItytrapr-21 umn ¢unapmonun B I'amOypre — ®dunapmoHus Ha Dip6e)
HNEepeXUBAIOT TUTAHTCKUE TPYAHOCTH (HIpoOIEeMbl C IJIAaHUPOBAHHEM,
3aJiep’KKa CPOKOB, B3PBIBHOM pOCT PacXoA0B) U BIIOJHE CHOCOOHBI,
arTuTUpPys 3a ydacTHe MyOJINYHOTO CEKTOpa B KPYNHBIX IPOEKTax,
MOJHOCTBIO JUCKPEIUTUPOBATH ATY UJCHO.
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O pacuiupeHMH MOJTHOMOYHI HCIIAHCKOT0 OMOYJACMeHa MO

3alIMTE CONUATBbHO-OKOHOMUYECCKHUX ITPaB IrpakaaH
IIpodeccop 'apena AnbBapec Manyaas, e-mail:
<mbgara@unileon.es
JleoHckuil rocynapcTBeHHBIH yHuBepcuTeT( Mcmnanus)

Abstract: The paper is devoted to the problems of constitutional
reform of the institute of ombudsman in Spain related to strengthening of
the guarantees of his status and widening of powers with regard to
protection of social-economy rights of citizens.

Key words : ombudsman, Defender of People, social-economy
rights, amendments to the Constitution.

CroxHasi ¥ HarnpspKeHHasl ¢ OLHaIbHO-DKOHOMHYECKOH CHTyalluu B
YCIOBUSX TJ00aIBHOIO YKOHOMHYECKOTO KpU3UCa BO BCEM MHpPE, B TOM
yucne B McnaHum, TpeOyeT yKpeIUIeHHs HMHCTHTYTa OMOYyAcMeHa
MOCPEACTBOM BHECeHHsT B KOHCTHTYIHMIO IONMpPaBOK, LENbI0 KOTOPBIX
SIBJISIETCS 3AI[UTa COLMAIBHO-9KOHOMHUYECKHX NpaB IpaXk1aH M INPUHIUIIA

COLMAJIBHOTO rocy,uapCTBal. O6ocTpeHre 3KOHOMUYECKOIl cuTyaruu B
Hicnanuu B mocienHee BpeMs, 0€3yCIOBHO, aKTyaJIU3UPYeT ATy 3aAady.
Cratps 54 Koncrutynuu HMcnmanum 3akpemser cratyc Hapomaoro
samutHHKa (Defensor del Pueblo) cnenyrommm obpasom: «Opranuueckuit
3aKOH perynupyer VYupexnenue Hapoanoro 3aLUTHHKA,
BBICOKOYIOJTHOMOUeHHOTO ['eHepanbHbiMu KopTecamMum u HazHadaeMoro
MU JUIS 3alUTHI 1IpaB, IPEeIyCMOTPEHHBIX B HACTOSIIEM pasfene. B aTux
LeNIX OH MOXET OCYIIECTBIATH HaA30p 3a JeATeIbHOCTHIO OPraHOB
yIpaBIeHUs u OTUYHUTHIBAETCS nepen I'enepanbHBIMEI
Koprecamu».Koncturynus Mcnanuu cceinaercs Ha OpraHMYecKuil 3akoH,

! Cm.:  Garcia  Alvarez Manuel Garcia Lopez Rubén.
Apuntes sobre una reforma de la configuracion constitucional
del Defensor del Pueblo: un paso mas hacia la JusticiaSocial //Teoria y realidad
constitucional.2012.Ne 29 ;Garcia Alvarez Manuel

.Rusia: del Estado socialista al Estado social //Sistema. , 1994. Ne 118-119. P. 125-132.

* Tlepeon cratbu ocymectBmwia C.M.Camopruna mpu ydacTuu apropa. Haydwmbrid
pemakTop IepeBoja CTaTbU - JOKTOp Iopuj. Hayk, mnpodeccop Boponexckoro
rocynusepcutera H.B.ByTycosa.
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npuHATHI kak Opranumueckuil 3akoH o HapomHoM 3amutHuke 6 ampens
1981 rona?2.

IIpexne Bcero, HyXHO OOPaTUTh BHUMaHHE HAa OJHY M3 OCHOBHBIX
(yHKIMH U nenel 1esATeNbHOCTH HCHAHCKOro oMOyJICMeHa, KOTopasl, XOTs
IpIMO HE 3aKpemnisercs Koncrurynuei, OJTHAKO, COTJIACHO
o0ImepacnpoCTpaHEHHOMY ~ MHEHMIO,  pealbHO  CyHIECTBYeT,  YTO
yOenuTenbHO MOATBepxkAaeTcs Oonee veMm 30-JeTHEW AESITeNbHOCTBHIO
Haponnoro 3amurtHuka. P eup ua€r o 3amure M OPOABUKECHUM IIPAB
COLIMAJIBHO-)KOHOMMYECKOI0 XapakTepa, T .. O TOM, 4YTO OIpeJenseT
CYILTHOCTb COLIMANBHOTO rOCyapCTBa.

CymHocTHass ~ 4epTa  COLHUAIBHOIO  TrocyAapcTBa  IOJIydMsia
3akperieHne B cT. 9.2 Koncrutynun Mcnanuu, aipecoBaHHOM opraHam
rocyJapcTBEHHOH BnacTH. JJaHHOI HOPMOH HpeayCMOTPEHBI 00s3aHHOCTU
rocyJapcTBa CO3/aBaTh I'apaHTUHU PABHONpPABHUs TpakJaH B COLUANBHO-
SKOHOMHYECKOH cdepe, UTO MOBHINAET U 3HAUUMOCTh COLMANBHO-
SKOHOMHUecKuX IpaB: «IlyOmuuHble BIacTH 00eCHeunBaIOT ycIOBUS, IpU
KOTOPBIX cBOOOJA M PAaBEHCTBO MHAMBUIOB U 00pa3syeMBIX MMM TPy,
CTaHOBSITCS JIEHCTBUTENLHBIMU U 3P (PEKTUBHBIMHU, a TaK)Ke yCTPaHSIOT BCe
OPemsATCTBUA  JUI MOJHOTO YAOBJIETBOPEHHS UX MNOTpeOHOCTEH U
CBOOOJHOTO YYacTHsl BCeX TpakJaH B IOJUTHYECKOH, IKOHOMHUECKOH,
KyJbTYPHO’ U COLUAIBHOM KU3HU.

TeMm He MeHee, MEXaHU3M 3alUThl COI[HATbHO-3KOHOMUYECKHX IIpaB
XapakTepusyeTcs OTHOCHTENbHOI ClaboCThIO:  KaK H3BECTHO, 3alluTa
YHOOMSHYTBIX TIpaB CYIIECTBEHHO OTIMYAETCS OT 3aIIUThl KJIACCHYECKUX
OCHOBHBIX IIpaB M CBOOOJA TPakJaHCKOTO U TOJUTHYECKOTO XapakTepa.
Jleno B TOM, YTO 3TH IpaBa O4YEHb TPYAHO OTCTaMBATh B CyJe, U JaHHOE
00CTOATENBCTBO, PABHO KAaK U CaMa CYIIHOCTb 3THX IIPaB, 3aKIIOUAIOIMIAsACs
B IIPEIOCTaBIEHUH TOCYAAPCTBOM YCIYr B COLUAIBHO-I)KOHOMHUYECKON
cdepe, BeOIyT K TOMY, YTO OTHU Il paBa CTaHOBSTCS 3aBUCHMBIMH KaK OT
HNOJUTUYECKUX U 3aKOHOMATENbHBIX PpEIIeHUH, Tak © OT CHIOMHHYTHBIX
SKOHOMHYECKUX M OIOMKETHBIX 00CTOATeNbCTB. U B YCIIOBHSX
SKOHOMHUYECKOro Kpu3uca  ciabas 3alMIIEHHOCTh O3TOW TpyNIbl IpaB
olymaercs: Haubosiee ocTpo.

ITockonbky B YCIOBHUAX TIIyOOKOTO 3KOHOMMYECKOrO KpH3Hca
Jerpajanys SKOHOMHKM M TOCYJapCTBEHHON Ka3HBl HAHOCAT INPSMOH
ymep0  YpPOBHIO  3alIMIIEHHOCTH  COLHUAIbHO-?)KOHOMHYECKHX IIpaB,
Komurerom OOH 1o 53KOHOMHUYECKHM, COLMANbHBIM U KyJIbTypHBIM
mpaBaM ObUIO OOpalleHO BHHMaHHE TOCYAapCcTB Ha UX O00A3aHHOCTH
OpPUHUMATh Mephl, HalpaBlIeHHbIE Ha o0eclnedeHHe MOJHON 3aIlUThI

? Del Defensor del Pueblo:Ley organic 3/1981 , de 6 de abril // Madrid : EDITORIAL
TECNOC, 1987.- P.395 -409.
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JaHHBIX IIpaB, TaK KaK 3Ta 0053aHHOCTh HE MOXET OBITh OTMEHEHA nona

MIPEUIOTOM OTCYTCTBUS HEOOXOIUMBIX ATl 3TOTO CPEACTB.

ITocnenoBaTrenbHOE BBINOIHEHUE MJaHHON 00A3aHHOCTH ( XOTS Ha
MEepBBIl  B3TISA 3TO MOXET II0Ka3aThCsl CHOPHBIM) COOTBETCTBYET
MOJUTUYECKOMY MBIIIJICHUI0 I KOHCTUTYLIMOHHOW CHCTEMe eBpoIeilcKux
roCyJlapcTB, TIe Haes  ToCyAapcTBa BCeoOIero OIarocoCTOSHHUS He
yTpaTuia HUA Ha HOTy cBOed nmomyssipHOCTH. Hu B 0THOM U3 €BpONEHCKUX
TOCyJapcTB HE CYIIECTBYET MOJUTUYECKUX IO3UIUH, CUHUTAIOIUX
BO3MOJKHBIM TIOJIHBIM OTKa3 OT Ha3BAaHHOH UEU, HET MOJIUTUYECKUX CHI U
COLIMAIBHBIX TPYII HAceleHus, KOTopele OBl OBLIM MPOTHB OECIUIATHOTO
MEIULUHCKOTO OOCITyKUBaHUs, OecIUIaTHOro 00pa3oBaHMsS WM IPOTUB
pacIIUpeHus] OCHOBHBIX CONHUANBHBIX cioyx0 u T.n1. CrnenoBarensHO, B
paMKax BO3MOXHON KOHCTUTYIMOHHON pedopMBl, mpecieayoned Hapary
C IPYyTUMH HENsIMHU 0oOecleueHHe COIHAIbHO-YKOHOMUYECKUX IpaB, OBLIO
651 a0COTIOTHO CIIPAaBEUIMBEIM YIIPOUUTH HHCTUTYT OMOyICMeHa.

OCHOBHBIMU  IIENIIMH  BHECEHHUSI HM3MEHEHHUil (IONpaBoK) B
KoncTuTynMI0O OTHOCHUTENBPHO UHCTUTYTa HapoaHoro 3amuTHHKa B
Vicnanun MOMKHBI OBITH pacIIUpeHue ero (QyHKIMH Kak rapaHTHU Bcei
CHCTEMBI IIpaB uUeJIOBeKa M TpaXAaHWHA, U, B  IEpPByIO OdYepensb,
COLIMAIBHO-?)KOHOMHYECKHUX TPaB.

Ha mnam B3mIAA, MOXXHO BBIAECIMTH OCHOBHBIC HAIPaBICHUA
Ha3BaHHOT'O KOHCTUTYILIMOHHOTO pe()OPMHUPOBAHMUS, B YHCIIE KOTOPBIX:

- pasrpaHuueHHe o0BbeKTa AesrenbHocTd OMOyICMeHa;

- 3aKperuvieHue GopM OCyIIECTBICHHS €ro AeATeIbHOCTH;

- YCTaHOBJIEHHE MOPSAKA 3aMEIICHUs €ro JIOJDKHOCTH (M30paHue,
Ha3HaYeHue);

- omnpeneneHue Gopm coTpyaHudectBa OMOyJICMeHa ¢ OpraHaMu
roCyJapCTBEHHOH BIACTH U MECTHOT'O CAMOYIPaBICHHUS.

OcTaHOBHMCS Ha 9THX HAIIPaBICHUIX MOAPOOHEE.

1). HaponHblil 3alIUTHUK HE HMMEET BO3MOXHOCTH OCYILECTBIISATH
CBOIO JIESITE€NBHOCTD, IpHOeras K OCHOBOIOJATAIOIINM KOHCTUTYIIHOHHBIM
MOJIOKEHUSAM, OIPECNAIONMM MPUHIUNHATIBHbIE YEepThl COLUAIBHOIO
JEMOKPAaTUYeCKOro ToCyJapcTBa, 3akpemieHHele cT. 9.2, Ho u cT.103
OcuoBHOro 3akoHa McmaHuu, mpemycMaTpHUBAaIOUIed LEMM U MPUHIUIBI
JEeSITeIbHOCTH OPraHOB FOCYJapCTBEHHOTO YIpaBlieHUs. B cBs3u ¢ 3TUM B
Koncrutynuun HMcnanuu pomxHa OBITh HEMOCPEACTBEHHO 3aKperjieHa

* Cm.: Pesomouns KoMmuTeTa 1O SKOHOMMYEGCKHM, COLMANBHBIM H KYJBTYPHBIM
mmpaBaM, HopduHstonierocs: Dxonomudeckomy u ConuansHomy Cosery OOH. //Doc. E/C 12/
2007/ 1, par.4.
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¢yHKknug oMOyACMEHa II0 OCYIIECTBICHHIO HAaA30pa 3a BBINOJHECHHEM
OopraHaMu yrmnpaBJICHUS KOHCTUTYHHUOHHBIX MMPUHIUIIOB HX ACATCIBHOCTH.
Kpome Ttoro, B mpouecce pedopmupoBanus cr. 54 KoHcTutynuu
Wcnannun B Hell  AokHa OBITH cAellaHa CCBbUIKA Ha HEOOXOIMMOCTH
OKa3aHMs COLMANBHBIX YCIyT, a TaKkke YCIyT, MPeACTaBISIONUX coOoi
001U 5KOHOMHYECKUIT MHTEPEC U U3BECTHBIX, UCTIONIB3YsS  (PPaHIY3CKYIO

TEpPMHHOJIOTHIO, 101 Ha3BaHueM «d’intérét général» . Bcé 10
CIocoOCTBOBAJIO OBl pacHiupeHHio cdep, Ha KOTOPBIE paclpoCTpaHseTcs
Ha/J30pHas AedATeNbHOCTh HaponHOro 3amuTHHKA, a Takoke HaJleleHUI0
€ro JIOTOJIHUTEIBHBIMU ITOJTHOMOUUSMH.

2). IlockoabKy OCHOBHOW LeNbl0 pedopMbl  KOHCTHUTYLHOHHOTO
craryca HapomgHoro 3amuTHHKa SIBISETCS YKpeIUIEHHE €ro MO3UIMH Kak
rapaHTa 3allUThl COLUAJIBHO-)KOHOMHMUYECKHX IIpaB, ObLIO OB BIOJNHE
JIOTHYHBIM 3aKkperieHne B KOHCTUTynMM €ro OCHOBHBIX MOJHOMOYHI,
HaNpaBIEHHBIX HA 3aIlUTY HA3BaHHBIX MmpaB. Ho B cB3M ¢ TeM, 4TO
COLIMAIBHO-)KOHOMMYECKHE IpaBa CYIIECTBEHHO  OTJIUYAIOTCS OT Tak
Ha3bIBAEMBIX KJIACCHUECKUX IIpaB Ha CBOOOIY, TEPMHH «3allUTa IIPAB»
(HampsAMyIO0 CBSI3aHHBI € KJIAaCCHMUECKMMH TIpaBaMH Ha CBOOOIY)
OPUMEHHTENBHO K COIMATbHO-DKOHOMHYECKUM IpaBaM, B0-Nepebix,
clefoBano Obl JOMOJHUTH TEPMHHOM  «COAEUCTBHE peanu3aluy, WIN
IOPOABIKEHHE IIPaB», MOCKONbKY OH aKIEHTHPYeT BHHMaHUE Ha
HEOOXOJUMOCTH IKOHOMHYECKOH, (PMHAHCOBON MOJAAEPKKH CO CTOPOHBI
OpPraHOB IOCYJapCTBEHHOM BJIACTH U OCYLIECTBICHHHM 3TUMH OpraHaMu
KOHKPETHBIX JI€HCTBUH, HANIPABJICHHBIX HA pEAJIM3alMI0 JaHHOHU I'PYIIbI
pas.

Bo-emopwix, B Koncturynuu Hcnanuu CIENyEeT 3aKpENUTh
HOJIOXKEHHE 0 TOM, 94T0 OMOYJICMEH MOXET OCYLIECTBISATH CBOM JAeHCTBUS
0o mo xanobe rpaxkaaH, 1u00 Mo codcTBeHHON nHUIMaTuBe. [Tono0HbIE

IOJIOKEHUA B HACTOsIIEE BpeMs COaepxKarcs B HCIAaHCKOM
OpranuueckoM 3akoHe o HapogHom 3ammurtHuke. OpHako camo
yIOMHUHAHUE B Konctutynuu Ha3BaHHBIX (OPM  JAEATEIBHOCTH

OmMOyncmeHa, U, B IEPBYIO odepellb, €ro BO3MOXKHOCTEH IeHCTBOBATh IO
cOOCTBEHHON WHUIMATHBE, AENAET UX  HJCaJbHBIM HHCTPYMEHTOM IJIs

* Ora Tepmunonorus, npucymas EC, (UrypuUpyeT B 3aKOHONATEIBCTBAX CTPaH-
aneHoB EC u kacaeTcs, B 4aCTHOCTH, Takux cdep, Kak cdepa TeIeKOMMyHHKAIUH U chepa
no4roBelx ycnyr. Tak, cr. 36 [leknapauuu mnpas uenoBeka u rpaxiaanuHa EC « Jocryn k
yciayraMm, NpeACTABISAIOMUM OOMMH JKOHOMHYECKHH HHTepec» TIiacuT: «CoolbmecTBo
OpH3HAET M yBakaeT BO3MOXHOCTb JIOCTYIAa K yCIyraM, HPEACTABISIOMUM O0Omumit
OKOHOMHUYECKHH HHTEpecC, KAk H  IPEANHCaHO, C LeNbl0 MHOOIIPEHUs COLUAIBHOU U
TePPUTOPHAIBHON CINIOUEHHOCTH, B 3aKOHOAATENILCTBAX CTPaH-WICHOB, COTTIACHO IOT0BOPY 00
yupexaennn Espomneiickoro Coobmmectsay.
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OCYIL[ECTBIICHHUs] HaJ30pa 3a OpraHaMM YIpaBIEHUS, HANpaBIE€HHOTO Ha
3alIUTy COLHUAIBHO-)KOHOMHMYECKHX IIpaB, U OCOOEHHO, Ha OKa3aHUe
MTOMOIIM CAMBIM HE3aIUIIEHHBIM CJIOSIM HaCEeIeHHUs.

3). Kax wu3BecTtHO, mnpexycMoTpeHHOe OpraHHMYECKHM 3aKOHOM
TpeboBaHUE KBaTU(DUIUPOBAHHOTO OONBIIMHCTBA TOJIOCOB  WICHOB
I'enepanpHBIX KOpTEcOB, HeobOxoxumoro s uszbpanus OmOyacMmeHa,
HAIleJIeHO Ha JOCTHXKEHHE €ro HeWTpaauTeTa U IMOAJACPKKU KaK MOXKHO
OONBIINM YHCIOM MOIUTHYECKUX MapTuil. 30paHue nuua, NpU3BaHHOTO
BBIMONHATE MHonHOMounst OwmOyncMeHa, HOKHO OBITh pPe3ylbTaToOM
[IyOOKOr0 MOJIUTUYECKOTO KOHCeHCyca. B CBSI3M ¢ 3TUM, BKIIOUYEHHUE B

Koncrurynuto TpeGoBaHuUs JIOCTUXKEHUS KBaTU(GHUIUPOBAHHOTO
OONBIINHCTBA FOJIOCOB MapiaMeHTapueB (HampuMmep, JBe TPETbUX WIH TpU
TISATHIX) MOBIEKIO OBl 3a CO0OH yKpeImleHHe HeHTpanuTeTra u

He3zaBUCHUMOCTH OMOyAcMeHa, ynpoumio Obl €ro MOJIOXKEHHE B  CBSI3U C
OCYILECTBIICHHS HAaA30pa 32 OpraHaMH yIpaBICHUS.

4). VYcnemrHoe BbimonHeHHe OMOYJICMEHOM CBOMX HOTHOMOYHH
BO3MOXKHO TOJIBKO  TIPH YCIOBUU €r0 COTPYIHHYECTBA C OpraHaMu
yOpaBlEHUS, B OTHOWUICHMM KOTOPBIX OH BBIIOIHSIET HAaJ30pHBIE
(koHTpOoNBHBIE) (yHKUMU. MHBIMEU cioBaMHu, 3(QQeKTUBHOCTH pabOTHI
nHcTUTyTa  OMOyacMeHa Heu30€XKHO 3aBHCUT OT COTpyAHHYECTBA C
YIOMSHYTBIMH OpraHaMH, KOTOpbIE, B YaCTHOCTH, JOJKHBI IIPEOCTaBIATh
eMy BCIO MH(pOpMaNHI0, HEOOXOAUMYIO JUIS OCYLIECTBICHUS MPOBEpOK. B
CBSI3U C 3THM, 3aKpeIlUIeHHe Ha KOHCTUTYI[HOHHOM YPOBHE OO0S3aHHOCTHU
OpPraHOB  yNpaBIEHUS COTpyIHHYaTh ¢ HapogHbIM  3aIIUTHUKOM
3HAYUTENBHO YKPENUI0 Obl KOHCTUTYLIMOHHBIN cTaTyc OMOyacMeHa.

Kpowme toro, B8 KoHCTUTYIIUHN HOMKHBI OBITH TaKXkKe MPEAyCMOTPEHBI
HETraTUBHBIE MOCIEICTBHUS HEBBINOIHEHUS OpPraHaMM YIpPaBICHUS CBOHX
o0si3aHHOCTE 1O mpefocTaBieHuo  MHpopMammu  OmOyacMeHy,
HEe3aBUCHMO OT TOTO, YTO MephI HaKa3aHUs, IpeaycMaTpHUBaeMble B CIydae
HEeXXeTaHUs COTPYIHHUYATh, 3aKPEIISIOTCS U B 3aKOHE, perylupyrolleM
nHCTUTYT OMOyACMeHa, U B YTOJIOBHOM 3aKOHOJaTenscTBe. HecMoTps Ha
TO, uTo OMOysnCMEH He 00J1afaeT BIACTHBIMU ITOJIHOMOYUSMHU U HE UMEeT
BO3MOKHOCTH HAaBS3bIBaTh CBOM OKOHYATENIBHBIE DELIeHHs, Obula OBl
HEeJOIMyCTHMAa CUTYyallHsl, IPU KOTOPOIl OpraHsl yIpaBlIeHHUsS OTKa3bIBaIHCh
MIPEIOCTaBIATh EMY 3alpalluBaeMyl0 UM HH(POPMALHUIO.

Uraxk, UHCTUTYTHl HapomgHoro 3amutHuka Mcmanuu, (kak u
YIOIHOMOYEHHOTO II0 IpaBaM ueyoBeka B Poccuiickoit ®Deneparun)
JOJDKHBI ~ CTaTh B OmmkaiimeM  OynaymieM HaA&KHBIM — IPaBOBBIM
HHCTPYMEHTOM, OOeCHeunBalomuM TrpaxjgaHaM Oosee 3¢ (eKTUBHYIO
3alIUTy UX MpPaB, OCOOCHHO TE€M U3 HHUX, YbM MEXAaHMU3MBI 3alIUTHl MpaB
SIBIIAIOTCS Hanbonee caabbiMu. C 3TOH IENBI0 CYMTAEM IleJIecoo0pa3HbIM
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c(OpMYIHPOBATh MPEUIOKEHHST O BHECEHHMH HEKOTOPBIX JONOJHEHHH B
Koncrurynuto Mcnanuu, KoTopsle, HE 3aTparuBas CYIIHOCTU HHCTHUTYTa
Ombyncmena, MOrIH OBl CIOCOOCTBOBATh YKPEIICHHUIO €T0 MOJOXKEHHS KaK
rapaHTa 3aliuThl NpaB rpaxaaH. KoHedyHo, HE0OXOAMMO MpPHU3HATH, UTO
MHOTHE U3 CPOPMYJIUPOBAHHBIX 3/1€Ch HOBAIUI SIBIIAIOTCS TAKOBBIMU JIUIIb
C TOYKM 3peHus UuX 3akpemieHuss B KOHCTUTYyIHUH, MOCKONBKY
Opranuueckuii 3akoH VMcnanuu yxe UX ImpegycMaTpuBaeT. TeM He MeHee,
3aKperieHHe Ha  KOHCTUTYLMOHHOM  YPOBHE  BBIIICIMPHUBEICHHBIX
MOJIOXKEHUN Ype3BbIUAfHO BaXKHO, MOCKOJIBKY IOJpa3yMeBaeT NMpH3HAHUE
OCHOBHBIM 3aKOHOM KiIroueBo posn OmOyncMeHa cpeau MHCTHTYTOB
COLIMAJILHOTO TOCYAApCTBa, MPOBO3rIaméHHoro B ctartee 1.1 Koncturynun
Hcnanun.

B 3aknroueHue, XoTeNoCh Obl HPEIIONKUTH BO3MOXKHYIO HOBYIO
penaknuto cT. 54 Koncrtutymuu Mcnmanuu, ¢ TeM, 4TOOBI ONpEAEIHUThH
OTIIPABHYI0 TOYKY JUIi BO3MOXHON auckyccuu. CumrTaeMm, 49TO 3TO
npe/iokeHHe OyfeT WHTEPecCHBIM M aKTyalbHBIM M 11 Poccum, rae
KOHCTUTYIUOHHBIN cTaTyc OMOyACMeHa MPaKTHUECKU HE MOIYUYMII CBOETO
3aKpeTICHHS.

Wrax, mpemnaraem c@opMyIupoBaTh ct. 54 Koncruryuu
Hcnanuu B cienyooieil peJjakiuu:

«1. B mensax 3amuThl U COAEHCTBHS pean3alliil KOHCTUTYIIHOHHBIX
npaB rpaxiaH OpraHudeckuil 3aKOH peryiaupyeT MHCTHTYT HapomgHoro
3amuTHUKA. C 3TOH 1enbio HapoaHblil 3aIIUTHUK OCYLIECTBISET HAI30p 32
OpraHaMH YIpaBIEHUS M CIEJUT 3a BBINOJHEHHEM MMHU PYKOBOMASIINX
npuHIUNoB. OH MOXET paccMaTpUBATh KajloObl HAa AEATENBHOCTh OPraHOB
yIOpaBJIEHUS, HA OKAa3aHHWE COLHMANBHBIX YCIYT U yCIYT, IPEACTaBISIONINX
o0muif SKOHOMHMYECKHH UHTEepec, a TakKe OCYIIeCTBIATh  JaHHBIE
JeficTBUS 1O COOCTBEHHON MHUITMATUBE.

2. HaponHblii 3alIUTHUK BBITIONHSET CBOU CIIy)KeOHBIE 00S3aHHOCTH
kak BricoxoymonHomoueHHbIlt I'enepansubiMu KopTecamu, Ha3Hadaercs
UMH OOJBIIMHCTBOM B TPU ISITHIX TOJIOCOB M OTUUTHIBACTCA Mepe HUMH.

3. Bce opransl ympaBlIeHHS U BCe TOCYJapCTBEHHBIE CIIyKallue
00s13aHBl COTPyAHUYATh ¢ HapoAHBIM 3aIIUTHUKOM, HMEIOIIUM IIPaBO
00HapoI0BaTh nHopManuoo O JeHCTBUAX, MPEMSATCTBYIOIINE €ro
JgesTenbHOCTH. OpraHsl yIpaBlIeHHS U TOCYJapCTBEHHBIE CIIyXKallue, He
BBIMOJIHAIOMINE CBOM OOS3aHHOCTH MO COTpyAHHUYECTBY ¢ HapomHsiM
3aIIUTHUKOM, MOTYT OBITh NPUBJICUEHBI K YTOJIOBHOH OTBETCTBEHHOCTH B
HOpsiike,  MPEAYCMOTPEHHOM  JCHCTBYIOUIMM  3aKOHOJATEIbCTBOM.
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CoBpeMeHHbIEC TeHACHIMH NPABOBOI0 PeryJIMpoOBaHus
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Kanaunat ropuandeckux Hayk, 1oueHT, B. B. ApramoHoB
e-mail: vladimir artamonov_2013@mail.ru
BopoHexckuii rocy1apcTBEHHBII YHUBEPCUTET

Abstract

The article discusses the problem of creating of favorable working
conditions, factors affecting its status, legal regulation of safety of work,
protection of health and working ability of an employee.

Key words: favorable conditions of work, safety of work, protection
of health and working ability.

Jemorpaduueckum IpoleccaM B CTpaHe yJeNseTcsl MPHCTaIbHOE
BHHMaHHe. O6 3TOM CBUJETENBCTBYET NpUHATHE YKa3a IIpesunenta PO ot
09.10.07 «O6 yTBepkIE€HHHM KOHLEMIUH JIeMOTrpapuuecKod IOIUTUKU
Poccuiickoit deseparun Ha mepuo a0 2025 .»' B J10KyMEHTe OmpeieneHo,
4yro 1 emorpaduyeckas monuruka P@ HanpaBieHa Ha yBelWYeHHE
MIPOAOIKUTEIPHOCTH JKU3HU HAcCeNIeHHs], COKpAlLlleHHEe YPOBHS CMEPTHOCTH,
POCT POXKAAEMOCTH, PEryJUpOBaHHE BHYTPEHHEW M BHEUIHEH MHTpaIui,
COXpaHEHHME M YKpEIUIEHHE 3J0pOBbs HACENIICHHUS U YJydllIeHHe Ha 3TOH
OCHOBE JieMorpaduyeckoil cuTyanuy B cTpane. B Toxe Bpems oTMedaercs,
YTO OCHOBHOU IIPUYMHOM HU3KOHU IPOJOKUTEIBbHOCTU KU3HU HACEIICHUS B
P® sBnsieTcss BhICOKas CMEPTHOCTb TpaXKAaH TPYAOCIOCOOHOTO BO3pacTa.
W3 obmero umcra yMepHIMX TIIOYTH TPETh COCTABISAIOT TpakIaHe
TPYJAOCTIOCOOHOTO  BO3pacTa, OKOJIO 80% w3 HUX — MYXYHHBI
(mpomomkuTenbHOCTh KU3HU B PD ¢ 1992 r. cocraBnsier y myxuun 60,6 T,
y xeHmuH 73,1 1). IIpu 3TOM CMepTHOCTH MpEBBIIAaeT poxkaaeMocTs. Ha
pOXIaeMOCTh  OTPHLATENBHO  BIUSIOT, CpeId MPOUEro, THKEINBIH
(bu3MUeCKUi Tpya 3HAYUTENFHOI 4 acTH pabOTaIOIMX JKEHIIMH (OKOJIO
15%), ycnoBus TpyAa, He OTBEUYAIONIME CAHUTAPHO-TUTHEHHUYECKUM
HOpMaM.

Pemrenne 3aauu Mo COKpAIIEHUIO YPOBHS CMEPTHOCTH HAaCENIEeHHS,
Mpexkae BCEro TpakAaH TPYIOCHOCOOHOrO BO3pacTa, BKIOYaeT B cels
COKpaIlleHHe YPOBHS CMEPTHOCTU M TpaBMaTHU3Ma OT HECUACTHBIX CIIydaeB

' C3PD. - 2007. - Ne 42. - Cr. 5009.
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Ha IIPOM3BOJICTBE U NMPOECCHOHATBHBIX 3a00JI€BaHUN 3a CUET Iepexona B
chepe oOXpaHbl TpyJa K CHCTEME YIpaBleHUS MNpopecCHOHaTIbHBIMU
puckamu (BKmo4as MHGOpMHpOBaHHE paOOTHUKOB O COOTBETCTBYIOIIUX
pHCKax, CO3/aHHE CHCTEMBl BBISBICHHUS, OLEHKH U KOHTPOIS TaKHX
PHCKOB), a TaKkXke 3a C4eT SKOHOMHYECKOM MOTHBAIMM AJS YIy4dIICHUS
paboTomaTeneM yCIOBH Tpyaa.

Pemenne 3amauun 1O COKpallEHHIO YPOBHA MATEPUHCKOM U
MIIaJICHYECKOH CMEPTHOCTH, YKPEIUIEHHIO PENpOgYKTUBHOTO 370POBbS
HACEJICHM, 3/0pOBbs JeTeil U MOJPOCTKOB BKIIOUACT B Ce0s CHUXKEHUE
Jonu pabouux MeCT C TSKEIBIMH, BPEIHBIMU U ONACHBIMH YCIOBHSIMU
TpyZAa B IENAX COXPAaHEHHs PENpOAyKTHBHOIO 3/10pOBbs. Pemenue 3amaun
MO YKPEIICHHUIO 3/J0POBbs HACENEHUs, CYIIECTBEHHOMY CHHXEHHIO YPOBHS
COIMAJBHO-3HAYMMBIX 3200JI€BaHHH, CO31aHHUIO YCIOBUI U ()OPMUPOBAHUIO
MOTHUBAIlMM AN BEJCHUS 3[0pOBOr0 00pa3a XHU3HH BKIIOYaeT B ceods:
BHEIDCHHE KOMIIJIEKCHBIX O3JOPOBHUTENBHBIX M  PeadMINTallMOHHBIX
OporpaMM IO COKPALEHHI0 CPOKOB BOCCTAHOBICHMS 37I0POBbs IIOCI]IE
MEepeHEeCeHHBIX 3a00JeBaHU H TpaBM; pa3pabOTKy Mep, HalpaBIEHHBIX Ha
COXpaHEHME 30pOBbsl U MPOJJIEHHE TPYAOCIOCOOHOTO IepHoja >KHU3HU
HOXHUIBIX Jofel. Pemenne 3a1auu Mo MOBBIIIEHUIO YPOBHS POKIAEMOCTU
BKIIIOYAaeT B ce0dA: peanu3aluio KOMIUIEKCHBIX Mep MO COACHCTBUIO
3aHATOCTH XCHIUH, UMEIOIUX MaJOJIETHUX JETeH, ¢ IeNbl0 o0ecledeHus
COBMEIIEHUS POIUTENBCKUAX 51 CeMEeMHBIX o0s13aHHOCTEH C
npodeccuoHaNbHOI AeATeNbHOCTRIO, B TOM YHCIE: CO3/laHHe AJS *KEHIIHH,
BBIXOASINMX U3 OTIHycKa IO yXOAy 3a  peOEHKOM, YCIOBHUH,
CHOCOOCTBYIOIIMX HX BO3BPALICHUI0O K HX TPYIOBOH JEATENbHOCTH;
OpPraHU3aI[MI0 CUCTEMbl MOBBINICHUS HX KBAIU(UKANM IepeoOydeHus
npodeccusM, BOCTpeOOBaHHBIM Ha  pBIHKE TPyAa;  pPacIIMPEHUs
UCTIONB30BaHUS THOKUX (OPM 3aHATOCTH (B TOM UHCIE HAJOMHBIH TpPY.H,
JaCTUYHAS 3aHATOCTB), MO3BOJISIOIUX COBMEIIATh pabOTy C BBIIOJHECHHEM
CEeMEMHBIX 00s13aHHOCTEH.

Pa3pa0boTky chenuanbHBIX NPOrpaMM, MO3BOISIOIUX KEHIHMHAM
NOJIyYUTh HOBBIE Mpodeccun B cilyyae MX HepeBoaa (BBICBOOOXKICHHUS) C
pabouux MeCT C BPEAHBIMU U TSDKENBIMHM YCIOBHSAMHU TpyJa Ha HOBBIE
paboune Mmecra. Peanuzanmio nemorpaduueckoil MOJMTHKK Ha IEPHON 10
20251 IIPEAIOIIaraeTcs OCYHIECTBIIATh IIyTeEM JlaJIbHEUINETrO
COBEpPILEHCTBOBAHMS 3aKOHOAATENIBLCTBA, B TOM 4HCIE, B chepe TPyHAOBBIX
OTHOLICHUH.

MUHUCTEPCTBO 31paBOOXPAaHEHUS U COLUAIBHOrO paszputrus PO
mpukasom or 23.10.08 Ne586 yTBepauno mporpaMmy AedcTBUE 1O
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YIYUIIEHHIO YCIOBMI M OXpaHel Tpyaa Ha 2008-2010rr.” IIporpamma

HampaBJIeHa Ha CHUKEHUE PUCKOB HECYACTHBIX CIydaeB Ha MPOU3BOJCTBE U
podecCHOHANBHBIX 3a00JIEBaHNH, YIIyUIlIeHHEe YCIOBUI TpyJAa, CHIKEHHE
CMEpPTHOCTH oT HIPeJOTBPATUMBIX HIPUYHH, yBeJIMYEeHUE
MPOAODKUTEIPHOCTH JKU3HH MU YJIy4IIeHHE 370pOBbsi paboTaromero
HaceneHus. IIporpamma mpencTaBiaseT co0o0il KOMIUIEKC HOPMAaTHBHO-
NIPAaBOBBIX,  OPTaHU3AI[MOHHBIX,  HAYYHO-HUCCIEN0BATEIbCKHX u
METOJUUYECKUX  MEPONPUSATHH, MNPU3BAHHBIX OO0ECIEYUTh pEelLIeHUE
OCHOBHBIX 3aJ[au B 00JIaCTU OXpaHBI TPy/a.

B He#l onpeneneHHO, YTO OCHOBOM CHUCTEMBI yIPAaBICHUS
podecCHOHANBHBIMI PUCKAaMHK JIOJDKHA CTaTh OLIEHKA YCIOBMH Tpyjaa Ha
KOXJIOM paboyeM MecTe C BBIBIEHHEM BPEIHbIX W (WJIHM) OMACHBIX
MIPOU3BOJICTBEHHBIX (PAaKTOPOB IO pe3yNbTaTaM aTTeCTAllMH pabodux MecT
II0 YCIOBUSAM TpyZa, OLEHKAa COCTOSHUS 3J0POBBS 3aHATBIX Ha ITHX
pabounx MecTax paOOTHHUKOB, IO pe3yJbTaTaM KOTOPBIX JOJDKHEI
OCYILECTBIISICTCS MEpOIPUATUS MO TNPUBEACHUIO YCIOBUH Tpyzda B
COOTBETCTBHE C TOCyJIapCTBEHHBIMH HOPMATHUBHBIMH  TPeOOBaHUSIMHU
OXpaHbl TPyAa, a Takxke NMpouiIakTHKa NpodhecCHOHATBHBIX 3a00JieBaHni
pabOTHHKOB.

IIpuxaszom ot 17.02.10 Ne 91 Mun3zapascoupas3sutus P® Obuio
yTBepxkaeHO [lonojkeHne o MpOBEAEHUH OOIIEPOCCUIICKOTO MOHHTOpPUHTA
YCIOBHi OXpaHbl TPyaa’. B HeM ONpeleNneHsl Leld ¥ OCHOBHBIE OOHEKTHI
MOHMTOPHHTA M YTO OH IMPOBOIUTCS MUHHCTEPCTBOM 3JpAaBOOXPAHEHUS U
conuansHoro pa3sutus PO ¢ yuactuem PexnepanbHoit c1y k0Bl 10 TPyAY U
3ansiToctd, PDenepanbHON CiykObl MO0 HaA30py B cdepe 3alMThl MpaB
noTpebuTenei u Onmaromosyunst 4enoBeka, @DOHAA COLUHUATBHOTO
ctpaxoBanus P®, Ilencuonnoro ¢onma PP u uHBIX OpraHoB u
OpraHu3aIyii B mpeenax UX KOMIETCHIINN.

Pacnopsuxennem  IlpaButensctBa P® ot  10.03.11 Ne367-p
yTBEp:KJCH IIaH MeponpusTuil mo peanusanuu B 2011-215 rr. Konnenuun
nemorpaduueckoii momutukn PO mHa mepmox go 2025 .t IMymkr 15
ykazanHoro  [lmama  mpenxycMaTpuBaeT — pa3paboTKy — KOMIUIEKca
MEpOIPUATHH, HANPaBICHHBIX HA COXpaHEHHE 370POBbS PabOTHUKOB Ha
npousBojacTBe. [IyHKT 16 — MOATOTOBKY HOPMATHUBHBIX NPABOBHIX aKTOB,
MIPEeAYyCMaTPUBAIONINX BHEAPEHUE CHCTEMBl (DMHAHCOBBIX U CTPaXOBBIX

2 Bro/eTeHb TPYJOBOTO U COIMATIBHOTO 3aKoHoAaTenbeTBa PD. - 2009. - Ne 1.

* O nposeneHy 06IIEPOCCHIICKOr0 MOHHTOPHHTA yCIOBHIT OXpaHbl Tpyza : IIpuka3
Mumnsnpasconpassurus Poccun ot 17 ¢despans 2010 roga Ne 91 // BromnereHs TpyAOBOro U
COLIMAJIBHOTO 3aKoHOaTenbeTBa PD. - 2010. - Ne 4.

4 C3PD. -2011. - Ne 12. - Cr. 1655.
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CTHUMYJIOB K COXPAaHEHHUIO 3M0pOBbS — JUIs TpaxJaH; K IOBBIIICHUIO
OTBETCTBEHHOCTH 32 310pPOBhE PaOOTHUKOB — 11 paboTomaTeneil.

IMpuxasom ot 14.02.12 Ne 125 Munsapasconpazsutus P®
YTBEPXKJICH KOMIIJIEKC MEpOIpUATUIl, HAIpaBICHHBIX HA COXpaHEHHE
3I0pOBbsl PAOOTHUKOB Ha mpou3BoAcTBe Ha 2012-2015 rr, BKIIOYarOmuii B
cebsi: 1) coBepuIeHCTBOBaHHWE HMH(MOPMAIIMOHHONW CHCTEMBI O COCTOSHHI
YCIIOBUII Tpya U Mpo(ecCHOHAIBHBIX PHCKaX; 2) (OpMHUPOBaHUE TPOTHO3
BO3HHMKHOBEHHS NPOM3BOACTBEHHOI'O TpaBMaTu3Ma ¥ Npo(dheccHOHAIBHOI
3a0o01eBaeMoCTH; 3) COBEPIIEHCTBOBAHHE TPYMOBOIO 3aKOHOAATENIBCTBA U
UHBIX HOPMAaTHBHO-TIPAaBOBBIX AaKTOB B I€NAX BHEAPEHUS B CHCTEMY
yIpaBIeHUS OXpaHOH Tpyaa MEXaHU3MOB yIpaBJIeHUsS
npodeccuoHaNbHBIME ~ puUcKamu; 4)  COBEpILICHCTBOBAHHE  CHUCTEMBI
HOPMAaTUBOB B 00JAacTH OXpaHbl Tpyda; S5) BHEAPEHHE MEXaHH3MOB
SKOHOMHUYECKOr0 CTUMYIHPOBaHUS paboToaaTeneil K yIydIIeHUuIo yCIOBUH
U OXpaHbI TPyAa; 6) COBEpIIEHCTBOBAHUE CUCTEMBl MEIUIIMHCKON MTOMOIIU
U MEAULIHUHCKOH TPOQUIAKTUKH DPAOOTHHUKOB; 7) MOBBIIIEHHWE KAauecTBa
o0yueHus B o0macTd OXpaHbl TpyAa; §) TOBBIIICHHE KadecTBa
obecriedeHnsi paOOTHUKOB CpeACTBAMU WHIAMBUAYATbHOH 3allUTH; 9)
OpraHU3aI[IOHHBIC MEPOIIPUSATHSL.

VYkazom mpesuaenta PO Ne636 ot 21.05.2012r «O ctpykType
(elepanbHEIX  OpPraHOB  MCIONHHTENbHON  BAacTH»  MHHHCTEPCTBO
3IpaBOOXpAaHEHUs M coLUanbHOro passutus PXd mnpeobOpa3oBaHO B:
MuHucrepetBo  3apaBooxpaHeHus P® u  MuHucrepctso Tpyna
conuansHON 3amuTsl PO (B BBeA€HUU KOTOPOro (hyHKIUHU MO BBIPAOOTKE U
peanu3alMM TOCYJapCTBEHHON IONUTHKE ¥ HOPMAaTHBHO-NPaBOBOMY
peryaupoBaHuIo B cdepe aemorpaduu, Tpyna, ypoBHS KHU3HH U JOXOJOB,
OIJIATHI TPYAQ, YCIOBUIl U OXpaHBI TPYIA).

I'maBHOHI 3amauedl HOBOM CHUCTEMOM YIpaBIEHUS OXPaHOH Tpyna
ABIISICTCA MEPEXO] OT PEryIUPOBAHUS Ha CTPAXOBbIE CIydau K YIPaBICHUIO
pUCKaMU TOBPEXJIEHUS 340pOBbsl paboTHHKOB. OCHOBOH CHCTEMBI
ynpaBieHus] NpoQecCHOHAIbHBIMUA PUCKAMHU JIOJDKHA CTaTh CIUIOLIHAS
aTTecTanus paboumx MecT mo ycioBuaM Tpyaa.” B coorserctBuH ¢ m.2
ITopsinka mpoBemeHUs arTecTald pabOYMX MECT IO YCIOBUSAM TpyJa,
aTTecTallis MIPOBOAMUTCA B LENAX OIEHKM YCIOBUIl Tpyaa Ha pabodmx
MeCTax ¥ BBIABICHHE BPEAHBIX U (MIH) OMACHBIX HPOH3BOJCTBEHHBIX
(akTopoB.  ATTecTanui0 INPOBOAAT COBMECTHO paboTojmaTenb U

5 C3PD.-2012. - Ne22. - Cr. 2754.

® Cm.: 06 yTeepknenun Ilopska aTTecTarmuy paboduX MecT 10 YCIOBHSAM TPy.a
IIpuxa3 MunsznpasBconpassutust Poccun ot 26 ampens 2011 roma Ne342m // Poccuiickas
rasera. - 2011. - 24 urons.

78



aTTecTymollass OpraHu3anus, IpuBIekaeMas paboTogaTeIeM Ha OCHOBaHUU
JIOTOBOpA TPaXKAAHCKO-IIPABOBOTO XapaKTepa.

C 1 suBaps 2014 roga Bcrynun B cuty @3 ot 28.12.13 Ned26-D3
«O conuanbHOH OLEHKE YCIOBHH pr;[a»7, KOTOPBIM yCTaHAaBJIHUBACT
MIPaBOBBIE U OpPraHU3allMOHHBIE OCHOBBI MOPSIKA IPOBEACHUS CIIeIUaTIbHON
OLIGHKU YCIIOBHM Tpyna, OIpejenseT MpaBOBOEe MOJOXKEHUE, IpaBa,
0053aHHOCTH U OOIIECTBEHHOCTh YUYAaCTHHUKOB CIIEUAIBHOW OLIEHKU
YCIIOBUH TpyAa.

CrenuanbHass OLIEHKAa YCIOBUM Tpyaa — SABISeTCA €IUHBIM
KOMIUIEKCOM IIOCNIEJOBAaTENIbHO OCYIIECTBISEMBIX MEpONpHUATUH 1O
UAEHTH(UKAINY BPEIHBIX U (WIM) ONAacHbIX (pakTOPOB NMPOM3BOACTBEHHON
cpeIsl U TPYAOBOrO IIpollecca M OIEHKE YPOBHS UX BO3JeicTBUS Ha
paboTHHMKAa C Yy4YeTOM OTKIOHEHHS HX (AKTUYECKHX 3HA4YeHUH OT
YCTaHOBJICHHBIX HOPMATHUBOB (TUTMEHHYECKUX HOPMATHBOB) YCIOBHI
TpyAa U IPUMEHEHUE CPEICTB HHIUBUAYATbHON M KOJJICKTHBHOMN 3aIlUTHI
PpaboOTHUKOB. YTBepxaeHa MeTOJHKa ee IIPOBEACHUS.

7C3PdD. -2013. - Ne 52. - Cr. 6991.
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I'paxnaHCcTBO Kak Cy0ObeKTHBHOE NIPABO YeJI0BEeKa U
rpakAaHMHA: MOHATHE U PUIHYECKHe TAPAHTHH
peanu3anuu

AcnupaHT kadeapsl KOHCTUTYIIHOHHOTO IpaBa Poccun 1 3apy0exHbIX
ctpas, B. JI. Ba6ypuna

e-mail: iurfa@mail.ru
BopoHnexckuii rocy1apCTBEHHBI YHUBEPCUTET

Abstract

The author of this article analyzes the different approaches to the
understanding of citizenship as subjective human right. The author reveals
the contents of legal guarantees citizenship as a subjective right and offers
actual directions improvement of the Russian legislation on citizenship.

Key words: citizenship as subjective right, legal guarantees.

PaccmoTpenne rpaxjaaHcTBa Kak CyOBEKTHBHOIO MpaBa 4 eJI0BeKa
SBJIAETCA OJHUM U3 PACIPOCTPAHEHHBIX M HEOAHO3HAYHBIX IOJXOJAOB K
OCMBICIICHHIO (heHOMEHa IpaXkJaHCTBAa B IIPaBOBOIl Hayke, 4TO CBA3aHO C
OTCYTCTBUEM CPEIM HUCCIIEIOBATENECH pa3iIMuYHBbIX OTpacieid NpaBa €IUHOU
O3ULUU OTHOCUTEIIBHO  KaK  BO3MOXXHOCTH  CYLIECTBOBAaHHUS
CyOBEKTHBHOIO ITPaBa Ha rPaXkJJaHCTBO, TaK U COJEPikKaHUS TAKOIO IpaBa.

OguH #3 KPUTHKOB TOHMMAaHMA TPaKIAHCTBA B KadecTBe
cyOBeKTUBHOTO IpaBa 4yenoBeka B.B. [TonsHCcKuil cuutaer, 4To ¢ MO3UIHUU
IOPUINYECKOH MPHPO/IBI CyOBEKTUBHOTO NIpaBa, IPa)IaHCTBO caMo 1o cebe
HE ABISETCA BHIOM U Mepoil BO3MOXKHOTO MOBEAEHUS 1A, 00714 al0Iero
rpaxjaaHcTBoM. OfHaKO «(pHU3UUECKOe JHUI0 UMEeT CyObEeKTUBHBIE IIpaBa,
peanusyeMsle B KOHKPETHBIX NIPaBOOTHOLIEHUSAX IO  IOBOAY

BO3HUKHOBEHHUS U IPEKPALIECHUS rpam;[aHCTBa»l. B.C. llleBnoB mnomarai,
KOI'Zla JIMLO BCTYyNAeT B IPAaBOOTHOLIEHUS 110 IOBOJY I'Pa)XIaHCTBA, TO OHO
peamu3yeT He CyObeKTHBHBIE IpaBa, kak cuutan B.B. IlomsHckwuii, a
npaBoMmouus. Hampumep, mnpu xedaHMM  TIpaXkJaHUHA  U3MEHUTH
TPaKIAHCTBO OH OCYLIECTBIIET IIPABOMOYME HA M3MEHEHHE IPaKJaHCTBA,
XOJaTaliCTBYeT O CBOEM KeIaHHU Iepen rocyaapcTBoM. ONHAKO «pPEHIUTh
BOIIPOC O TepeMeHe Ipax<IaHCTBAa TOr0 MM MHOTO JIHIA, 00JaJaloMIero ...
TpaxJaHCTBOM MOJHOMOYHO TOJBKO ... rocygapcTBoy». ClenoBaTeNbHO,

' Honsmckuit B.B. TIpuHIume! coBeTckoro rpaxkaanctsa / COBETCKOE TOCYAPCTBO |
npaso. — 1980. - Ne 5. - C. 124.
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YeIOBEeK BBIpaXKaeT CBOE XKellaHHe M3MEHHTh I'pakJaHCTBO, HO HE HUMEET
mpaBa «TpeboBaTh OT CBOETO TOCYIapCTBa» HPHUHATHS  TOJBKO
MOJIOKUTEIBHOTO PELICHUs 0 JaHHOMY Bompocy. Takum o0Opa3om, mpaBo
Ha M3MEHEHHUE Ipa)xJaHCTBA - 3T(; He CyOBEKTHBHOE IPaBO YEIOBEKa, a

HEOThEeMJIEMOE NPaBO TOCYAAPCTBA.

Ha nHam B3riafn, BeIIIEyKa3aHHBIE MHEHHS YUY€HBIX, OTPUIAIOIIUX
CyLIECTBOBaHME TIpa)XJaHCTBAa KaK CyOBEKTHBHOIO TIIpaBa 4eJIOBEKa,
(hopMHpPOBAIIMCh Ha OCHOBE 3aKOHOJAATEIbHBIX MOJIOKEHHH O IpaskJaHCTBE
COBETCKOr0 MEepHojia M B HACTOSIEE BpeMs HE COBCEM TOYHO OTPaXKaroT
HM3MEHEHHS, KOTOPbIE MPOU30IILIN B 3aKOHOAATENbCTBE O IPaXAaHCTBe. Tak
B cratee 20 PegepansHoro 3akoHa «O rpaxaaHcTBe Poccuiickoi
Deneparum» ot 31 mas 2002 1. mpeayCMOTPEH UCUEPNBIBAIOIIUI IIepeueHb
OCHOBAaHMH, IO KOTOPHIM HE BO3MOXEH BBIXOJ M3 TIPaxJaHCTBA,

3
COOTBETCTBEHHO €ro H3MeHeHue. B ClIydyac HM3BABJICHUA TpPaKIAHUHOM

Poccuiickoiit @enepanuu xelaHus BBIATH U3 POCCUUCKOTO rpamuaHCTBa4 u
OTCYTCTBUSL ~ OCHOBAaHMM, MNPENATCTBYIOIUX  JAaHHOMY  JICHCTBUIO,
roCyAapCcTBO HE MOXKET IPHUHATh OTPULATENBHOE PELIECHUE 110 AAHHOMY
Bompocy. B mpoTuBHOM ciiyuyae TrocyJapcTBOM OyneT HapylleHO
MIpaBOMOYHE TpaXKTaHUHA HAa M3MEHEHHe rpaxaaHcTBa. CliegoBaTelbHO, B
MOoJOOHON CUTYaIlMM Tpa)KJIaHUH JHUIIb yBEJOMIISET TOCYyJapCcTBO O CBOEM
XKENaHHM H3MEHUTh IPaXkJaHCTBO, a TOCYJapcTBO He jelaeT BBHIOOD 3a
rpaKIaHVHA W3MEHUTb HWJIM HET €My CBOE IpaxJaHCTBO. I3MeHeHue
TPaKIAHCTBA — 3TO HEOTBEMJIEMOE IPAaBOMOYME YEJIOBEKa, HO HE
rocyAapcTBa.

CTOpOHHUKM MOHUMaHMS TPAXKAAHCTBA KaK CyOBEKTHBHOTO IpaBa

5
yeloBeKa IO-pPa3HOMY ONpEAENsIoT €ro B JaHHOM KauecTBe, UTO
00yCIOBIEHO pa3lM4YMeM BO B3INIAgaX HccleqoBaTeNell Ha IpaBOMOYHS,
COCTaBJIAIONINE COJePkKaHUE CYOBEKTUBHOIO IPaBa Ha IPakJaHCTBO.

? Illesuos B.C. T'paxaancto B COBETCKOM COIO3HOM rocyaapctse. — M., 1969. - C.
36-38.

0 rpaxnancTtse Poccuiickoit ®@enepanun : @enep. 3akon ot 31 mas 2002 roga Ne
62-03 // Cobp. 3akoHoaatenscTBa Poc. @enepannu. - 2002. - Ne 22. - Ct. 2031.

* Cwm. : Apaxban C.A. KoHcTHTyHOHHOE TpaBo Poccun : yueGHbIi Kype : B 2 T. — M.,
2010.-T.1.-C. 513.

* Cwm., manpumep: Muporos 0.0. Cy6eKTE COBETCKOTO TOCYIapCTBEHHOTO MPaBa. —
Caparos, 1975. - C. 69; CoBerckoe koHCcTHTyIHOHHOE IpaBo / Ilox pen. C .M. PycuHoBoid,
B.A. Pamwxuna. — Jlenunrpan, 1975. — C. 207; Kupnuék E.B. KoncturynuonHoe mnpaso
Poccun : yueObmuk. — Tromens, 2012. - C. 121; Memepskos A.B. I'paxngancrso Pd:
BO3HUKHOBCHHE, IIOHSATHE, OCOOCHHOCTH CTPYKTYpHI, INPHOOPETeHHEe H  IpEeKpalleHue,
HOpMAaTHBHEIE aKThI : MoHOrpadus. — CraBpomnoins, 2013. — C. 90.
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Kaxk coBerckue, Tak ¥ COBPEMEHHBIE TOCY/IapCTBOBE/IBI, AHATU3UPYSI
TPaXIAAHCTBO KaK CyOBEKTHBHOE IPAaBO YEIOBEKa, 3a4acTYIO PacKphIBAIOT
ero coJiepkaHue UCXOJs TOJIBKO U3 MPaBOMOYHMI Ipa)kJaHWHA COBETCKOIO
(poccwuiickoro) rocyaapctBa. OZHAaKO MPaBO Ha TPaKIAHCTBO, SBISACDH
€CTECTBEHHBIM W HEOTHEMJIEMBIM IIPAaBOM YEJIOBEKAa, NPHHAUICKHUT B
paBHOW Mepe M HMHOCTPAaHHOMY T'pa)KIaHWHY, W JIHIy Oe3 TpakJaHCTBa,
KOTOpBIE €ro pealu3yloT B Mpolecce MNpUOOpEeTeHHs POCCUHCKOTo
TPaXJIaHCTBA.

Ha copepxanue npaBOMOYMM, COCTABJLAIOIIMX IpPaBO  Ha
TPOXAAHCTBO, CYLIECTBEHHO TMOBJIMSUIM HW3MEHEHMs, BHECEHHBIE B
3aKOHO/IATEIbCTBO O TPAXJIAHCTBE B IMOCIEAHEE BpEMs, YIPOLIAMOLIHE
npoueaypy InpuémMa B POCCHHCKOE rpamna6HCTBo, pacimpsomue

BO3MOXHOCTH pealu3alliy IpaBa Ha TPaKAaHCTBO.

Ha mam B3rasa, TpaxgaHCTBO IpejACTaBisseT coboil ocoboe
CyOBEKTHBHOE IpaBO 4YeIOBEKa U TpakJaHMHA, C OAEp:KaHHE KOTOPOro
oOpa3yeT cucTeMa NpPaBOMOYMN, KOTOPbIE PEaNU3yIOTCS B OTHOIIEHHSIX
TpaxJaHCTBA U B MPABOOTHOIIECHUSIX IO MOBOAY TPaKIAHCTBA, & MMEHHO:
OpUOOpPECTH  POCCHHMCKOE TPakJaHCTBO; HUMETh EIUHOE U paBHOE
rpaxJIaHCTBO; UMETh I'PaKJaHCTBO MHOCTPAHHOIO TOCyJapcTBa (ABOHHOE
TpaxJaHCTBA); TapaHTHUPOBAHHO O00JaJaTh POCCHUICKUM TPa’kIaHCTBOM;
U3MEHHTH I'PakJaHCTBO, MPAaBOMOUYUE HA 3AILIUTYy U MOKPOBUTEIHCTBO CO
CTOPOHBI TOCYJAapCTBa MpH HAXOXKJCHHU 3a MpeAelIaMH CBOEH CTpaHbI; B
HOJTHOM O00BEME pearn30BHIBATH KOHCTHTYIIMOHHBIE TpaBad  CBOOOJIBI
rpaxnaanuHa Poccun.

OTcyTcTBHE MPAaBOBOTO oOecreueHus JOMKHOM peanu3aliy J60ro
U3 BBIIICYKA3aHHBIX MPAaBOMOUUI MOXKET MIPUBECTH K HApYIICHUIO [IPpaBa Ha
rpaxJIaHCTBO KaK CyObEKTUBHOIO IIpaBa UeJIOBEKa U IpaxJaHUHA. B memsx
OpeIynpexaAeHuss TMOAOOHBIX  HapylleHHMH  HeoOXoauMa  cHcTeMa
CHeNMaNbHBIX IOPUANYECKHX CpPEACTB, HA3bIBAEMBIX IOPHANYECKHE
rapaHTHHU IIpaBa Ha TPaKJaHCTBO.

B mpaBoBoil  nuTepaType  BBIACHAIOT  MEXAYyHApOAHBIE U
BHYTPHUIOCY1apCTBEHHBIE Iopnzénqecxne rapaHTUH TPaKJaHCTBa Ka K

CyOBEKTHBHOIO IIPaBa 4YeI0BeKa.
MexayHapoaHble IOPUIUYECKUE TapaHTHH IpaBa Ha T'PaxIaHCTBO
HaXoIAT CBOE OTpaXXeHHE B MEXAyHApOJHO-IPABOBHIX C TaHJApTax

¢ Cm., manpumep: O BHeceHHH m3MeHeHnit B MefepanbHbIil 3akoH "O IpakIaHCTBE
Poccuiickoit @epepanun" 1 oTHenbHBIC 3aKOHOJAATENbHBIE akThl Poccuiickoit denepanun :
Denep. 3akoH ot 20 anpenst 2014 rona Ne 71-D3 // Cobp. 3akoHomarenscTBa Poc. denepanni.
-2014. - Ne 16. - Cr. 1828.

7 Cwm.: Koncrurymmonnoe mipaso : yuebunk / ITox pen. mpod. B.B. Jlasapesa. - M.,
1998. - C. 101.
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3aKOHOJATENbCTBA O TpakJaHCTBe (Hampumep, cT. 15 BceeoOmieit
JeKNapalliid MpaB uenoBeka, cT. 24  MexIyHapoJHOTO I akTa o

TpaXJaHCKUX H IMOJUTHYECKHX npaBaxg), a Takke B MeXIyHapOIHBIX
JOTOBOpAaX,  IOCBAIIEHHBIX  pa3IMYHBIM  acHeKTaM  TIPaXKJaHCTBa,
3aKII0YEHHBIX Mexay Poccuiickoii ®enepanueil M MHOCTPAHHBIMHU
rocynapctBamu (Hanpumep, Jorosop mexay Poccuiickoit @enepanueit u
Pecny6nukoit TamxukucraH o0 yperyaHpOBaHUH BOIPOCOB ABOHHOIO

10
rpaxJaHcTBa ).

BHyTpurocyjapcTBeHHbIE IOPUAMYECKHE TapaHTUM IPEAINONararoT
CyaeOHyI0 U BHECyJIeOHyI0 3allUTy TIpakJaHCTBa KaK CyOBEKTHBHOTO
IIpaBa 4€JI0BEKa B Clly4ae €ro HapyIlICHUs.

OTtmeruM, cHCTeMa  BHYTPUIOCYJapCTBEHHBIX 0P UAMYECKHX
rapaHTuil paBa IpakJaHCTBa Pa3BUBAJIACh IIOCJIENI0BATEIBHO C Pa3BUTHEM
3aKOHOJATEIbCTBA O POCCUMCKOM I'PaKJaHCTBE.

Tax B 03MOXKHOCTh 00XaJOBaHUS PEIICHUH MOITHOMOYHBIX OPraHOB
110 BOIPOCaM I'pa)JaHCTBA B CyAeOHOM MOPSAIKE MOSIBUIACH TOIBKO IOCHE

npuHatus 3akoHa o rpaxpaaHcTBe PCOCP ot 28 nHosOps 1991 . H A
o0)kaJoBaHME  JOEMCTBMH WM Oe3ACHCTBUM  JOJDKHOCTHBIX — JIHII,
OCYILECTBIISIOMUX INPOU3BOACTBO IO JeJlaM O TpakIaHCTBE, BOBCE HeE
MpeIoIaraloch BIUIOTh 10 NpuHATUA 3akoHa o rpaxjgaHctse CCCP ot 23

mas 1990 r.12

B Hacrosimee BpeMsi CHCTeMa OpraHOB, 3aJadyaMd KOTOPBIX
SIBIISIOTCS,, B TOM 4YHCJIE, 3allliTa MpaB YeOBeKa, U MPEAYIPEKICHHE UX
BO3MOXKHOTO  HApYIICHHs  pacliUpuUiack ¥  BKIOYaeT B cebs,

N N . 13
Koncrurynuonnsiit Cyn Poccuiickoit @enepanuy,  YIOJIHOMOYEHHOTO MO

¥ Beeobmias exmaparus paB gesnoseka : TpuHaATa ['eHepanbHoit AccamGneeit OOH
10 nek. 1948 rona / MexayHapoHas 3amiuTa npaB U CBOOOJ uesioBeKa : ¢O. JOKYMEHTOB. —
M., 1990. - C. 14-20.

° MexIyHapoHbIA MAKT O TPAKIAHCKHMX U TOTHTHYECKHX mpaBax oT 16 mex. 1966
roaa // MexayHapoHas 3alIuTa 1paB U cBo0OOJ 4enoBeka: ¢0. JokyMeHToB. — M., 1990. - C.
53-57.

10 HoroBop Mmexay Poccuiickoit ®@enepauumeit u PecnyOnukoii Takukucran o0
YPEryIHpoBaHUH BOIIPOCOB JBOMHOTO TrpaxxJaHcTBa OT 7 ceHTOps 1995 r. // Cobp.
3akoHoarenberBa Poc. @eneparn. — 2005. - Ne 7. — Cr. 495.

"o rpaxaanctBe Poccuiickoit Menepauuu : 3akoH Poc. dexpeparuu ot 28 HOAOps
1991 roma Ne 1948-1 // Co6p. 3akoHOmaTenbeTBa Poc. denepanuu. - 1991. - Ne 11. - Cr. 226.

20 rpaxxaanctee CCCP : 3akon CCCP or 23 mas 1990 roma Ne 1518-1 //
CrpaBo4HO-TIOMCKOBas cucteMa « KOHCYJIBTaHT ILIFOCY.

¥ Tonmy6koBa M. Hasan B Oymymee. - URL: http:/www.rg.ru/2015/03/06/reg-
szfo/gragdanstvo.html (nara o6pamenus: 18.03.2015).
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mpaBaM 4enoBeka B Poccuiickoir denepauuu, Y IMOJIHOMOYEHHOIO IIO
npaBaM pebEnka B Poccuiickoit denepanuu u T.4.

be3ycnoBHO, BaXHOE MECTO B MEXAHHU3ME IOPUAMYECKOTO
rapaHTHPOBaHUS T'PaXXKJAHCTBA KaK HEOTHEMJIEMOrO CyOBEKTHBHOTO IpaBa
YyeloBeKa M TpaXJAaHMHA  HMMeeT  ONTUMajibHOe, d(ddeKTuBHOE
3aKOHOAATEIBCTBO O IPA’KJAaHCTBE.

B nmemsax ykpemneHus OpUAMYECKMX TapaHTUH IIpaBa Ha
TrpaxJaHCTBO  0003HAUMM  HEKOTOpbIe IyTH  COBEPLUICHCTBOBAHUS
POCCHICKOrO0  3aKOHOJAATEIbCTBA O rpaXaaHcTBe: paTudukanus Ha
teppuropun  Poccuiickoii @enepauuu EBponelckodl KOHBEHIMHM IO
BOIpocaM TpaxaaHcTBa 1997 r., mosoxkeHUs KOTOpod HMeET Oonee
nuOepandbHbI XapakTep IO CPaBHEHUIO C JCHCTBYIOIIUM POCCHHCKUM
3aKOHOJATEIbCTBOM O TPAXAAHCTBE, MpelyCMaTPUBAIOT Oojee r'yMaHHOE
pelleHHe BOIPOCOB TIPa)XAAHCTBA; P a3TpPaHUYECHHE B JCHCTBYIOLIEM
OenepansHoM  3akoHe «O  poccuiickoM rpaxkiaHcTBe  Poccuiickoit
Denepanun» MOHATUH «JIBOMHOE I'PAKIAHCTBO» U «JIBa IPAKIAHCTBA» C
LENBI0 YCTPAHEHUs] CMENIMBAHUS OCHOBAHUHN HX HPUOOPETEHMs, a TaKKe
IIPABOBBIX IOCJIEJACTBUN HaIW4YUs JBOMHOIO TpaXJaHCTBA M  JBYX
TPAKIAHCTB Y POCCHUCKMX TIpa)JaH;p AacIIMPEHUE MEXKIYyHAPOIHOMI
JIOTOBOPHOM 6a3blI 10 BOIPOCAM JABOIHOIO Ipa)JaHCTBA C rOCyaapcTBaMH,
BXOJIUBLIUMU B coctaB OwBmero CCCP;m epecMOTp OTHEIBHBIX
NnOJIOKEHUH ['0ocyapCcTBEHHOM IporpaMMbl IO OKa3aHUI COAEUCTBHUSA
JI0OPOBOIBLHOMY [IepECEICHUIO B Poccuiickyro deneparnuio
COOTEUECTBEHHHUKOB, MPOXKMUBAIOUINX 3a PyOekoM, peanus3anus KOTOPBIX
BBI3BIBAET HEOIPABJaHHbIE TPYIHOCTH Y HHOCTPAHHBIX TpaXKAaH U JuI| 6e3
TPaxJaHCTBA, JKEJAIOMMX MHPUOOPECTH pPOCCHMCKOe TIpakJaHCTBO B
KauecTBE YYAaCTHUKOB OAHHOM [ ocmporpammsl; y NpOLIEHUE MPOLELYPSI
npu€Ma B POCCUKCKOE I'PaKJaHCTBO JJISl POCCUMCKUX COOTE€YECTBEHHUKOB,
npubsBIIMX B Poccuiickyro ®enepanuio u3 rocynapcTB, BXOAMUBIIMX B
cocraB ObiBimiero CCCP, u 3aperHCTpUpPOBAHHBIX WM NPOXKHUBAIOIUX Ha
Teppuropuu Poccuu.
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Abstract

The article shows that the electoral model of democracy in the post-
industrial society gives a way to the deliberative model. This transformation
was studied as a kind of "epistemological shift"; it is proved also that
deliberative democracy is the most rational kind of political regime.

Key words: policy, deliberative democracy, legitimacy, law,
intersubjectivity, communicative rationality.

B coBpemenHo#l ¢Qunocopuu MONUTHUKU TPHUHATO pa3nUvaTh
JNEKTOPANbHYIO U JeTUOEepaTUBHYIO MOJENU AEMOKPAaTHUECKOro Ipolecca
npuHATHA pemenuii’. IlepBas MoJenb, Kak CIHEAyeT H3 JTHMOIOTHH
TepMuHa, 6a3upyeTcsl Ha INIaBEHCTBYIOIIEH pOIU BEIOOPOB, ClI€OBATEIBHO
— apTUKYJIUPOBAaHHOM mo3uIMM OONBIIMHCTBA. Bropas mnpennaraer
YUUTBIBATh TP BBIPAOOTKE IEPCIEKTUBHOTO IIaHA MJIM  HHOTO
CTpaTEeTHUECKOro JeHCTBUS BCSIKOE XOpOIIO OOOCHOBAaHHOE MHEHHE,
mojapasyMeBasl IpeJBapuUTeNbHOE MyONHYHOE O0O0CyXJeHHe JII000ro
3HAYMMOTO MOJIUTHUECKOro (M MpaBoBOTro) peuieHus. OTBIEKasiCh OT TOTO,
4yTO 00€ MOJENU MPEeACTaBIIOT cO00H HaeanTu3upOBaHHOE MON0XKEHUE e,
nonpodyeM MOHATh, MOXHO JU 3a(UKCHPOBaTh HPEUMYIIECTBA BTOPOH
MOJeNH NepeA MepBoil ¢ TOYKM 3peHus panuoHaabHOCTH. Crexyer
OTMETHUTb, YTO OPHEHTAIHS Ha PalliOHAIBHOCTh, 3()(PEKTUBHOCTD, KAYECTBO
€CTb HE 4YTO MHOE, KaK 00s3aTelbHbII acleKT CHCTEMHON HHTEerpalui,
XapaKTepHOW AN SMOXHU MO3AHEr0 KamHuTalnu3Ma, 0 4YeM MHOTOKPAaTHO
mucan FO. Xa6epmac®.

Krnaccuueckast 1eMOKpaTHsl ONMMPAETCs Ha J(BE aHTPOIOIOTHYECKHE
NpesyMOIMM — CBOOOAHYIO BOJMIO U  MOHOJOTHUYECKHI  pasyM.

' TTy6uKarus oAroToBIeHa B pamMKax moiepxkannoro PTH® mayuroro mpoexta Ne
14-03-00491.

2 Baiines A.B. JlenubepaTuBHasi IeMOKpAaTHsl KaK HHCTUTYIHMOHAJIbHBIA AHAIIOT
BIIACTH U TpaxkaaHckoro odmecrsa // NB: ITpoGieMsl moiauTuku U odectsa. - 2013. - Ne 5. -
C.29-44.

3 Xabepmac 1O. TIpodiema neruTuManuy No3aHero Kanuraiusma. - M., 2010. - C. 10.
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IIpennonaraercs, 4yTo NpH AOCTHKEHUU OMPEIEICHHOTO BO3pacTa BCAKUI
COLIMANIM3UPOBAHHBI HHAUBHIYYM CIIOCOOCH OINpenensTh COOCTBEHHBIN
UHTEpeC U  JeHcTBOBaTh B COOTBETCTBUM C HHMM, B TOM UHCIEH B
nonutudeckoir cdepe. CraTyc pasyma OIpefenieH K JIACCHYECKHMH,
UMEIOIUMH JaBHIOIO U HENPEPBIBHYIO UCTOPUIO MPEACTABICHUSMH O €ro
CyOCTaHIIMATBHOCTH (OTUACTH 3TH MpEACTaBICHUS BeIpakeHbl y Jlekapra, B
HekoTopoil creneHn y Kanta). CyOcTaHIMs, Kak H3BECTHO, CYIIECTBYET
6maromapst cebe caMoif, cieqoBaTeNIbHO, OHA YHHMKalIbHA. ENMHCTBEHHOCTH
pasyMa mpefnoiaraeT M eIUHCTBEHHOCTh JIOTUKU, BO BCAKOM Cllyuae,
HNOHATUS O00OCHOBaHHOCTU. Ecim monuTHYeckoe pelleHue sBIsIeTcs
IpUEeMIIEMBIM JUIsI OONBUIMHCTBA (T.€. OOJBIIMHCTBO COIJIACHO C TEM, YTO
3TO pelleHHe 00OCHOBAHO), OHO SIBIIETCS NMPHEMIEMBIM JUIS BCEX — BOT
OCHOBHOE IPaBWJIO MBINUICHUS, XapaKTepHOE Ui AJIEKTOpalbHOU
JE€MOKpaTuH.

Ipunnunsr aenuOepaTHBHONM JEMOKPAaTHH CYILIECTBEHHO HHEIE.
Jlaxxe B TOM ciydae, ecad OOJBIIMHCTBO OINpPEACIUTCS C TeM, Kakoe
HOJUTUYECKOE PELICHHE NOJDKHO OBITh IPUHSITO, HPOLECC COTIACOBAHUS
UHTEPECOB Ha O3TOM 3aKOHUUThCS He MoxeT. llpeamonaraercs, d4To
coLlMaNbHBIe TPYNNBl MOTYT JOTOBapUBaThca APYT ¢ JIPYyroM, IOKa He
HalllyT Haudydllee pelleHue, a MOclIefHee MOoApa3syMeBaeT Ba YCIOBUS:
BOBJICYEHHOCTh KaK MOXHO OoJiee IIUPOKOro Kpyra JHMIIB  Ipolecc
obcyxIeHuss 1 Hawilydlnee OOOCHOBaHWE, CBOOOJHO U  OCO3HAHHO
BBIOpaHHOE U3 CHEKTpa BO3MOXHBIX OOOCHOBaHMH. ABTOMaTHYECKOE
TOCHOJCTBO OOJBIIMHCTBA 3[eCh He monapasyMmeBaerca. CoBellarenbHas
MOJIeNIb UMEeT B BHJy OpHUEHTAIMI0 Ha oOIee O1aro M CIpaBeIUBOCTbD,
CTpeMsCh M30eXaTh 3aMbIKaHHS HOPMATHBHOTO YHOPSAOUEHHs COIMyMa B
Kpyre KOpPIOPAaTHBHBIX MHTEPECOB IONMTHYeCKUX MHapTuil. bonee Toro,
CTOPOHHMKH MPHUHIUIA JeTUOepaTUBHOCTH II0JIaraloT, YTO BEAYIIYIO POJIb
B IOMUTHYECKON KOMMYHHKAllUd UIpal0T HMEHHO OecmapTuiiHbIe
rpaxjaHe, Yybe CO3HAaHHE B MHUHHMMAIbHOM CTENEHH HJCOJIOTM3HPOBAHO.
IIpu »3ToM cuuTaercs, 4YTO JaHHBIE CYOBEKTHI 3aMHTEPECOBAHBI B
panMoHaIBFHOM 00YCTPOUCTBE YCIOBHH COOCTBEHHOTO OBITHS.

ITockonbky rocyaapcTBO caMoO SIBISETCS JOBOIBHO-TAKHU 3aKPBITON
KOpIopanuei, ero nHTepecaM 3JIeKTOpaiabHas JEeMOKpPATHS COOTBETCTBYET
ropasfo Oombllle, BeJb YPOBEHb KOHTPOIS Haja OOIIECTBOM B JaHHOM
Cllydae BIIOJIHE YJOBIETBOpPHUTENEH. B To ke BpeMs MOJOTYETHOCTH
HocuTeNnell BIAacTH CBOMM M30UpaTeNssM MOXeT OBITh C YCIIEXOM
MUHMMH3UPOBaHA.  MOHOJOTHMUECKOMY  pa3syMy  3[eCb  OTYETIHBO
KOPpENATHUBHBI HJAEU COBMAJAEHUS JIETAIbHOCTH U JETUTUMHOCTHU
(JIeTMTUMHOCTH MOJIHTHYECKOH M NpPaBOBOM), a Takke HOPUAUIECKOTO
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MO3UTUBU3MAa B  €r0  CMSTYEHHOM  BapHaHTe  (COLMOJIOTHYECKOe
MIPaBOBEICHUE).

Konnennus IOPUIUIECKOTO MO3UTUBU3MA OCHOBaHUE
JEHCTBUTENFHOCTH MPAaBOBOM HOPMBI BUAWT UCKIIOUUTENBHO B TOM, UTO
JaHHas HOpMa WU3JaHa CYBEPEHOM B  JHMIlé KOMIETEHTHOTO OpraHa
rocynapcTBeHHO# Biaactu. ToxaecTBO HOPMBI IpaBa U MpHKa3a CyBepeHa
SIBIII€TCSL 37leCh BIOJHE JOCTATOYHBIM OCHOBAHMEM, 4YTO B  OOIIEM-TO
KOppeNnupyeT ¢ METOAONOTHYecKOll OCHOBOIl MO3UTHBH3MA: HOpMa IIpaBa
€CTb dMIUPUYECKUN (DAKT U ee aBTOPCTBO TOXKE SABISAETCA SMIUPUUYECKUM
¢axTom. CienoBaTenbHO, pedb MOXKET HATH TOJIBKO O TOM, YCTaHOBJICHA JIN
CBSI3b Mexay JaByMs (akramu. Meradusnyeckne CymHOCTH IS
00BsICHEHUS TpaBa (TOUHee, Ul JoKa3aTelbCTBA €ro HaIMUus) PUBJIEKATh
BOBCe He Tpedyercsl.

C Touku 3peHHUs AenuOepaTUBHON NEMOKPATUM MO3UTHBHCTCKUE
OpHEHTAIlMM Ha BJIACTh INPHU ONpPEJEeNCHUM TOro, YTO €CTh IpPaBO U
CIIPaBeAINBOCTh, 110 MEHBIIEH Mepe HEeIOTHYHEL, @ B PEalbHOCTH, CKOpee,
CepBUIBHBI M MOTOMY BBI3BIBAIOT IIPEXkAE BCET0 MOpaJbHOE HEeCcOIJacHe.
BceoOmee oOcykaeHHE S>KM3HEHHO BaXXHBIX BOIPOCOB MpEAINOaraer
BO3MOXKHOCTh IIOCTaBHTb IIOJ COMHEHHE U BEpHOCTh BBEIBOJOB
3aKOHOJATeNs], U COoAep)KaHHe CyIeOHOro MmpelefeHTa. JTa BO3MOXKHOCTh
uimer cebe TeopeTHYecKoro OQopMIICHMs, 3aKpeIUIssACh B Pa3IHYHBIX
(opMax KOMMYHHUKATHBHOTO ITPaBOITOHUMAHWUSL.

JenubepaTuBHas JAeMOKpaTHs MpefroiaraeT, 4YTO MOHATUH c
HEU3MEHHBIM COJIepKaHUEeM JJis 1Leled ToM WM HMHONW MOJUTUYECKOU
MPAaKTUKU He cymecTByeT. JIFoOoH KOHIENT MOXET MOMEHSATh CMBICT U
COJepXKAHUE POBHO CTONBKO pa3, CKOJIBKO K HeMy oOpamarorcs.
MHOX€eCTBO BEpPOSATHBIX MCXOJOB TOTO WM MHOTO OOCYXJEHHUS BOBCE HE
00513aHO OBITH MOJTHOCTBIO YIOPSAA0YEHHBIM, BCIEICTBHE Y€T0 MEHSIOTCS U
MpUBBIYHBIE NMOHATUSA. KOHEUHO, 3TO MPOTUBOPEUUT HE TOIBKO aMOHIIMAM
BIIACTU, HO M JIOTHKE PAaCIPOCTPAHEHUs AMOJUKTHUECKOTO COLUAIBHOTO
3HAHUS — UJICOJIOTHH.

CymMmupys  CKa3aHHOE, MBI INPHUXOJUM K  BBIBOAY, 4YTO
JenubepaTuBHAs JEMOKpaTusi sABIseTcs Haubolee palMOHAIbHOI O
OTHOIICHUIO K TIPOYUM BapHaHTaM MOJIUTUYECKOTO YCTpOoiicTBa 00IIecTBa B
CHITY CIEIYIOUINX IPUYUH:

(1) oHa mpenmonaraer, 4TO KadeCTBO YMPABICHUYECKHX pPELICHUI
(cmemoBaTenbHO, KAa4eCTBO IOIMTHUYECKOTO pPEeXHMMa B IIEJIOM) SIBISETCS
SMIHUPHUYECKU OMpPEeIeTUMBIM MOKa3aTeleM; B CHIIy TOro 3HaHue (aKTOB
MOJKET OBITh Ba)KHEE MJCOJOTMYECKHX MOCBUIOB, UCXOAAIIUX OT BIACTU U
TOW 4aCTH HayKH, KOTOpas OCTaeTCs aHTaXUPOBAHHOU OIOPOKPATHYECKUM
anmnaparom;
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(2) onHa wuCXOOUT H3 HEOOXOAMMOCTH CHeJaTh MAaKCHUMAaJbHO
IPO3payHBIMI MH()OPMAIIMOHHBIE MOTOKH U KOMMYHHKAaUMU (IO JHHUAM
«IIpaBurensctBo — busnec», «lIpaBurensctBo — ['paxgane» u 1p.),
MOCKOJIBKY C TICUXOJOTMYeCKOM TOYKH 3PEHUS BO3MOXKHOCTh y4acTBOBATh B
obcyxneHnu 4ero Obl TO HU OBUIO CUMTaeTcsl OOECIeYeHHOH, eciu
OpraHu30BaH  JOCTYH K caMoif  cuTyaumu  MH(POPMAIMOHHOTO
B3aUMOJIeHiCTBUA (HaJeKo He BCe M3 HMEMNIUX MpPaBO Ha TaKoOro poja
00CyXJeHHEe [eHCTBUTENBHO IUIAHUpPYEeT IPUHHMATh YydacTHe, HO,
BEPOSATHO, BCAKUH KeTaeT HMETh TaKyl0 BO3MOXKHOCTB);

(3) oHa OTKpBIBa€T MHOXECTBO HM3MEPEHUI B3aMMHOTO NPHU3HAHUS
couuyMa M JUYHOCTH (O B3aMMHOM MpPU3HAHUHM HAIHMCAaHO JOCTaTOYHO
MHOT'O, MBI 37IeCb HE CTaHEM IOBTOPATh IIMPOKO H3BECTHBIE TE3UCH A.
Xonnera, C. benxabu6, I Hynnep-Bunkmep u wMH. 1p.). Baxen
cnemyroumui ¢akt: 61arogaps 0OCO3HAHUIO AUAJOTMYHOCTH MOJUTHUYECKOrO
pa3syMa Hay4HOE COOOILIECTBO IPUHSIO TAKXKe HJCI0 O TOM, YTO B3aUMHOE
NpU3HaHUE TMpeJACTaBlsieT co00if MHoOrooOpasue mNOIY(POPMAIBHBIX U
HedopManbHBIX pakTHK. BooO1e, coBpeMeHHas coluaibHo-punocodcekas
MBICIb CHJIBHO CMECTHJIA AKLEHTHl C IMPECKPUIIHUHA Ha NPaKTHKH. DTO
no3BOJsieT  psii  ()EHOMEHOB,  TPAJULIMOHHO  IOHMMAaeMBIX  Kak
HEOIpeJeNIeHHbIe CTPYKTYPHO («CMBICID), «LIEHHOCTBY, «3HAUMMOCTBY),
paccMOTpeTh Kak HMHTEPBajbl, HA KOTOPBIX SMIIHPUUECKU OIpe]eIuMBbIe
KadecTBa, 00pasys Mex co00l CUCTEMHYIO CBSI3b, IPEOBIBAIOT B HEKOTOPOM
IPOAYKTHUBHOM JUISL CAaMOM TIONUTHKHU €TUHCTBE.

B zakmroueHun oTMeTHM cleayiomee. [l COBpeMEHHOIo
HNOCTUHIYCTPUATbHOTO  OOLIecTBa  aKkTyalbHOM  sBIseTca  uues
HNepMaHEHTHOTO JMajora, OEeCKOHEYHOro Iepeco3faHHs COLUAIbHBIMU
TpynmaMd  COOCTBEHHBIX  YCIIOBHM  CYIIECTBOBAHUS  IIOCPEICTBOM
JIOCTHKEHUsI KOHceHcyca. lIpaBoBag Teopuss He MMEET OCHOBaHUM
npejrnonarats, OyaTo 06l pa3yMHOCTh aJipecaHTa U ajgpecaTa IpUANIECKON
HOPMBI HEM3MEHHA U OJMHAKOBA, 0 CKOJIbKY JE€KapTOBCKUI M KaHTOBCKHI
BapUaHTHl TPAHCLEHAEHTAIN3Ma yTPATUIN CBOU NPUOPHUTETHHIC MO3UIIMU.
CTaHOBUTCS SCHO, YTO COIOCTaBJICHUE PA3IUYHBIX YCTAaHOBOK arceHTOB
HOPMATHUBHOM CHCTEMBI BO3MOXKHO TOJBKO B CIEI[HAIbHO OPraHU30BaHHOM
IPOCTPAHCTBE MBICIEACATEIPHOCTH, KOTOPOE alpHOpPH KOJUIEKTUBHO,
AKCHOJIOTHYECKH MHTEHIIMOHAIBHO U Pe(IEKCHBHO.

Takum oOpa3oM, B obmiecTBax MO3AHEr0 KalMTalIW3Ma AEHCTBYIOT
MOIIHBIE NPOTUBOpEUaIiue ApPYr Apyry TeHaeHuuu. C OAHOM CTOPOHEI,
npaBo obperaer BcE Oosiee (GopMaibHBIA BHJ, YTO COOTBETCTBYET LENISIM
CHUCTEMHOH HHTEerpanuu ooOmecTBa (B pEaNnbHOCTH — IIOBBIMIAET €ro
yOpaBIsIeMOCTb, T.e. COOTBETCTBYeT HHTepecaM OIOpOKpaTHH U
kopropanuii). C Ipyroif CTOpOHBI, caMa MOJENb IOPUANUYECKUX UHHOBAILIMA,
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ollpaBJaHHas KOIJa-TO IMO3UTHBUCTCKOH (miocopuei, ycTymaeT MecTo
MIPUHIIMIY COBEIIATEIbHON AEMOKPAaTUH, KOTOPBI, €CTECTBEHHO, HE MOXET
ObITh hopmanbHbIM. OH KOPPEIUPYET ¢ JIOTHKOH COLMalIbHOM MHTErpalyy,
T.€. CIIOCOOCTBYET IIOBBIIICHHIO YPOBHS MHTEIUIEKTYalbHOH (TOuHEe,
MOMUTHYECKON) peduieKkCHd JUYHOCTH, a JTO JelaeT ee MeHee
MOJIBEP)KEHHOW MAaHUITYJISIIMSAM I10JICO3HATENILHOTO U OeCCO3HATENbHOTO
TOJKa. OJTH MeTaMop(o3bl — BO3HHKHOBEHHE HE(POPMAIBHBIX U
OJHOBPEMEHHO MaKCHMAJIbHO PallMOHAJIBHBIX MPAKTHK — OOHApyXHUBAIOT
ce0s1 1 Ha ypOBHE KOHKPETHOW IOPUANYECKON NESTENbHOCTH, U Ha YPOBHE
Hay4YHBIX COOOIIECTB.

89



JKOHOMHYeCKHi cyBepeHuTeT Poccuu B 3moxy
rJ1002aJIH3aIHN

Kannunat ropuaudeckux Hayk, noneHt, E. A. BounapeBa

e-mail: e-a-bondareva@ya.ru
BopoHnexckuii rocy1apCTBEHHBII YHUBEPCUTET

Abstract

The paper examines aspects of influence of globalization on priority
directions of activities of a separate state in the economic sphere. The
author also analyzes some issues related to economic sovereignty of Russia.

Key words: economic sovereignty, globalization, integration
processes.

OmHuM ©3 BaXHEHmUX (akTOpOB MHPOBOTO pa3BUTHUA Ha
COBPEMEHHOM JTame sBisieTcs riobanuzanus. Bc€ Oonpmuil o0beM
TOCYAApCTBEHHBIX 7€l B BUAY IUIAHETapHOCTU TPaHUI] SKOHOMHUYECKUX,
TE€XHUKO-T€XHOJIOTHUYECKUX,  HH(MOPMAIMOHHBIX U  DKOJOTMUYECKHUX
TPOILECCOB MPUXOIUTCS CTPAHAM PENIATh COIMACOBAHHO M coobmia'. [Ipu
(hopMHUpOBaHUU BHEIIHEH M BHYTpPEHHEH MOIMTUKU JIIO00T0 rocyaapcTBa
HEBO3MOXXHO WIHOPHUPOBaTh yKa3aHHOE SIBJIIEHHE, HE3aBHCHUMO OT TOTO,
ABJIICTCA KOHKPETHas CTpaHa y4aCTHUKOM IJI00aM3aI[IOHHBIX IPOIECCOB
WJIA HET, U Poccust He UCKITIOUeHUE.

IIpu xapakTepucTuke rio0anu3aluyl clIefyeT TOBOPUTH O
BCEMEPHOM PaCIIUPEHHH C HCIIOJIb30BaHUEM HOBEHITHX MH(OPMALMOHHBIX
TEXHOJIOTH# c(epbl PHIHOYHBIX OTHONICHHUH HE TOJBKO MPUMEHUTEIHHO K
TOBapaM M yciayraM M paOoueil cuiie, HO U HpPeJCTaBICHUSAM B 00JIacTu
KyJbTYpPBI, MOPaJIU, HPAaBCTBEHHOCTH.

VHTerpanoHHble  TPOLECCHl  MHPOSIBISAIOTCS B YKPEIJICHUU
SKOHOMHUYECKMX W MOJUTUYECKUX  TMO3MLIHUA  HMHTErPalluOHHBIX
00BEeIUHEHUN, B COBEPIIEHCTBOBAHMM MEXAaHHU3MOB MHOTOCTOPOHHETO
yOpaBIEHUS MEXIyHapOJHBIMU mponeccamMu. MupoBas 3KOHOMHUYECKas
CHUCTeMa IIPEBpPAIIAeTCs B COBOKYMHOCTh MOIIHBIX CHUCTEM, AaKTHBHO
B3auMoJeficTByromux Japyr ¢ apyroMm. CeropssiiHee yCUJIECHUE
MEXTIOCyJapCTBEHHOI ~ MHTerpalu BeAeT K TOMYy, 4YTO oOmue
SKOHOMHYECKHE MPOIEeCcChl MepelIaruBaloT HalMOHAIbHBIE T'PaHHIIBI,

1
CMm.: Tuxomupos HO.A. T'ocynapcTBo: NIpPEeMCTBEHHOCTb M HOBH3HA: Hay4HOE

m3ganue. — M., 2011. - C. 64.
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(OpPMHUDPYIOT HOBBIE COLMAIbHO-)KOHOMHUYECKHE 3aJadyM, CBS3aHHBIE C
00OpOHOM, »3KoyOrMell, 3amuToi MpaB M CBOOOJ TpakgaH M HX
00BbeTUHEHUI.

Hapsimry ¢ TONOXHUTENBHBIMH MOMEHTaMHM pPaccMaTpHUBaeMOro
SIBIICHHSI, IpeXkJae BCeroB O0JacTH HayKH, 0Opa3oBaHUS, KyJIbTYDEHI,
npobnemMbl B cepe IKOHOMHKH OCTAlUCh HE 0 KOHIA PEIICHHBIMH,
0TYACTH JlaXKe yCyTyOMInCh.

B ycnoBusx riaoGamu3aiuy IPOUCXOTUT aOCONIOTHU3ALUS PBIHKA U
CBOOOJHON KOHKYPEHIUH, OTPHIIAHUE POJM HAIMOHAIBHOTO rOCyJapcTBa
Kak 2(QeKTUBHOrO peryisTopa 5KOHOMHKH, BO3pacTaHHE 3HAYEeHUS
TpPAaHCHAIIMOHAJBHBIX KOPIOpAlMi M MEXIYHapOAHBIX OpraHU3alui B
perylupoBaHUM TPOLECCOB HA ypPOBHE OTMENBHBIX HAIMOHAIBHBIX
X03s#cTB. Bee 3T0 cmoco6HO mpuBecTH K pAgy HETaTHBHBIX MOCIEACTBHMN:
HCKaXXCHUIO HAIlMOHAJIBHBIX NPHOPUTETOB PA3BUTHSA; Pa3pyLICHHIO OCHOB
Pa3BUTHS HALIMOHANBHOTO NPEANPUHUMATENBCTBA; yTPaTe YKOHOMHUECKOTO
CYBEPEHUTETA TOCYAapCTBA.

B  Crpaterum  HauuoHanbHOl  Oe3omacHoctu  Poccuiickoit
Deneparuu 10 2020 roxa ykasblBaeTcs, YTO pa3BUTHE MUpPA HJET MO MyTH
riobanu3aluu BceX cep MEeKAYHApOJHOM XXKHM3HH, KOTOpas OTJIMYAeTCs
BHICOKHM  JMHAMH3MOM M  B3aHMO3aBHCHMOCTBIO  CcOObITHII®. C
(opMHUpOBaHMEM HOBOTO MHPOBOTO IOPSAAKA MEXIY TIOCyAapCTBaMHU
000CTpUIHCh IPOTUBOPEUHUS, CBSI3aHHBIE C HEPAaBHOMEPHOCTBIO PAa3BUTHUSA,
yIayOleHHeM pa3pblBa MeXJIy YpPOBHSAMM OJIaTOCOCTOSHUS — CTpaH,
yBeNIM4YeHHeM JucbamaHcaB  paclpejesieHHH JOXOA0B MEXIy HX
rpaxJaHaMU.

I'mobGanu3amus He BeAeT K OTMHPAHMIO HHCTUTYTa TOCYJapcTBa,
HAIpOTUB, MPEIbSIBIAET K IOCIeAHeMYy Oojiee BBICOKHE TpeOOBaHMUS,
CBSI3aHHBIE C NEPENIeTeHHEM U CTOJIKHOBEHHEM HAI[MOHAIBHBIX HHTEPECOB
OTJeNbHBIX CTPaH.

Hapacraromuii MUpoOBOIl SKOHOMUYECKHII KPU3UC CKOPPEKTHPOBAI
MIPUOPUTETHI HALIMOHATIBHBIX SKOHOMHUK, BBIJIBUTAsl HA MEPBBIN MJIaH 3a4ady
(hopMHPOBaHU CAMOJJOCTATOYHON U 0E301aCHOI CHCTEMBI SKOHOMUYECKHX
OTHOIIICHUH OTAETHHOIO rOCyAapCTBa.

JlocTkeHUss  yCTOMYMBOTO  pa3BUTUS W (DYHKIMOHHPOBAHMS
HAI[MOHAJIFHOX 3KOHOMHUKH BO3MOXHO JOOUTHCA HE TOJIBKO OOecreueHHeM
SKOHOMHUECKOTO CYBEPEHHUTETa KOHKPETHON CTpaHbI, C Y4ETOM UHTEPECOB
JUYHOCTH, OOIIecTBa M roCyJapcTBa, HO U MOCPEACTBOM PAI[HOHAIBHOTO
BKJIIOYEHHS B MHPOBBIE IPOIECCH B Pa3lIUYHBIX cdepax (TMOIUTHYECKOH,
SKOHOMHUYECKOH, COIMaNbHOM, KyIbTypHOH M 1Op.). B oroit cBs3um

2 YrBepxkaena Ykazom IIpesugenta PO Ne 537 ot 12 mast 2009 r. // Poc. ras. - 2009. -
19 mas.
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BO3HHKAIOT BONPOCHL: KaK COXPAaHUTh 3KOHOMHUYECKHH CYBEpPEHHUTET B
SMOXY INIo0aNM3aluil U B YCIOBUSX HaOWUparoumero o60poTsl MUPOBOIO
kpusuca? Jlo xakoro mpejena MOXKHO OTPaHHYHMBATH CYBEPEHUTET IyTeM
nepefayd CBOMX IOJHOMOYHM, 4YTOOBI TOCYJapCTBO COXPAaHMIIO CBOIO
uneHTHuHOCTh? Kakue Mepsl He0OXOAMMO HpeANpHHATH Poccuu, uToOBI
BXOX/JICHHE B r100aNnbHYI0 3KOHOMHUKY TIO3BOJIMIO COXPaHUTH €€
HaIMOHAIBHBIN SKOHOMUYECKUI CyBEpPEHUTET?

Heo6xonuMbIM IpU3HAKOM CyBepeHHTETa sBisieTcs 3(h(heKTUBHOE
OCYIECTBJIEHHE TIOCyAapcTBOM (YHKIUII Ha CBOEH  TeppUTOPHU.
CyBepeHHTET B COBPEMEHHYIO DJIIOXYy IPEACTaBJIseT COOOH IOJIUTHKO-
NpaBoBO0 (GopMy BBEIpaKeHUS 0OOCOOJIEHHOCTH M CaMOCTOSTEIbHOCTH
rocyapcTBa Kak CyObeKTa Hal[MOHAJIBHOTO M MEXIYHapOIHOro mpaBa. B
KaTeTOpPUH  «CYBEPEHUTET» BBIACISAIOT (OPMATbHO-IOPUANIECKYIO U
(bakTHUecKyr0 CTOpOHBI. llepBBI acmekT cleayeT paccMaTpUBaTh B
KauyecTBe CBOEOOPA3HOI MOJIMTHKO-IIPaBOBOH (OpMBI TrOCynapCTBEHHOIO

CyBEpEHUTETa KaK SBJICHUA, BTOPOM — B KaueCTBE MAaTEPUAIbHOIO
CONePKAHUS .

JIefiCTBEHHOCTb CYBEPEHUTETA CTPAHBl 3aBUCUT OT €€ B OEHHOW U
SKOHOMMYECKOH  MOILH, a HmocieqHs sl IOCTENeHHO MpuoOpeTaer

JeTepMHUHUpYIOIee 3HauUeHHE.

Yrpo3a yTpaThl IKOHOMHMYECKOTO CyBepeHHTeTa, Kak IIPaBuUIIO,
UCTOPUYECKH MpeJIIeCTBYeT MNOTepe MOIHUTUYECKOI0 CYBEpPEeHUTeTa, 00
S5TOM CBUIETENbCTBYIOT Pa3HOOOpa3HblE «OPAHKEBBIC T E€XHOJIOTHM»,
IpPUMEHEHHblE HE TOJIBKO Ha IIOCTCOBETCKOM IIPOCTPAHCTBE, HOU B
Pa3NUYHBIX YTOIKaX MHPOBOTO COOOIIECTRA.

Tepsis ’KOHOMHYECKHH CyBEpEeHHUTET, FOCYJapCTBO HE CIIOCOOHO B
MOJTHOM Mepe BBIMONHATH COLMANbHBIE 00s3aTeNnbCcTBA IIEpel CBOUMU
rpaxJaHaMHM, 9TO BeIeT K 0 00CTpeHUIo mpobiaeMsl riodansHOl OegHoCcTH
HE TOJIbKO HE3aIIMIIEHHBIX CIOEB TpaKIaH, HO U OOHHIAHUIO aKTUBHOMU
yacTH oOuiecTBa (pabOTHHKOB OFOJUKETHOH cdepbl, npencraBuTeneit
Majoro 6u3Heca u 1p.).

OKOHOMUYECKUH CyBEpeHMTET KaK MHOTOACHEKTHOe SBICHUE
npejcTaBisieT COOOit:

- CyBepeHHO€ TIpaBO CBOOOJHO  pPacHOPsDKAaTbCS  CBOMMU
MaTepHaIbHBIMHU peCypcaMi U BCeil 9KOHOMHUECKON AeATeNbHOCTHIO;

- BEpPXOBEHCTBO TOCyJapcTBaB  HIKOHOMHYECKOH oOmacté u
COOTBETCTByIOLlee TOAYMHEHHE BIACTH TOCyJapcTBa BCEeX JHMI[ U
opraHu3auuil, HaxoIALIMXCA HA €ro TEPPUTOPHUM, a TAKXKE IPABOBOU
HOPSI0K M MEXaHU3MBI €r0 IMOJINTHKO-IIPaBOBOM pean3alum;

 Cm.: Mapuerko M.H. TocyaapcTBeHHbIH CYBEPEHUTET: MPOGIEMBI ONPEICICHUS
noHsTUs U conepskanus / Ilpapoenenue. - 2003. - Ne 1. - C. 186.
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- HIPUHITHI MEXTYHapPOAHOTO IpaBa, O3HauaIOIHUI
CaMOCTOSITENIBHOCTh ~ TOCYJapcTBa B OCYIIECTBIEHHH  CYBEPEHHBIX
IpeporaTuB SKOHOMHUYECKOTO COJIEp:KaHUS BO B3aUMOOTHOIIEHHUSIX C
JPYTHMHE FOCYIapCTBAMIL .

Ha nam B3risg, rIaBHOE B MOHITUU «9KOHOMHUYECKUI CyBepEeHUTETY
- 3TO BO3MOXHOCTH  CaMOCTOSITEIbHO  INPUHUMATh  BaxkHeiIIue
CTpaTernuecKre pelieHus], Npexae Bcero B (MHAHCOBOM, OAaHKOBCKOH M
BaIIOTHOI ctepax. CiaenoBaTenbHO, YKOHOMUUYECKHH CYBEPEHUTET CIIY>KUT
OCHOBOH, MaTepHaJIbHBIM 00€CIIeYeHUEM CyBepEeHHTETa roCy 1apCTBEHHOTO.

Jns  «crmaxxuBaHHMS» — HETaTMBHBIX — IOCIEACTBUN  INPOLECCOB
rnobanu3aldy  pojb  OSKOHOMHUYECKOW  (YHKUMM  HAIMOHAIBHOTO
rocyJapcTBa BO3pacTaeT, OCOOCHHO B YaCTHU BBIPAOOTKH HKOHOMHUYECKOU
CTpaTeruy, MO3BOJIONMIEH CO TIACOBBIBAT HALIMOHANBHBIE WHTEPECHI
CTpaHBI C HMHTEpPecaMH MEXIYHapoAHOro cooOmecTBa.... C OTAeNbHBIX
roCyJapCTB HE CHHMAaEeTCsI OTBETCTBEHHOCTh 32 BBIPA0OTKY MEXaHM3Ma,
MO3BOJISAIOIIET0 aJaNTUPOBAThCS K M3MEHSIOMMMCA  KOHOMUYECKUM
OTHOIICHUAM U 00eCIednBaTh OJIar0COCTOSHIE COOCTBEHHOTO O0IIECTBa BO
n30exxaHue BHYTPEHHUX COLMAIBHBIX KOH(JIMKTOB M  JIeCTAOMIN3AlMN
00CTaHOBKH B CTPAHE .

C y4eToM rocyaapCTBEHHO-TEPPUTOpPHANILHOTO ycTpoiicTBa Poccun
OJHHM W3 HamIpaBJIeHUN oOecledyeHUus 3KOHOMUYECKOTO CyBepeHHTeTa
SIBIIIETCSI BBIPAaBHUBAaHME DSKOHOMUYECKOTO pa3BUTHS peruoHoB. Ha
CEeTOJIHSIIHUA MOMEHT B POCCHHCKON (DMHAHCOBOIM CHCTEME CIIOXKMIACh
CUTYyallMs, 3HAUUTEIHHO €T0 OCIabIromas:

- oxuH peruoH (r. MockBa) akkymynupyeT 80% QuHaHCOBBIX
pecypcoB Bceil cTpaHbl, U1 Ha Hero mnpuxonutcs 22,5% ot BBII Bceit
Poccuu;

- B 2013 r. Gromxer peruoHa Obul Je(UIUTHBIM B 77 cyOBEKTax
Poccuiickoit @enepanuu (97%), 1 CyMMapHBIH JOAT cocTaBua 1,7 TpPIH.
pyOneit;

- TOJIBKO 2% MYHHIIMIAIUTETOB UMEIOT COOCTBEHHYIO HAJIOTOBYIO U
MMYIIIECTBEHHYTO 6a3br’.

* Cwm.: Bimmenko WIL, Jlopus JK. TIOHATHE SKOHOMHYECKOTO CyBepeHHTETa //
IIpaBoBenenue. - 2003. - Ne 1. - C. 215.

* Mopososa JI.A. Busuue Tobanusaiy Ha hyHKIHE TocyaapceTsa // TocynapeTso u
mpaso. - 2006. - Ne 6. - C. 103.

Hampumep, B 3apyOeXHBIX (pelepaTHBHBIX TOCYJapcTBaX paclpefelicHHe
HAJIOTOBBIX IOCTYIUIEHUH MEXIy LEHTPOM M peruoHamu cocrapiser B IIseiinapun 90% B
nons3y cyosekToB (enepanuu, B I'epmanun — 1o 70%, CIIA u Kanazne — 1o 60-65%, B Uunun
un Bpasmmmu no 40-50%,8 Poccun, Hao6opoT, cBeime 65% HAIOrOBBIX OCTYILUICHHI
otnpasisierca B neHTp // Cum. ITonxpoGuee: AprymenTsl Hepeni. - 2014. - 23 okrt.; 2015. - 26
¢esp., 5 mapra.
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Ha nHam B3ryisin, B KauecTBE Ba)KHOM COCTABIISIONIENH COBPEMEHHOM
SKOHOMHUYECKOH MOTUTUKU TOCYAApPCTBA HEOOXOIUMO OTMETHUTH CO3JaHHE
CHUCTEMBI YKOHOMHYECKOT'0 MOHUTOPUHTA POCCUMCKHUX PErHOHOB.

Takum o006pa3oM, HEOOXOAWMOCTh COXpAaHEHHS BeAyUIeH poiu
rocyJapcTBa B PEryIMPOBAHUU 3KOHOMUYECKHUX IIPOLIECCOB B YCIIOBHSX
UHTErpalil B MHPOBOE XO35ICTBO INPOAMKTOBaHA CeIyOUIMHU
00CTOSATEIbCTBAMMU:

1) rocymapcTBO - THaBHBIII OpraHU3aToOp IO BOCIPOHU3BOJACTBY
COIMAJIBHO-DKOHOMHYECKOH c(epbl, M Kak O(QHUIHAIBHBIA MPEACTABUTEND
o0ImecTBa, TOIBKO OHO CHOCOOHO MPOBOJAHUTH B JKU3HB OIPEIEICHHYIO
SKOHOMHUECKYIO ITOJUTUKY B MacITabe Bceil CTpaHEl;

2) TOJBKO TOCYApCTBO 00JIafaeT TAKKMM YHUBEPCATIBHBIM CPEICTBOM
yIOpaBJIeHUs JlelaMu 00IIecTBa, KaK 3aKOHOJATENbCTBO, U, CIEI0OBATENbHO,
TOJIBKO OHO BIIpaBE YCTaHABIUBATH IPABOBOM PEXUM IKOHOMHUYECKUX
OTHOIIICHUH, 3aKpeIIsATh KOHCTUTYIL[MOHHO-IIPAaBOBBIE OCHOBBI
(hyHKIIMOHMPOBAHUS PHIHKA;

3) rocymapcTBO pacroyiaraeT CIEeLUAIbHBIM almapaToM OXpaHbl U
3alUTBl ~ €AMHOIO0  SKOHOMHYECKOTO  IpPOCTPaHCTBA,  HHCTUTYTa
COOCTBEHHOCTH, O0OecHeunBaeT CBOOOAY SKOHOMHYECKOH MesTeIbHOCTH,
HOJEPKKY KOHKYPEHIUH, 00IajaeT MOHONOJHEH Ha OCYIIeCTBICHUE
IPUHYKACHUS B 3TUX I[EJIAX;

4) MexaHu3M oOecneueHHs M YKPEIJICHHS SKOHOMHUYECKOTO
CyBEepeHHUTETa OCHOBBIBaeTCA Ha JUBEpCUGUIUPOBAHHOCTH,
UHHOBAI[HOHHOCTH U KOHKYPEHTOCIIOCOOHOCTU HaIMOHAIbHON
DKOHOMMYECKOM  CHCTE€MbI, TOYKAMH O IIOPBl  KOTOPOH  SIBJISIOTCS
3¢ ¢dexTUBHO JeHCcTByIOIUE TOCYJapCTBEHHO-ITyONUYHBIE HHCTUTYTHI;
COLIMAJIBHO  OPHECHTUPOBAHHbIE  OU3HEC-CTPYKTYpHI;  JeliCTBEHHBIH
0O0IIeCTBEHHBII KOHTPOIIb 3a TOCYIapCTBOM U OU3HECOM.

CoBpeMeHHas rio0anu3amus — 370 0ObEKTUBHBIN MPOIecC, KOTOPBIH
HENlb3s OCTaHOBUTb, OTMEHUTh WJIM WTHOPUPOBaTb, HO HUMeeTCs
BO3MOXHOCTb OKa3bIBaTh HA HETO ONpeneNeHHoe BausHue. CHIBHBIM OyaeT
TOIBKO TO TOCYJapCcTBO, KOTOpOE, SBISASCH AKTHBHBIM TJI00AJIbHBIM
UTPOKOM, UMEET BO3MOXKHOCTb HE TOJIBKO CaMOCTOSATENIBHO IPUHHMATH
SKOHOMHUYECKUE pEIIeHHs], OKa3blBaTh BIUSHHE Ha MUPOBBIE TEHICHIUU
pa3sBUTHS, HO M COXPaHUTh CBOIO KyIbTYpy U HaIMOHAIBHYIO
CaMOOBITHOCTb, CO37aTh YCIOBUS JUIsi CBOOOJHOTO M BCECTOPOHHETO
Pa3BUTHUA JIMYHOCTH, a UIsI TOr0 HEOO0XoAuMo chopMHpoBaTh 0COOYIO
MOJIENIb  B3aUMOAEHUCTBUS C MHUPOBBIM COOOIIECTBOM Ha OCHOBE
HAIIMOHAIBHBIX BBITOJl 1 HHTEPECOB.
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IIpodaema obecrieyeHusi MPUHIANA CIPABEAJTHBOCTH NIPH
YCTAHOBJICHMH CAHKIMI 32 AAMHUHUCTPATHBHbIC
NPAaBOHAPYLICHHUS 10 3aKOHOAATEJIbCTBY CY0ObeKTOB
Poccuiickoit ®enepauuu

I'maBHBII COBETHUK OTZ€1a IPAaBOBOU HKCIIEPTU3BI IPABOBOIO yIIPABICHUS
IpaBUTENbCTBA BopoHexkckoil 001acTH, KaHAUIAT IOPUANIECKHUX HaYK,
M. B. I'ityxoBa

e-mail: margarital 981@bk.ru

Abstract

This paper is devoted to the problem of ensuring fairness in the
imposition of sanctions for administrative offences under the legislation of
subjects of the Russian Federation. The article pays attention to the
significant heterogeneity of regional legislation on the issues of determining
the amount of sanctions on the same corpus delicti, and proposes to find
mechanisms for greater unification in determining the sizes and types of
administrative punishments, bring them into consistency with the norms of
the Russian Federation Code of administrative offences.

Key words: justice; regional legislation; sanctions; the subjects of
the Russian Federation.

IIpobmema  coOnromeHUss  NPUHLOMIA  CIPaBEUIMBOCTH  MHpHU
HAa3HAUYEHUW HaKa3aHUs, KaK YrOJOBHOTO, TaK M aJAMHUHHUCTPATUBHOIO,
JIOCTaTOYHO JaBHO 00CYXJIaeTcs B IOPUIUUECKON TUTEpaType.

Kax ormeuan eme Mmmanyun KaHT, «0CHOBOII Mepbl Haka3aHUs
SIBJISIETCS] TIPUHIMIT PaBEHCTBA: BO3JasHHE PaBHBIM 3a paBHoe (gleichheit).
Bce ocranbHble MPUHIUNBL  SBIAIOTCA HENpOuyHBIMH. OIHO TOJNBKO

BO3ME3/IME MOXKET BBIPaXaTh YUCTYIO U CTPOTYIO CHpaBeILHHBOCTL»I.

JlaHHBIE  BONpPOCHI  MPEACTABISAIOTCA  BeCbMa  HMHTEPECHBIMU
MPUMEHHUTENBHO K aJIMUHUCTPATUBHOMY MpaBy: KaK HAWUTH Ty TpaHb, MPH
KOTOpOit HaKa3aHHe MIPaBOHAPYILIUTEIS 3a COBEpIIEHUE
aIMUHHCTPATUBHOTO JEIUKTA, C OAHONH CTOPOHBI, TOCTUTHET CBOEH IIeNu, a
c Apyroil He OyIeT OKa3blBaTh HEOOOCHOBAHHO TSXKENIOrO (PMHAHCOBOTO
naBieHus?

' Cm.: Ummanyun Kanr. Tpakratel. Hayka. - Jlenunrpan, 1996. - C. 341.
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JlelicTByrOmUM  3aKOHOJATENbCTBOM  cyOBekTam  Poccuiickoit
Denepaliuil  MPeJOCTaBIEHO IPAaBO yCTAHABJIMBATh aJMHHUCTPATUBHYIO
OTBETCTBEHHOCTh 3a HapyIIeHHE MX 3aKOHOB U HUHBIX HOPMATHBHBIX
IPaBOBBIX AaKTOB, a TaKkke HOPMATHBHBIX IIPAaBOBBIX AaKTOB OpPraHOB
MECTHOT'O CaMOYTIpaBJICHUS.

Kak mnokaspIBaeT NHpakTUKa PETUOHOB, BUABI aIMHHUCTPATHBHBIX
IpaBOHAPYUIEHUH, OTBETCTBEHHOCTh 3a  KOTOpble  HpPedyCMOTpeHa
3aKOHOJATeIbCTBOM CyOBbekToB Poccuiickoit depepauuu, B OCHOBHOM,
SBIISIIOTCS CXOAHBIMH.

B obnacTu NIpEeANPUHUMATENbCKOI JEeATEIIbHOCTU 9TO
aJAMHUHUCTpPATHBHAs OTBETCTBEHHOCTb 3a TOPTOBIIO B H €OTBEJCHHBIX IS
STOr0 MECTax, HapylIeHHE IMOpsaKa OpPraHU3allUH SPMApoOK U MPOJAXU
TOBAapOB, HapylIeHHE IPaBWI TOPrOBIM HA CIEIHAIBHO OTBEICHHBIX
TEePPUTOPUSAX, 3aBBIINICHUE (3aHMXKEeHHE) IIeH (Tapu¢oB), yCTaHOBICHUE
Han0aBOK, WHOE HapylUIeHHe TIOopsaKa I[eHOOOpa3oBaHMSA, HapylIeHUE
IOpaBUT pPa3MEIICHUs OOBEKTOB PO3HUYHON TOPIOBIM B OOIIECTBEHHBIX
MeCTax, OCYLIECTBICHHE TOProBIM 0e3 JOKYMEHTOB, MOATBEPKAAIOLINX
IPaBO pa3MeIeHHsI 00BEKTOB MEIKOPO3HUUHON CEeTH.

KoAII P® B cratbe 1.4 3aKkperiseT paBeHCTBO Iepes 3aKOHOM JIHIL,
COBEpPIIUBIINX aJAMUHUCTPATUBHBIE NPABOHAPYIIEHHs, YTO, B YAaCTHOCTH,
HIPUMEHHUTENBHO K IOPUINIECKUM JUIaM - cyObexTam
HIpeANpPUHIMATENIbCTBA, BEIPAXKAETCS B PABHBIX YCJIOBHUIX HX MPHUBICUCHUS
K aJAMUHUCTPAaTUBHOM  OTBETCTBEHHOCTM HE3aBHCUMO OT  MecTa
HAXOXXJEHUS, OpraHU3AI[OHHO-NPaBOBOM (OpMBI, a TakXkKe HHBIX
00CTOSATENBCTB.

Hanensist peruoHsl NpaBOM MPUHATUS HOPMATHUBHBIX IPABOBBIX
aKTOB B 00JAaCTH pEryNUpOBaHUS MPEAINPUHHMATENBCKON NesITeIbHOCTH,
YCTAQHOBJICHHSI ~ aJMUHHCTPATHBHOH  OTBETCTBEHHOCTH, (eaepaibHbIN
3aKOHOJATeNdb IO3BOJMJI UM YCTaHABIMBaTh M KOHKPETHBIE CaHKIIUH,
00ycIaBIMBaeMble COIHAIbHBIMU, SKOHOMHUYECKUMH, IOJUTHYECKUMH,
JemMorpapuuecKUMH U HHBIMH 0COOEHHOCTSIMH KOHKPETHOT'O PErHOHa.

Ha »t0 yxazan Koncrurynuonnsiit Cyn Poccuiickoit ®@enepanuu B
cBoeM nocraHoBieHuu ot 22 ampens 2014 Ne 13-IT «Ilo geny o mpoBepke
KOHCTUTYLMOHHOCTH 4acTeld 5 u 7 crarbu 12.16, yactu 1.2 crateu 12.17,
gacteil 5 u 6 crarbu 12.19 u vactu 2 cratsu 12.28 Konekca Poccuiickoit
Denepanun 06 aIMUHUCTPATUBHBIX IPABOHAPYIICHUAX B CBA3H C 3alIPOCOM
rpynnsl genyTtaroB l'ocygapcTBeHHOM Jlymbl», NOJYEPKHYB, YTO «...B
cUCTeMe JEeHCTBYIOIEro MPaBOBOTO PETyIUPOBaHUS aJIMUHHCTPATUBHOU
OTBETCTBEHHOCTU HE HCKIIIOYAETCS — KaK CJIEACTBUE COOTBETCTBYIOLIHX
3aKOHOJATENbHBIX pemeHuil cyObekToB Poccuiickoit ®Pepepanuu —
nuddepeHrpoBaHHOE 3aKpeIUIeHne KaK OCHOBAaHMH aJMHHUCTPaTHBHOU
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OTBCTCTBCHHOCTH, TakK U pazMepoB AIMUHUCTPATUBHBIX CaHKHI/Iﬁ
OPUMEHUTECIBHO K OJHUM U TEM K€ COCTaBaM aJMUHUCTPATUBHBIX

MIpaBOHAPYILICHU B pa3IUUHBIX cyObekTax Poccuiickoit CDezLepaupm»z.

B xauecTBe TmpHMepa 3[eCh MOXHO IPUBECTH peEIICHHE
OpenOyprckoro obmactHoro cyna ot 9 asrycrta 2011 r. mo memy Ne 3-
48/2011, KOTOPBIM OBIIM OTKJIOHEHBI JIOBOJBI 3asBUTEN 00 OCIapHBaHUU
MOBBIIIEHUS pa3Mepa CaHKIMU CTaTbU PErMOHAIBHOTO aAMHUHUCTPATHBHO-
JenukTHoro 3akoHa. CyJ ykasal, 4TO yBeIHYEHHE MITpa(HBIX CAHKIMN
MPOU3BEACHO HE MPOU3BOJIBHO, a C Yy4yeTOM OOJBIIONH OO0IIeCTBEHHOM
OMAaCHOCTH U TSKECTU IOCIEACTBUI IpaBOHApyLIIEHWH B obiacTu
6€30MacHOCTH JOPOXKHOTO [ABHXKEHHS, YTO IMOATBEPKICHO CIIPaBKOH O
konnuectBe JTII u komuuecTBe MOCTpajaBIIMX 3a 5  MeECHIEB,
oOpalleHus MU MEePEeBO3YUKOB C yKa3aHMEM Ha MMEIOIIMecs HapylIeHUs U
NpeUIOKEHUSIME 110 Y)KECTOUCHHMIO HaKa3aHus, IHCbMa B  ajpec
3akoHogatensHoro CobOpaHus OpeH6prCKO§I obmactu ¢ mpoch0oit

paccMOTpeTh BONPOC 00 YKECTOUCHUH CaHKIUH .

Bmecte ¢ Tem, Oe3yclOBHO Npu3HaBas HEOOXOIUMOCTh yueTa
MECTHBIX OCOOEHHOCTEH, HYXIaeMOCTh OMpPEIENCHHBIX OOIIEeCTBEHHBIX
OTHOLICHUM B IIOBBIIICHHON 3alllUT€ HAa KOHKPETHOH TEPPUTOPUH,
BO3HUKAET BOIpPOC 00 obOecreueHnH CIpPaBeNIMBOCTU aIMUHHCTPATUBHOIO
HaKa3aHUs, JOIMyCTUMOCTH NPUMEHEHHUS B OJHHUX PErHOHAaX B HECKOJIBKO
pa3 Ooiee )KeCTKUX CAaHKLHUI 3a MpaBOHApYyIIEHHE M0 CPAaBHEHUIO C HHBIMU
cy0bexTamu, u gaxe mo cpasHeHuo ¢ KoAIl PO.

IIpencraBnsiercsd, YTO aHAJOTHYHOCTh COCTaBOB IPaBOHAPYIIEHUH,
YCTAaHOBJICHHBIX B pa3INuyHbIX cyObekTax P® nomkHa mnpeamonarate u
ONPEJCIICHHYI0 CXO0XECThb BHUAOB U Pa3MEpPOB  aJIMUHUCTPATUBHBIX
HaKa3aHUi, IpUMEHIEMbIX B CIIyyae UX COBEPILEHUS.

Bmecte ¢ TeM, caHKUMM 3a COBEpPLICHME OJHOIO M TOLO XK€
aJMUHUCTPATUBHOIO JIETUKTa B PETHOHAX 3HAUUTENIBHO Pa3HSITCA.

Tak, MHHUMaNbHBIA pasMep aJAMUHHCTpaTHBHOrO mTpada 3a
TOPrOBJII0 B HEOTBEICHHBIX JI1 3TOr0 MeCTax Ul IOPUAMYECKUX JIMI
yCTaHOBIIEH B MypMaHCKOH 007acTH — OT MOJIyTOpa A0 ABYX C IOJOBUHOMN
ThICSIY pyOuneii, B Kypranckoil o0xactu — OT ABYX A0 TSITH ThICAY pyOneid,
Brnaagumupckoil obmactu — OT Tpex A0 MNATHAALUATH ThICSY pyOIeil, B

? Tlo ey o MpOBEpKE KOHCTHTYHHOHHOCTH yacTeli 5 u 7 crathu 12.16, wactn 1.2
cratbu 12.17, dacteét 5 u 6 cratbu 12.19 u yactm 2 crareu 12.28 Konekca Poccuiickoit
@eneparu 00 aJAMHHHCTPAaTUBHBIX MPABOHAPYNIEHHSX B CBA3M C 3alPOCOM TPYIIIBI
nenyraros I'ocynapcrsennoit JJymsl: Tloctanosnenne Koncruryunonnoro Cyna Poccuiickoit
Deneparuu ot 22 ampenst 2014 roma Nel3-IT // OdunuansHblil HHTEPHET-IOPTAI IPABOBOI
nadopmanuu http://www.pravo.gov.ru (zata obpamenus: 24.04.2014)

* Cwm.: Peskum nocryna u3 CIIC «KowncyibsTant Ihmocy.
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KpacHosipckoM kpae — OT OAHOM 0 AecaTu Teicsd pyoOieil, B Pecrybiuke
Caxa (Sxytus) u EBpelickoil aBTOHOMHOH 00yacTM — OT Tpex IO IATU
ThICAY pyOneit.

B TO ’xe Bpems 3a 3TO k€ aJMHHUCTPATHBHOE IMpPaBOHAPYLICHUE
MUHHMMAaJbHBIM pa3sMep aJMHHHUCTpAaTUBHOrO mTpada B ropojgax Mockse u
Cankr-IlerepOypre cocraBiseT OT MATHAECSTH O JIBYXCOT ThICAY pyOneit
(B ropoge MockBe MO YacTH BTOPOH COOTBETCTBYIOLIEH CTaTbu — IO
HSATHCOT ThIcAY pyOieit), B KanuauHrpagackoit 061acTi — OT 4eTBIPEXCOT 10
MATHCOT ThICAY pyOIeil (o 9acTH BTOPOH CTaTbU — A0 OAHOTO MUJTHOHA).

ITpu aTOM B cpeHeM pa3mep mTpada 3a TOProBIIO B HEOTBEIECHHBIX
JUIS 9TOTO MecTaxX MO UHBIM CyObeKTaM He MPEBbIIIAeT TPUANATh-IAThIECAT
ThICAY pyOeit.

[IpumeuartensHo, uro caHkuus crateu 14.4 KoAIl PO «IIponmaxa
TOBAapOB, BBHIMONHEHHE paboT JuOO0 OKa3aHME HACENCHHIO  YCIyT
HEHa/UIeXAI[eT0  KauecTBa MIM C HapylIeHHEeM YyCTAHOBIEHHBIX
3aKOHOAATENBCTBOM Poccuiickoit Denepanuu TpeOOoBaHUIY,
yCTaHaBIMBAIOIIass OTBETCTBEHHOCTh 3a HE MEHee, a BO3MOXHO U Oonee
OOIIIECTBEHHO ONAcHOE JesHHE, NMpelyCMaTpUBaeT A IOPUANYECKUX JIHI]
aJIMUHUCTPATUBHBIA ITpad B pa3Mepe OT ABAJUATH THICSY JIO TPUILATH
ThICAY pyOned (o yacTH BTOPOH — OT TPUJLATU ThICAY 0 MATHACCITU
TeICAY  pyOmei ¢ KoH(pUCKanued MpeaMeToB  aJMHHUCTPATUBHOTO
IpaBOHApYIIeHUs 1100 Oe3 TaKoBOil).

CormacHo  mpaBoBoif  mo3unuu  Koncturynmonnoro  Cyna
Poccuiickoit denepannu, 3aKOHOAATENb BIpaBe BBOAUTH Ooiee CTporue —
copa3MepHBIe pealusM TOro WJIM MHOTO 3Tala UCTOPHUYECKOTO pa3BUTHS —
aJIMUHUCTpPATUBHbBIE HaKa3aHUS 3a aJAMUHUCTPATHBHBEIE NIPABOHAPYIICHHUS,
00BEKTaMU  KOTOPBIX  BBICTYHAalOT  OOIIECTBEHHBIE  OTHOIICHHS,

. 4
HY>KJAIOUIUeCs B IOBBIIIEHHON 3alllUTe TOCYJapCTBa .
Jymaerca, 4TO  JaHHOE  IOJOXKEHHME  INPUMEHMMO U K
3aKOHOJIaTEeNLCTBY cyOBbekToB Poccuiickoit deneparu.

* Cwm.: Tlo aeny o npoBepke KOHCTHTYLHOHHOCTH PsJa MOJOXKeHHi crareit 7.3, 9.1,
14.43, 15.19, 15.23.1 u 19.7.3 Kozmekca Poccuiickoii ®enepanun 00 aJIMHUHUCTPATHBHBIX
[IPaBOHAPYLIEHUSX B CBA3U C 3aIpocoM ApOuTpakHoro cyna Hibkeropoxckoii o 6mactu u
JKano6aMH OOINECTB C OrpaHHYCHHON OTBETCTBEHHOCTHIO «baphINICKHil MSICOKOMOHHATY U
«BOJIMET», OTKpBITBIX aKIHOHEPHBIX o0mecTB «3aBox «PekoHmy», «DKCIulyaTalnoHHO-
TEeXHHYECKHH y3el CBS3W» U «OJIEKTPOHKOMIUIEKC)», 3aKPBHITBIX AaKIHOHEPHBIX OOINIEeCTB
«EOTEXHUKA I1» u «PAHI» 1 610JPKETHOTO YUPEKACHUS 3APABOOXPAHEHHS Y AMYPTCKOIT
Peciyomuku  «Jletckast  ropoxckas  GombHmma Ne 3 «Heifipom» Munucrepcrsa
31paBooxpaHeHus YaMmyprckoil PecryOmuku : Ilocranosnenme Koncrurynuonnoro Cyna
Poccuiickoit ®enepanun ot 25 despans 2014 romga Ne 4-I1 // Cobp. 3akoHomarenscTBa Poc.
Deneparyn. - 2014. - Ne 10. - Cr. 1087.
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Bmecte c TeM, HeCMOTps Ha BaXHOCTb M HEOOXOIUMOCTbH
MOBBIIIEHHONW  3alUTHl  OMpEJENCHHBIX OOIIECTBEHHBIX OTHOIIEHUH,
pEerHoHaIbHOE 3aKOHOJATENbCTBO BCE K€ HE JODKHO OKasbIBaTh
ype3MepHOe  JaBJIeHHEe  IIyTeM  YCTaHOBJIEGHUS  HECOpPa3MEepHBIX
MIpaBOHAPYIICHUIO IITPadoB, B pas3sl mpeBslmaronux caHkiuun KoAIl PO
3a HpaBOHAPYIIEHUS B TOH ’ke€ 00JAacCTH MPaBOOTHOIIEHUH (Hampumep,
MpeIIpUHIMATENbCTBA), HEOOOCHOBAHHO CTaBUTh OJHUX CyOBEKTOB B
HaMHOTO Ooyiee <«OKECTKHE» YCIOBHS 10 CpPaBHEHHUIO C JAPYTHMH B
3aBHCUMOCTH OT TEpPPUTOPUH, Ha KOTOPOH MMM OCYIIECTBISIETCS
COOTBETCTBYIONIAs JESATEIbHOCTD.

B HacTosmee BpeMs JABa IpPaBOHAPYUIMTENS, MpPUBIEKaeMble K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH 3a aHAJOTMYHbIE NpPaBOHAPYLICHUS
Ha TEpPPUTOPUU pa3HBIX CyObekToB P®, HaxomdTcs B CYIIECTBEHHO
HEPaBHBIX YCJIOBHUSX, MOCKOJIBKY AJIS OJHOTO U3 HHUX A€ MHUHUMAIBHO
HajnaraeMelif pazmep mTpacda OyAeT B HECKONBKO pa3 Oonblie, ueM s
BTOpOro. I[Ipu 3TOM NOJ0KEHUE ITUX PETHOHOB MOXET He OBITh HACTONBKO
pa3IMYHBIM [0  CBOMM  COIHUANbHO-3KOHOMHUYECKMM M HHBIM
XapaKTepUCTHKAaM, YTOOBI CTONb SBHBIE pa3indyusd B  pa3Mepax
OTBETCTBEHHOCTHU OBLITH ONpPaBJaHbI.

Bpsing nu Takoe MNOJOXKEHHE BO3MOXKHO IPH3HATH OTBEUAIOIIMM
OCHOBOIOJIAraroieMy MPUHIUILY CIPaBeATHBOCTH.

Kax ormerun Koncrutynuonnsiit Cyn PO B [Tocranosnenuu OT 25

despans 2014 No  4-TI1, «...mpemycmatpuBas i COBEPUIMBIINX
aJMUHUCTPAaTUBHBIE IIpaBOHAPYLICHUS IOPUINYECKHUX J1L
aJIMUHUCTPAaTUBHbIC HAaKa3aHMs B BUJE aJ]MUHHCTPATHBHOIO IITpada 1 TeM
caMbIM oOrpaHuuuBas rapantupoBaHHoe Konctutynueit Poccuiickoit
denepanun MpaBo 4aCTHOW COOCTBEHHOCTH (he/iepalibHbIi 3aKOHOAATENb
JOIDKEH CTPEMUTBCS K TOMY, UYTOOBl yCTaHAaBIMBaeMble MM pPa3Mephl
aAMUHUCTPATUBHBIX IITPagoB B COBOKYNHOCTH C IpaBUJIaMU  UX
HAaJOXKEHUS IO3BOJSUIA B KaXKIOM KOHKPETHOM Cily4yae IIPHUBJICYCHHS
IOpUAUYECKOr0  JuIAa K aJIMUHUCTPAaTUBHOM  OTBETCTBEHHOCTH
obecreunBaTh  aJeKBAaTHOCTb  INPUMEHAEMOrO0  aIMHHUCTPATHBHOTO
MIPUHYKICHUS BCEM 00CTOSTENhCTBAM, HMEIONUM CYIECTBEHHOE 3HAUCHHE
JUIsl MHAMBUyaJlU3allMd OTBETCTBEHHOCTU M HAKa3aHUS 32 COBEPIICHHOE

aJMUHUCTPAaTUBHOE npaBOHapymeHHe»S.

Mo:kHO nonaraTs, 4To Ipu HazgeneHuu Poccuiickoit @enepanueii ee
CyOBEeKTOB IPaBOM YCTaHABIMBATh AIMHHUCTPATHBHYIO OTBETCTBEHHOCTHb
3a mpegycMaTpuBaeMble MMU BUABI NPaBOHAPYIIEHHH ILienecooOpa3sHO U

* Cwm.: OduuuaTbHBI HHTEPHET-TIOPTAN TPABOBOH HH(OPMAIMH. [DNEeKTPOHHBIH
pecypc]. - URL: http://www.pravo.gov.ru. (zata obpamenus: 27.02.2014)
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HEOOXOJUMO YTBEpAUTH OIpEJeNIeHHbIE TPaHHUIbI, B KOTOPBIX MOTYT
yCTaHABJIMBAThCA aAJAMUHHUCTPATUBHBIE IITpadbl, IpUYeM HE TOJbKO
BEepPXHHUH, HO U HIWKHUHA mpenensl. OpuUEHTHPOM 37ech MOTYT CTaTh
pa3mepsl mTpadoB, YCTAaHABIUBAEMBIX (peaepanbHBIM 3aKOHOAATEIECTBOM
3a IIpaBOHAPYIICHUS, CXOXKHUE 10 CBOEMY IOPUIUUYECKOMY COCTaBy B 4acTU
00BEeKTa MOcATaTeNnbCcTBA M OOBEKTHBHON CTOPOHBI IIpaBOHapylleHHd. B
S5TOM cly4ae MHHHMMANbHBIE pa3Mepbl IMTpadoB, YCTaHABIUBAEMBbIE
3aKOHOJATENIbCTBOM CyOBekTOB P®, B mob6oM ciaydae He MOTYT OBITh
Gonblie, yeM MperycCMOTPEHHbIE (peaepanbHbIM 3aKOHOAATEIbCTBOM 3a
CXO/IHBIE B 4aCTH OOBEKTUBHOI CTOPOHBI IPABOHAPYIICHUSI.
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e-mail: vsu_vlad@mail.ru
BopoHexckuii rocy1apCcTBEHHBII YHUBEPCUTET

Abstract

This article discusses the problem of recognition of the rule of law in
the domestic legal science. The analysis of the theory of deliberative
democracy and its relevance to the modern legal system.

Key words: communicative theory of law; formal equality,
democracy and the legitimacy of the law.

B macrosimee BpeMs, y3KOHOPMATUBHBIN MOJXOA K IIpaBy MIH Kak
ero HaseiBan B.C. HepcecsHIl — «COBETCKHiIl Jlerm3mM» A0 CHX MOp
JOMUHHUPYIOIIUI BO MHOTHX Yy4eOHHMKaxX Hamed CcTpaHbl IO TEOpUU
rocyJnapcTBa U MpaBa, NPSMO MPOTHBOPEUHUT MONIoKeHUsIM KoHcTuTynuu
Poccun 1993 roma, 3akpemuBIIMIM IpaBa  4elOBeKa B rJaBe,
MpeIIIeCTBYIONINH opraHnaM BiracTu. HecMOTpst Ha HEKOTOPBIE OTOBOPKHU O
«EIUHCTBE IO3UTHBHOTO U €CTECTBEHHOIO IIpaBa» B CYIIHOCTH IIpaBa
CTOPOHHMKOB JTaTU3Ma, T€ , KTO MPOAOJKAET MBICIUTh B paMKax
HOPMAaTHUBHOTO IPAaBOIOHUMAHUS, aOCONIOTHO HE CHOCOOHBI HaWTH MECTO
IIpaBaM YeI0BEKa, PABEHCTBY, IEMOKPAaTHH B IOpUIHUEcKol Hayke”. Koraa
IOPHUCTHI HCIOJB3YIOT B CBOUX paboTax, TaKHe KaTerOpUM KaK «MEXaHU3M
NIPaBOBOTO  PEryJIMPOBaHUS»,  «IPABOBBIE  CPEACTBAa»,  «IIPABOBBIE
WHCTPYMEHTBI» IPEACTABISAIOT, 1O CyTH, HI UYTO WHOE, KaK IpaBOBOH
9TaTW3M, TaK KaK MaJo dYeM OTJIMYAaloTCi OT CXEMBl BCEMOTYINEro
rocyaapctBa — neBuadana Tomaca ['066ca. Utak, TpebyeTcs mepecMoTp
uael «COBETCKOTO JIETU3May, UTO Obl OTEUECTBEHHAs! TEOpHs IpaBa CMOIJa
OOBSICHATH COBPEMEHHYIO JI€IICTBUTENIEHOCT U HE MPOTHUBOpPEUMIIA UAEAM
HapojoBiacTuss. B KkauecTBE COBPEMEHHOM IOPUIUYECKOH TEOpHUs
CIIOCOOHOM CBOEH METOMI0JIOTHEN OXBAaTHTh IpaBa YeJOBeKa Ha HaIll B3I

- ITy6iukanus MoAroTOBIEHA B paMKax noxnepxkanHoro PIH® nayunoro mpoekra Ne
14-03-00491
«JIerHTHMHOCTD HOPM B PallMOHANBHBIX H HPPALHOHATBHBIX IPABOBBIX CHCTEMAax».
' Baiitum M.W. CymHoCTb TpaBa (COBpeMEHHOE HOPMATHBHOE TIPABOTIOHAMAHHE Ha
rpaHH ABYX BEKOB). - M., 2005. - C. 54-56.
IlonsxoB A .B. IlpaBomoHMMaHHe KaK TEOPETHKO-IIpaBoOBas mpobiaema //
IIpaBoBenenue. - 2014. - Ne 2. - C. 6-18.
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KOMMYHHMKAaTHBHAsl TEOpHs MpaBa’ M CHOPMHPOBAHHAs HAa €& OCHOBE
TeopHsl AeIuOepaTHBHON AeMOKpaTHH. 31eCh HOPMBI JIETUTUMHUPYIOTCA HE
OPUHYXKACHUEM, a y4acTHEeM TpakJaH: «...T€OPETHKH AenuOepaTUBHON
JEeMOKpaTuu yTBEPXKIAIOT, 4TO HOJIMHHAs JIETUTUMHOCTh
3aKOHOJATEIbHBIX ~ aKTOB  MOXET BO3HUKHYTh JHIIb 4Yepe3 HX
npeaBapuTenbHoe IMyOnuuHOe 00CYXKAEHUE, OTKPBITOCTh, TEPIHUMOCTb K
qy’KOMY MHEHHUIO, TOTOBHOCTb CKOPPEKTHPOBATH CBOIO IEPBOHAYATIBHYIO
HNO3ULHMI0 B CIydae IOSABICHHS B Ipoliecce JAUCKypca (JIydIlIero
apryMeHTa», HeXeld 4YeM  apTUKyJIUpoBaHHble  paHee. Hamu
JenubepaTUBHAs AEMOKpATHs paccMaTpUBaeTCsd Kak MyOIMUYHBINA AUANOT
(AuCKypC) MHCTUTYTOB TOCYAapcTBa M TpaKAaH, BIACTU U M HCTUTYTOB
rpax<JaHCKOT0 00IIecTBa B MpoIecce BEIPaOOTKH Hanbojee NpHeMIeMbIX U
ONTUMANIBHBIX ITyTell pa3BUTHS couMyMmMa B  IienoM. JlenuGepaTuBHas
JEeMOKpaTusi coueTaeT B cebe 3JIeMEHTH NPEJCTABUTENBHON JeMOKpaTHU
(representatative democracy), npamoit nemokpatuu ( direct democracy) u
meMokpatuu  yuactms  (  participatory  democracy)»’.  Teopus
JenubepaTUBHON JEMOKPATUU OTOXKIECTBISIETCSA C Pa3IHMYHBIMU HMEHaMH,
HO Haubonee KpymHOH (PUTYpoll MMerolell OTHOIIeHHEe K MpaBy SABISAETCS
HeMelkui ¢unocod, pazpaboTYMK TEOPUH KOMMYHHKAaTHBHOTO JAEHCTBUS
IOpren Xabepmac, KOTOPBIH 3aJI0XKHJI MHOTHE MOJUTHYECKHE U MPABOBBIE
OCHOBBI 3TOH Teopuu. Teopus KOMMYHUKATHBHOIO NEHCTBUSL COAEPHKUT
¢dunocodpckoe 060cHOBaHHUE, TPUUEM Ha OCHOBE OOIIECTBEHHON MPAKTUKH,
paBeHCTBAa CYOBEKTOB (AaKTOpOB) M HEOOXOIUMOCTH B JEMOKpATHH.
IlosToMy nOpUMEHUTENBHO K MOJUTUKE 3TO  mpossiserca: «B
KOMMYHHKaTUBHOM paBeHCTBE poueit 3aKIII0YaETCs TJIaBHBIN
JEMOKpaTUYeCKMi MPUHIUI JUajora TOCyZapcTBa M  IPa)JaHCKOrO
obmecTBa B myoanvyHoi cdepe. ... [loaToMy monuTuyeckoe HEpaBEHCTBO
CyOBEKTOB AManora, 00BbEKTHBHO Cy IIECTBYIOLIEE B COI[HAIBHO U BIACTHO
CTpaTH(GUIEPOBAHHOM obmrecTse, MIPEOI0TEBAETCS (momxHO
mpeojosieBaTbea) Oyarojapss MHHCAaHHBIM B HE MHCAHBIM HOpPMam U
OPUHIUIIAM WHCTUTYLMOHANBHOTO Juanora B myOnumuHoil cdepe, ero
perylaMeHTy M odHIHMaIBHOMY MOjAepaTopy (MeaumaTopy), ciensiiieMy 3a
coOu0IeHIEM CHMMETDHH CO CTOPOHBI BCEX YYAaCTHMKOB MHTEpAKUUH B
nyONIUYHON MOTUTHKE .

Takum o6pa3oMm, Teopus KOMMYHUKATHBHOI palMOHANbHOCTU
mpejuiaraeT 000OCHOBaHUE pEIICHHUS Ba)KHEHIIEero BOIPOCa COBPEMEHHOM
¢unocopun mpaBa O COOTHOIICHHHM YHHBEPCAIBHOIO U KYJIBTypHO-

3 Jenucenko B .B.  IOpumudpukanust obumectBa M KOHILECNIHMUA  IMIPABOBOTO

perynupoBanus // BeCTHHK BOPOHEKCKOTO rOCYAapCTBEHHOro yHuBepcuTeTa. Cepus mpago. -
2008. - Ne 2. — C. 56-62.
4 3aiiies A.B. JlenuOepaTuBHas JEMOKpaTHs KaK HHCTUTYLHOHAJBHBIA JUaIor
BJIACTH U TpaxkaaHckoro obmecrsa / ConoanHamuka. - 2013, - Ne 5.
3aiiies A.B. JlenuOepaTuBHas JIEMOKpaTHs KaK HHCTUTYLHOHAJBHBIA JUaIor
BJIACTH M TpaxkIaHckoro obmecrsa / ConoanHamuka. - 2013. - Ne 5.
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crenudHUIeckoro B INMpaBe Ha OCHOBE OOBEIUHEHHS MPOTHBOIMOJONKHBIX
MO3ULUI yHUBEpPCAIU3Ma U NapTUKYIIpu3Ma. MeToN0I0rnuecKOl OCHOBOM
TaKOT'0 PELICHUs BBICTYMAeT IMPUHIMII JOIOJIHUTEILHOCTH YHUBEPCATIbHBIX
MIPUHIUIIOB CIPaBEAIUBOCTH, C OJHOI CTOPOHBI, U IEHHOCTEH KOHKPETHOTO
coobmiectBa — C JIpyroil, mpu HOPMAaTHBHOM MHpPHOpPUTETE MEPBOTO HaJ
sropeiv’. Kak yKa3hIBAalOT HCCEIOBATeIH [AHHONW TEOPHH - MPHYMHA
3HauuTenbHOTO BiMaHusS HO.Xabepmaca Ha COBPEMEHHYIO MBICIb
3aKJII0YaeTCsd B TOM, UTO €My YAaloCh YOEIUTENbHOTO M (PHIOCO(CKH
000CHOBaHHOT'O CHHTE3a ABYX TeueHuil B puiocodun npasa: mudbepanuszma,
COCTOAIIETO B 3alllUTe HHIUBUAYAIbHOW CBOOOABI, U peclyOIMKaHH3MA,
JIeNaloIIero akleHT Ha MoJUTH4YeckoM yudacTuu. COOTHOCS UX € ABYMS
UaessMU CBOOOJBI — MHANBUIYATbHOI aBTOHOMHM (WJIM HE3aBHCHUMOCTHU OT
NPUHYKICHUSA) U KOJIJIEKTHMBHOM aBTOHOMHUHM (MIH JAE€MOKpPAaTHYECKOTO
camoympaBlieHHs), - Xabepmac, omMpascb Ha TEOpPHUIO0 JIHCKypca,
MIOKa3bIBAET, YTO 00a MOHATHA CBOOOJBI NpEAIoarawT Ipyr apyra. Tem
CaMBIM UM pelIaeTcs NpodiaeMa HampsHKEHHOCTH MEXAY JIETHTUMHOCTBIO U
3 peKTHBHOCTHIO (TO3UTHBHOCTHIO) IpaBa’.

B  oreuecTBeHHOW TeopuM ~ IpaBa  JOArO  IOCIOACTBOBAI
Y3KOHOPDMATUBHBII IOAXOJ, KOTOpPBIM IIOHUMal IIpaBO KakK HEKUil
HHCTPYMEHT, MEXaHU3M, UAyMHUH oT rocyaapcTBa. [loaToMmy cam cyObexT
IIpaBa C ero npaBaMH He BXOJUT B chepy I0PUANYECKON HAYKH, YITyCKaeTcs
mpobiemMa B3aUMOMAEHCTBHS MeXIy cyOBeKTaMH B OOIIEeCTBE M Ipoliecc
JETUTUMAIIH 3aKOHOB. ITosToMy, HayuyHO-TEXHHUYECKHE IapaJurMEl,
paccMaTpHBarole IpUpoy MpaBa Kak HEKUH MHCTPYMEHT WU MEXaHU3M,
palMoHaIbHO YHOPSAOYMBAIOMIMK OOIECTBEHHbIE OTHOIICHUS, BECbMa
JaleKd OT JeHCTBUTENBHOCTH. Ha peanuzanuio MO3UTHBHOTO MpaBa
OKa3bIBAIOT BIIMAHUE IIPOLECCH] KOMMYHHMKALIMU MEXIY pPa3IHuYHBIMU
peryNupyoIUMY, IIEHHOCTHBIMU cucteMaMu. IlosTomMy B 3apyOesxHOM
JIUTEepaType, MOBOJBHO PACHpPOCTPAHEHHBIM SBISETCS HMOHUMAaHME MpaBa
KaKk KOMMYHMKATUBHOM CHCTeMBI . MMEHHO cOBpeMeHHbIE IPOOIEMEL,
cBsa3anHble B peanusiMu XX u XXI Beka, HeH30eKHO TpeOYIOT OT Hac
IepecMoTpa TEOPUU rocyaapcrsa u mnpasa A.fl. BelIIIMHCKOro U co3gaHue
HOBOI TEOpeTHUECKOW HayKd IIpaBa, CHOCOOHON peIMIUTh NPOOJIeMBI
COBpeMeHHOCTH. lIMeHHO Teopus KOMMYHUKAaTHBHOTO JeHCTBUS U
JenubepaTuBHAs JEeMOKpAaTUs U SABISAIOTCS Takoi Qumocoduelt, ndbo ona
CBSI3aHHA C MPAKTUKON U NMPU3HAHUEM IOPUIUUECKOTO PaBEHCTBA.

¢ Anenrs K.O. DTHOITHKA M YHHBEPCAIMCTCKAs MAKPOITHKA: TIPOTHBOPEIUBOCTE HITH
IOHOIHUTENLHOCTE? // TlonuTnueckas MbIcib. - 1994, - Ne 4, - C. 85.

" Makcumos C.M. MEpPOBO33peHTECKO- METOTOTOTHYECKHE TIOXOIBI K OCMBICTIEHHIO
npasa // Poccuiickuii exxeronHuk mpasa. - 2008. - Ne 1. — C. 140.

¥ Bau Xyx M. Tlpaso kax kommyrukamus / [TpaBosesienne. - 2006. - Ne 2. - C. 24.
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Teopnu BO3HUKHOBEHHUS HAMI

AcnupaHT Kadepbl HCTOPUH IKOHOMHUYECKHX U MOJUTHYECKHX YUCHHH,
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Abstract

Discusses the theory of developing Nations domestic and foreign
scientists. Celebrated the applied significance of the issue.

Keywords: nation; theory of developing Nations.

Ha ceropnsmHuil 1eHb B HayKe HE CYLIECTBYET €IUHOTO MOAX0Ma B
BOIIpOCE  OMNpeJeNeHUss IMPUYMH BO3ZHUKHOBEHHUS  Haluid, OIHAKO
pa3paboTaHO  OrpoMHOE  KOJMYECTBO  pa3IHYHBIX U BecbMa
IIPOTUBOPEYUBBLIX TEOPUH ONpEACIAIONIMX TaKue NpU4YuHBL. B naHHOU
pabote OyIyT paccMOTPEHBl CIEAYyIOIIHe TEOpUHU: HUAeaTuCTHIecKast
Teopusi, CyObeKTHBHAsI TEOpHsl, 0ObEKTUBHAs TeopHs, QyHKIMOHAIbHAS U
UCTOPUKO-MAaTEPUATUCTHUECKAs TEOPUSI.

Vpeanuctuueckass Teopus OIpenenseT HAaIHUI0 Kak OOIIHOCTh
KPOBHOPOJICTBEHHYI0, a HE TeppUTOpHUabHasd. Brepsrle uaeamucTuueckas
Teopus Obu1a BeiiBUHYTA I'. B. T'erenem u U. I'. T'epaepom, onpenensBIInx
HAIMIO KaK OyX Hapoja. 'erenb TOBOPHI O TOM, YTO HalIM4He Pa3IUuUit
MEXJy YPOBHSIMM Pa3BUTHs Yy pa3sHBIX Haluil Bcerna OyneT HEU30EKHBIM,
MOCKOJIbKY KaXkJasi Halust oOpa3yeT CBOIO HE CXOXKYIO C JIPYTMMHU CTyIE€Hb
camoornpeneneHus abconroToro ayxa. B. Cynsubax, M. Kon u . Koyn
KaKk CTOPOHHMKHM HACAIUCTHUECKOH TEOpUH OTMedald OTCYTCTBUE
OOBEKTHBHOTO B TOHSATHM «HAIUs», CBA3bIBas €€ BO3HUKHOBEHUE C

aKTUBHOU KOPIIOPATUBHOMI Boneﬁl. OpnHaKo OTCYTCTBHE 3MIHPHUYECKUX
JaHHBIX CTAJO NPUYMHON IJIS €€ KPUTUKU U OIPOBEPKEHUS.
OCHOBOINOJIO)KHUKAMH ~ UCTOPUKO-MAaTEPUATUCTHUECKOH  Teopuu
apisnuck K. Mapkce u @. Ourensc. PaznoxeHne nepBoOBITHO-O0IIMHHOTO
CTpOsI MPUBENO K K JJACCOBOMY HEPaBEHCTBY M BO3HMKHOBEHHIO YaCTHOMU
COOCTBEHHOCTH, YTO B CBOIO OdYepe[db CTajl0 OCHOBOI B CTAQHOBICHHU
kanuTanu3Ma. CTOPOHHUKH UCTOPUKO-MATEPUATHCTUUECKOH TEOPUU BHIAT
B CTAQHOBJICHMM M Pa3BUTUU KaNUTalu3Ma, OCHOBHYIO IPHUYUHY

1
Cm.: Lamepsn U. II. Ilnems, HapoIHOCTb, HAIMs Kak HCTOPHYECKHE (POPMBI

obmuocTH moaei. — M., 1963. - C. 12.
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Bo3HMKHOBeHMs Hauuu. I T .T aBamoB Takxke cyMTaeT HIPUYUHONI
BO3HMKHOBEHMsS HALlUM Pa3BUTHUE KANMTaAM3Ma, OJHAKO OTMEYacT
HEO0XOAUMOCTb PACCMOTPEHHUS, B HEpa3JAeINMOil B3aUMOCBSI3H, B KauecTBe

2
MPU3HAKOB HAIIMH «OOIIHOCTbH SI3BIKa» U «OOIIHOCTh TEPPUTOPUN» . D. A.
BarpamoB BUAMT NpUYHMHY CTAHOBIIEHUS HAllMM HE TOJILKO B Pa3BUTHH
KanuTaau3Ma, Ho U couuanu3ma: «Hamusa — 3To uctopudeckas 0OIIHOCTH

mroaeit nepuoja CTaHOBJICHUS u pa3BUTHSA Kanurain3ma
(KamUTanuCTUYECKUI TUN HAllMK) WIM COLMain3Ma (COUMATUCTHUYECKUA
THII HAaIUN), XapaKTepU3yOUIUICs YCTOHYUBOM OOIIHOCTBIO
SKOHOMHUYECKUX  CBsi3ed,  TEeppUTOpUH,  s3BIKA U KYyIBTYpHO-

NICUXOJIOTHYECKUX 0OCOOEHHOCTEM».

CyObekTHBHas TeOpUsi CBA3BIBAT BO3HUKHOBEHHE HAIlUU C
CyOBEKTUBHBIMU NMPHYMHAMH, OTHOCS K TaKOBBIM, HallpHUMep, COLUAIIBHO-
ncuxudeckre. J. PeHaH kak CTOPOHHUK CyOBEKTUBHOM TE€OPUU BHEC HOBBIH
B3IV Ha MPUPOJY HAIUH, OIpPOBepras BO3HUKHOBEHHE HAIUM Kak
CJIeZICTBHE HCTOPUYECKOM peadbHOCTH. PeHaH TOBOPUI, YTO: «HALUSA — ITO
uzes», OTHOCA ee K AyXOBHOU cdepe, rae Bois B BEIOOpE HAIMOHAIBHOMN
HWICHTUYHOCTU SBJISIETCS MepBOCTENeHHOH. W peanusanus 3TO BoJIU
MIPOUCXOIUT MOCPEACTBOM «KaKJOJHEBHOTO IUIEOHCLUTa», TNl pelICHHe
MPUHUMAETCS BCEMH yYaCTHUKAMHU M BO3HHKHOBEHHE HAIlMM HE BO3MOXKHO
moka He OyJeT IpUHATO equHorIacHoe peuenue. Jx. C. Mumiabs ToBopui o
nepBocTeneHHocTH 4yBcTB; O. Baysp Bbimensu1 obmHOCTs cyns0sr; H. A.
BepaseB oTrmeuan eAMHCTBO HcTopHueckod cyanObr; P. Impunrep Buaen

MIPUYHHOI OOLTHOCTH UAeH .

OObexTUBHAass TeOpHs M3HA4YaNbHO ObUIa  BBIIBMHYTa  Kak
MIPOTHBOCTOSHUE BYJIBIApHO-MAaTEPUATUCTUUECKUM TPAKTOBKAM «HAIUK»,
MOSBUBIIUMCS BO BTOpoH nosoBuHe XIX B., BbIAEIAA B KAUECTBE IPUUUHBI
BO3HHUKHOBEHHUS HAallUM OOIIHOCTH KyJbTyphl. K cTOpoHHMKaM aaHHOU
teopun otHocsTcs A. @upkanar, ®@. U. Heiiman, P. [lnpunrep, O. bayap.
@upkaHAT ObUI IPOTUBHUKOM HJIEH, YTO KPOBHOPOICTBEHHAS CBSI3b MOXKET
OBITh MPUYMHOIN BO3HUKHOBEHUS Haruu: «OCHOBOI OOLTHOCTH... SIBISETCS
He KpoBb (TMpHHMMAas BO BHMMAaHHE MHOTOUYHCICHHBIE CMEIIEHUs), a

KyapTypa» . HeliMaH omnpelensl HalMIO KakK: «3HAYUTENBHYI TPYIILY
HapoJOHACENEHUs, KOTOpas B pe3ylbTaTe BBICOKUX U  CaMOOBITHBIX

2 Cwm.: Tasazgos I. T. DTHOIOTHS. — M., 2009. - C. 202.

* Cm.: TumkoB B. A. DTHonorus u nonutuka. Hayunas nyGnuuuctuka. — M., 2001 .-
C.17.

* Cwm.: Anderson B. The Nation as Imagined Community / URL : http:/
www.nationalismproject.org/what/anderson.htm (nara o6pamenus: 11 mapra 2015 r.)

* Cwm.: Ykas. cou. - C. 293.
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KyJIbTYpHBIX JOCTIXKEHHMH... oOpena oOIIyl0 CaMOOBITHYIO CYIIHOCTb,
6

HEePeXOASIIyI0 B OOMIUPHBIX 00JIACTSIX OT MOKOJICHHS K TOKOJIEHUIOY .
OyHKIMOHANbHAS TEOPUS OTHOCUT K TPUYMHAM BO3HUKHOBEHUS
HAaIlUM aKTHBHYIO OOIIECTBEHHYI0 KOMMYHUKaIui0. CTOPOHHUKAMH Takon
no3unuu susorcs K. B . [eitu, II. Jlyan, X.Oprera-u-I'accer. [leitu
TOBOPUJI, YTO TOJIBKO MPOLECC COIHATBHOMN U MOJIUTHYECKOH MOOMIN3AIUH,
MO3BOJSIOIUI OBIaAE€Th MHCTUTYTAMH COIHAIBHOTO MPUHYXKACHUS IS
00pa3oBaHUs TOCYAapCTBa, CIOCOOEH INpeoOpa3oBaTh HApOA B HAIUIO:

«HaIUS — 3TO HApOJ, 00JIaAAIOUINH FOCYJapCTBEHHOCTBION.

IToMrMO paccCMOTPEHHBIX TEOPUH B HayKe CYIIECTBYIOT U UHBIE
MHOT'OYHCICHHbIE TEOPHUM, OIpEAeNAoNe HTPUYUHE BO3HUKHOBEHUS
HallUi: OSTHUYECKas TEOpHUs HAIUM, IIOJUTHYECKas TEOpHUs HallHH,
NCUXOJIOTHUECKass TeOpHs HALUHU, KyJIbTypoJlOTHdecKas TEOpHUs HalluH,
UCTOPUKO-DKOHOMUYECKas TEOpHs HAlUM U HHBIE TEOpUH, KOTOpHIE
ABIIIOTCSI HE MEHEee UHTEPEeCHBIMH B  cBoeM oOocHOBaHMU. OJHAKO
CYILIECTBYIOT M TaKUe IOAXOJBI, KOTOPhIE BOBCE OTPHUIIAI0 HEOOXOAUMOCTh
BBIJIEJIEHUS Takoll kareropun kak «Hanus». Tax II. CopokuH yTBepkaaer,
9TO «HAIIMOHAJIBHOCTh — Takas ke cOOpHas rpynma s COLUOIOTHH,
KaKkoil sBNseTCS TIpyNna pacTeHui, OOBEAMHEHHBIX OJHUM TEPMUHOM
“oomn” B OOTaHHKE, IPyMIa JKUBOTHBIX, 00O0O3HAYEHHBIX B OOIIEKUTUU
TePMUHOM “IU4Yb” B 300JI0THM, IMO3TOMY HET CMBICIa MCKaTh oOImue
MpHU3HAKU HALUU, U00 “300J0TH U OOTaHWKH' TAKUX MOMBITOK HE AETAI0T.
IToanepxxusarot ero nozunuio I'. Kan, X. Ceton-Yorcon, 2. Kapp, He Buas

HEOOXOMUMOCTH B HAyYHOM HCCIENOBaHUM «Hauumw». OIHAKO, TPYIHO
COTJIACUTHCS C TAKUM MOJXO0JOM, U KaK BEpHO OTMeuaj OJUH U3 TEOPETUKOB
HalluM 1 HanoHanu3Ma OHTOHM CMuT: «Eciu Halus «BBIMBIIIJICHHAS
WIH «IIOCTPOEHHAs» Ha OCHOBE «U300pETEHUS» TPaIulUil U JETeHH O ee
BO3HUKHOBEHUHU, TO TIOYEMY, CIPAIIUBAET OH, 3TO «U300peTEeHUe» TaK
4acTO U B CTOJIb PA3UYHBIX KYJBTYPHBIX M 00 LIECTBEHHBIX YCIOBHIX
yMeeT 3aTpOHYTb TaKHhe MOTACHHbIE CTPYHBI, BBI3BIBAas MPH 3TOM CTOJIb

JONTUI OT3BYK?»

Pa3Butue Teopuii BO3HUKHOBEHUs HAIlUi UMEET CEroJlHs HE TOJIbKO
TEOPEeTUYECKYI0, HO W MPHUKIAIHyI0 3HauyuMocTb. [IpoGnema mepexoma
cTaryca HElpU3HAHHBIX U YaCTHUYHO MPU3HAHHBIX FOCYJapCTB U3 CTaryca

¢ Cwm.: Tpammn [O.JI. DTHOCH, HAIMOHATHHOE TOCYIAPCTBO M (OPMHPOBAHHE
poccuiickoil Haruu: ONBIT (HUIOCOPCKO-METOIOIOTHIECKOT0 uccnenoBanus. — M., 2007. — C.
25.

Cwm.: et K. Poct Hanwmii. — M., 2000. — 63 c.

8 Cm.: TaBagos I'. T. Yka3. cou. - C. 298.

9 Cwm.: I'y3p A H. Mozepru3M B Teopusix HanuoHanusMa. — M., 2011. - C. 52.
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de facto B craryc de jure ocraercsi ceronHs HepemeHHoW. OOyCIOBIEHO 3TO
B IIEPBYIO OYEpPENb OTCYTCTBHEM EIAUHBIX MEXIYHAPOIHBIX KPUTEPHUEB,
ONPCACIIAIOINX MpHU KaKUX YCIOBUAX BO3HUKACT HalUA (HpI/ILII/IHLI
BO3HI/IKHOB€HI/I$I) u Korga OHa MOXET MMpPpEeTECHAO0BATH Ha CBOIO
HC3aBUCUMOCTbD. HepeHIeHHOCTL TMOCTABJCHHBIX BOMNPOCOB MACIACT ITY
mpobieMy aKTyalbHON He TOJBKO JJIs Halui, OOpromuxcs 3a cBOe€ IpaBo
Ha caMOoOIpeaeIeHHe, HO U JUIs BCEr0 MUPOBOTO COOOIIECTBA.
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Co0uronenne npas U cBo00/ rpakIaH KaK NMPUHIUAI
(GYHKUMOHUPOBAHUSI AIMUHUCTPATHBHO-
TEPPUTOPHUAJIBHOIO YCTPOlcTBa cy0ObeKTOB Poccuiickoi
Denepanun

Kannuaat ropuandeckux Hayk, npenogasatens, FO. B. EpmonaeBa

e-mail: yuli.stepanova2012@yandex.ru
CapaToBCKast rOCyAapCTBEHHAs! FOPUANYECKas aKaaeMust

Abstract

In this article the author studies main constitutional legal principles
of formation and function of the administrative-territorial system of the
subjects of the Russian Federation - enforcement of the rights and freedoms
of citizens, describes special features of categories «principles» and
«criteria» of the administrative-territorial system of the subjects of the
Russian Federation.

Key words: subject of the Russian Federation, the administrative-
territorial ~ organization, principles, criteria of formation of the
administrative-territorial system.

OmgHuM W3 TJaBHBIX HalNpaBJI€HHM pas3BUTUSA  poccuiickoit
JIEMOKPATUYECKOM, IIPAaBOBOU TIOCYHAAPCTBEHHOCTU SBISETCS YKPEILICHUE
ocHOB denepanu3ma. TeppuTopraibHas LENOCTHOCT KaK HEOThEMIIEMBII
aTpuOyT (enepaTHBHOrO rocynapcTBa HE TOJBKO MO3BOJISET MOJIHOLEHHO
(hyHKIIMOHMPOBATh TOCYJapCTBEHHOMY ammapaTy, HO M o0ecleduBaeT
JKU3HEIEeATENIbHOCTh 00IIeCTBA.

Iocnenuue coObITUs, MPOUCXOIINE B Halllel CTpaHe, CBA3aHHBIE C
npunstueM PecnyOnuku KpeiM uT opoma denepanbHOro 3HayeHUs
CeBactononb B coctaB Poccuiickoit deneparuy, CBUAETEICTBYIOT O TOM,
4TO TEeppUTOpHalbHAs opraHusauus Poccun, HecMOTps Ha CBOIO
CTaOMJIBHOCTB, IpeTepleBaeT MOCTOsHHble HM3MeHeHus. IIpenacrasnsercd,
9TO MpPaBOBOE TIOJNE CTPaHbl JODKHO OTBEYATh MOJOOHBIM peanusM, a
COXpaHeHHE CaMOOBITHOCTH, OCOOEHHOCTeH 00pa3oBaHUS  KaXKIOTO
CyOBeKTa JODKHO HMETh MPOYHBIM (pyHZaMEHT B BUAE EIUHBIX OCHOB
TEPPUTOPUATIBHOIO YCTPOUCTBA B 3aKOHOAATEILCTBE IOCYJapCTBA.

AMHUHUCTPAaTUBHO-TEPPUTOPUATBHOE  YCTPOMCTBO  CyOBEKTOB
Poccuiickoii ®Penepanuu Kak OJMH W3 BHUIOB TEPPUTOPUAIBHOMI
opraHu3anuu rocyaapcraa IIPEACTaBIAET coboit SIBJICHUE,
XapaKTepU3YIOLIEeCs] €JUHOW CUCTEMOM COCTaBHBIX YacTed TEPPUTOPUL
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cy0pexkToB P®D, u cymecTByeT mapajuleNbHO ¢ JAeICHHEeM TePpUTOPHH Ha
MYyHHIUTIATbHBIE 00pa30BaHUS.

B poccuiickoM 3aKOHOJATENbCTBE 3aKPEIIEHO KOHCTUTYHHOHHOE
IpaBO TIpaxJaH Ha OCYLIECTBICHHE MECTHOTO CaMOYIIpaBlICHHUS,
NPEAINONAraouiee CaMOCTOATEIbHOE U IOJ, CBOK OTBETCTBEHHOCTb
pelIeHrEe HACEJIEHUEM BOIPOCOB MECTHOI'O 3HAYECHMsI HENMOCPEICTBEHHO U
(unmu) 4yepe3 opraHsl MECTHOTO CaMOYTPABJIEHUS, UCXOAS U3 UHTEPECOB
camoro HaceneHus. CormacHo cT . 3 u. 4 denepanbHOro 3akoHa OT 6
okTsiOpst 2003 r. Ne 131-®3 «OO6 oOmuX NOpUHIMUNAX OpraHU3alUuu
MeCcTHOro camoymnpasieHus B Poccuiickoii ®Penepanuu»  Oprasbl
TOCyJIapCTBEHHON BlacTu (pelepanbHOTO U PETHOHATBHOTO ypOBHEH
o0ecreunBaOT TOCYHAPCTBEHHBIE TapaHTHUM IIpaB  HAaceJleHHs Ha
OCYIIECTBICHHE MECTHOrO CaMOympaBIeHHs . OJHAKO 3aKOHOJATENbHO
3aKpeIuieHHass 00S3aHHOCTh COOJNIIOJAaTh IpaBa U CBOOOABI TpaxkJaH HpU
OCYILECTBIICHUM  aJMHHUCTPATHUBHO-TEPPUTOPHUANBHOTO  JIEJIEHUS  CO
CTOPOHBI TEPPUTOPHATBHBIX MOApPA3eIeHNH MyONIUYHBIX OPTaHOB BIACTU
OTCYTCTBYET.

SpxuM nmpuUMepoM cHeICTBHS MOA0O0HOHN CHUTyalMu CIyXKHUT HOpMa,
3aKpeIudoniasl KpUTEpUil  ONpeleNeHHUs] MECTOHAXOXAEHHUS TPaHHUI]
MYHHIUTIIAIBHOTO pailoHa, KOTOPbIE JOKHBI OBITH YCTAHOBJIEHBI C YUETOM
TPAHCHOPTHOM JOCTYHHOCTH aJAMUHHCTPATUBHOTO IIEHTpa IS JKHUTeNeil
BCEX MOCEJIeHUH, BXOAAMMX B ero coctaB. OJHO3HAYHOTO OMNpeAelIeHUs
NEUIEXOAHON U TPAHCIOPTHOU JOCTYIIHOCTU B HACTOSIIEE BPEMs HeT . ITpn
ONpeNeNeHUN TPaHUI] MYHHUIMNANBHBIX OOpa3oBaHMM Ha NpaKTUKe
3aKOHOJAaTeIb PYKOBOACTBOBAJICS HE JAaHHBIMH INPUHOMIAMH, a
CJIO’KUBIIMMCS aIMUHUCTPATUBHO-TEPPUTOPHATIBHEIM YCTPOUCTBOM.

Kaxk wu3BecTHO, aIMHHHUCTPATHBHO-TEPPUTOPHUATIBHOE [EIIEHHE B
COBETCKOE BpPEMs OCYLIECTBISIIOCH B COOTBETCTBUU C  3KOHOMUYECKOU
1[e1eCO00Pa3HOCThIO, @ HE ¢ MpaBaMM TPaKAaH U UX YAOOCTBOM B LENIX
pelleHns] BOSHUKAIOUINX BOMPOCOB TEKYIIETo xapakTepa. Ha mpakTuke He
BCerjga COOMIONANUCh pa3yMHble KPUTEPUU CO3JaHHUS MYHHUIIMIATBHBIX
obpasoBanmii. Tak, B JleHuHrpanckoit obmactu cymectBoBano BunHumkoe

' Cwm.: O6 o6mmX NPUHIWNAX OPTAHW3AIMH MECTHOTO CAMOYTIPABJIEHHS B
Poccuiickoit ®enepanyu : Oenep. 3akoH ot 6 okTsa0pst 2003 . Ne 131-D3 (pen. ot 14 oxrsabps
2014 r.) // Cobp. 3akononarensctBa Poc. denepaunu. - 2003. - Ne 40. - ct. 3822; 2014. - Ne42.
- cT. 5615.

? Cwm.: HayuHo-TIpakTHYeCKHiT KOMMeHTapHii k (DeiepalbHOMY 3aKOHY OT 6 OKTAOpS
2003 t. Ne 131-®3 «O6 oOmuX NPHUHIUIAX OPTaHH3alMH MECTHOTO CAMOYIPABICHUS B
Poccuiickoii ®eneparmny» / [ox pen. B.B. Bonoauna. - Caparos, 2005. - C. 40; ITsuuH B. B.
Hexoropele mpobiieMbl U IIyTH HX peIlIeHHs B cdepe TeppUTOPHAIBHON OpraHM3aliu
MECTHOT0 camoynpasienus B Poccuu // MyHununanbHas ciys:k0a: IpaBoBble BOIPOCEHL - 2008.
- Ne 2.
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CeNbCKOE MocelieHne Iuiomaasio 2890 KB. KM, YTO MPEBBIATIO IJIOLIAAb
psina paiioHoB JIeHUrpaackoil obmactu’.

Ilostomy  npoBegeHHMe BH  acrosiiee  BpeMs  IOJIUTUKH,
HaIpaBIEHHOW Ha COXpAaHEHHME CIOXKHUBIIMXCA TPAHHUIl MYHHUIMNATbHBIX
00pa30BaHNMi, MOXKET IPUBECTH K HAPYIICHHUIO IIPaB U CBOOOJ rpax/iaH.

Cobnronenue mpas U ¢BOOOJ IpaxaH — BaXHBIH KOHCTUTYIUOHHO-
IpaBoOBOU MPUHINII, MOCTPOCHUE U (hyHKIIMOHMPOBaHUE
aJMUHUCTPATUBHO-TEPPUTOPUAIIBHOTO  YCTpoiicTBa cyOnekToB PO B
COOTBETCTBUHM C HHUM — BaXKHas TapaHTHd ero peanusauuu. lIpuHnMnD
TyMaHH3Ma, 3aKpenaeHHbld B cT. 2, 18 Konctutynuu PO, oTHecen HaMu K
MPUHIUIIAM (bYHKIIMOHMPOBAHUS CHCTEMBI aJIMHUHUCTPATUBHO-
TeppHTopHanzﬁoro ycTpoiictBa B cyObekTax P® Hapsamy c apyrumu

NPUHIHUIAMHA .
[Ipu3Hnanue denoBeKa, €ro MpaB BBICHIEH NEHHOCTbIO OOIIECTBa
SBIISICTCA MPUHIUIIOM KOHCTUTYLIMOHHOTO CTpOS, KOTOPBIA O3HAa4aeT, 4To
IpU3HaHUe, COOMIOICHNE U 3aIllUTa IIPaB U CBOOO YelI0BeKa U IpakJaHUHA
COCTaBJIAIOT TJIaBHYIO 005S3aHHOCTh FOCYIapCTBEHHOHN BIIACTH, TPEOYIOT OT
TOCyAapcTBa U €r0 OPraHoB (JIOJDKHOCTHBIX JIMIT): @) HEOMYLICHHSI JI0OBIX
JefcTBUl, HapyIIAOUINX WIM YIEMISIOMMX 3aKpeljeHHble MpaBa U
cBOOOABI, 0) co3maHMs (AaKTHYECKMX M FOPUIMYECKHX YCJIOBHH IS
peanu3anuu IpaB u cBoOox. B cBoro ouepens, 3ammra mpaB u cBOOOJ
IpeJronaraeT AeATeNbHOCTh CIEeNUATN3UPOBAaHHBIX OPTaHOB rOCYJapcTBa
[0 BOCCTAHOBJICHHIO HAPYIIEHHBIX MPaB U OCYILIECTBICHUIO TPEBEHTHBHBIX,
IpeaynpeauTeabHbIX Mep, MPENATCTBYIOUINX UX HapYIIEHUIO.

JlaHHBIM TPUHIUIN SABISETCS LEHTPAIbHBIM, €T0 pealu3alus TECHO
CBsI3aHA C TaKUM [OPUHOUIOM  (QOpMHPOBaHMS  aMHUHUCTPATHBHO-
TEePPUTOPUAIBHOTO yCTpoiicTBa cyObekToB P®, kak - (akynbTaTUBHOCTH
KPUTEpPHEB MOCTPOCHHUA aJAMUHHUCTPATUBHO-TEPPUTOPUANBHBIX — EJHHHUI
cyOnpexToB PO.

OO6pamasice K TO3UIHUSIM COBPEMEHHBIX KOHCTUTYLHOHAINCTOB
OTHOCHUTEJIBHO MIPUHLIUIIOB aIMUHHUCTPATUBHO-TEPPUTOPHUATIBHOTO
ycTpoiicTBa cyObekTOB PP MOXKHO 3aMETHUTh, YTO aBTOPHI BBIAEISIOT, MO

* Cwm: Meun B.B. Vkas. cou.

* Cm.:. Epmonacea FO.B. AJIMHHUCTPATMBHO-TEPPHTOPHAIIBHOE YCTPOHCTBO
cyobexToB Poccumiickoit ®enepanuu: KOHCTUTYLHOHHO-IPABOBBIE BOIPOCH: aBTOped.
Jcc. . . KaHa. ;opul. Hayk. - Caparos, 2013. - 27 c.

* Cm, Hanpumep: Yepsomniok B.W. Konctutyrmonnoe mpaso Poccun. - M., 2004. - C.
127; I'panbepr A.I'. Kucranos B.B. I'ocynapcTBeHHO-TeppUTOpHaNbHOE yCTpoiicTBO Poccun
(PKOHOMHUYECKHE H IIpaBOBBIE OCHOBHI). - M., 2003. - C. 67; ®umunnos H.K. Pecrrybnuxu B
coctaBe Poccuiickoit @exepanyu: KOHCTUTYLMOHHBIE AaCHEKThl B3aUMOOTHOLICHHWH. -
Yebokcaper, 1997. - C. 131; Kamuaun C.I1. ATMIHHCTPaTHBHO-TEPPUTOPHAIIBEHOE YCTPOUCTBO
cyonexta Poccuiickoit @enepanuu. - Omck, 2001. - C. 14 u gpyrue.
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CYIIECTBY, KPUTEPHUH, CIyXKallle HeOOXOAUMBIMU yCIOBUAMHU MOCTPOCHUS
aJIMUHUCTPATUBHO-TEPPUTOPUAIIEHOTO YCTPOiicTBa KaxkJgoro cyonexkra P®
(HanpuMep, MCTOPHKO-IeMorpaguyeckuii, reorpadMueckuii, COHaIbHBIN,
HAI[OHANIbHBIN, OPTraHU3aLUOHHBIN ).

Be3 coOnromeHust STHX KpUTEpUeB TOCTpoeHHe 3(h(HeKTUBHO
(YHKIMOHMPYIOIEH  CHCTEMBl  aJMHHHUCTPATUBHO-TEPPUTOPUAIBLHOTO
yCTpoiicTBa B peruone OyneT HEBO3MOXKHO. B mpornecce aiMUHUCTPAaTUBHO-
TEePPUTOPUAIIBHOTO  JeNeHus  Teppuropuun  cyowexra  Depepauun
3aKOHOJATEN0, TaK WJIM HHAaue, HIPUXOAMUTCS YUUTHIBATH KaKOHU-TO
KPDUTEpU B MEHBIIECH CTENEHU, a KAKOU-TO CTaBUThb B IIPUOPUTET, B
pe3yinpTaTe dYero COOMIOAAIOTCS HE BCE BBIIICHA3BAaHHBIE KPUTEPUU.
Cnenyer cormacutecsi ¢ MHeHueM B .B. JKupunoBckoro, KoTopslit
yKa3plBaeT Ha TO, 4YTO 4Upe3MepHOe pa3HooOpazue MPUPOAHO-
KIMMaTH4YeCKUX,  COLMalIbHO-DKOHOMHYECKUX,  JAeMorpaguyeckux u
PEeJIMTHO3HO-KYJIBTYPHBIX YCIOBUI B pa3HBIX permoHax Poccum pgemaer
HEBO3MOXHBIM  IPUMEHEHHE y HUBEPCANbHBIX CXEM PErHOHAIBHOTO
ycTpoiicTBa. 3amada ¢enepanbHBIX BJIACTe B 3TOM cilydae JOJKHA
COCTOATH B CO3JIJaHUM YCJIOBUM HauOOMIbIIEro GJaronpusTCTBOBAHUS 3TOMY

7
mporeccy .

Takum 00pazoM, HEOOXOAMMO YETKO IPOBOIUTH pa3rpaHUYEHUE
TIOHSTHH CIPUHIUIBD U CKPUTEPUNY aIMUHUCTPATUBHO-

TePPUTOPUANBHOTO ycTpoiicTBa cyOwbekta P®. B ciywae cozganus,
peopraHM3alvd WM YIpa3IHEHUS aJIMHHUCTPATUBHO-TEPPUTOPUATIBHBIX
eIMHHI] 3aKOHOJATENb KaXAOTo cyOBekTa o00si3aH PYKOBOACTBOBATHCSA
NIPUHLIUIIAMU (hopmupoBaHus CHUCTEMBI aIMUHHUCTPATHUBHO-
TEPPUTOPUATBHOTO yCTpOicTBa CyObekToB P® U, COOTBETCTBEHHO,
MaKCHUMaJIbHO COOJI0/IaTh YCTAHOBIIEHHBIE KPUTEPHH.

JledaTrenbHOCTh 3aKOHOJATEIBHBIX OPraHOB rOCY/1apCTBEHHOW BJIACTH
B HAcTosIllee BpeMs J[JOJDKHAa HMMETh CBOEH LEJIbI0 CO3/aHHE €IMHOMN
KOHCTUTYLIMOHHO-IIPAaBOBOM MOJEIN aIMUHUCTPATUBHO-TEPPUTOPUATIEHOTO
ycTpoiicTBa cy0bekToB P®, oTBewaromieil He TOIBKO TEPPUTOPHUATIBHBIM,
HUCTOPUYECKUM, HAIIMOHAIbHBIM, YKOHOMUYECKUM U WHBIM OCOOEHHOCTSM
KaXI0ro cyObeKkTa CTpaHbl, HO M MaKCHMaJlbHO YYHUTHIBAIOMICH
coOroZieHre paB U cBOOO HAXOASIIEr0Csl Ha €r0 TEPPUTOPUHN HaCENICHUSI.

¢ Cm., manpumep: Camurymmn B.K. Koncrurymmonnoe npaso Poccuu: Kype neximmii.
3-e U3aHMe, IONOIHEHHOE U nepepaboTanHoe. — Yda, 2004. - C. 354 u np.
7 Cw.: Xupunosckwuit B.B. Hosoe ycrpoiictBo Poccnm. - M., 1999. - C. 24.
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denepanun: npod1eMbl IPABOBOI0 PeryJIMpoOBaHUs
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Abstract

Current regional models and problems of legal reglamentation of
national policy as well as the questions of its realization in the Russian
Federation subjects are analyzed in the article. The author outlines the
necessity of improvement of current Strategy of state national policy of the
Russian Federation till 2025, some unification of legal basis of national
policy at the regional level.

Key words:

state national policy, Strategy, Concept, Programmes of national
development, interethnic relations, priorities, monitoring of interethnic
relations.

Crates 3 Konctutymuu P® ompenenseT HapojoBlacTHe B KadecTBe
OJHOM M3 BeIyHIMX OCHOB KOHCTUTYIMOHHOTO CTpos. Ilpum 3ToM
HOAYEPKUBACTCS MHOTOHAIMOHAIBHBIN COCTaB, HMOJIUITHUYHOCTh
poccuiickoro Hapojga Kak HOCUTENsS CyBEpeHHTETa M HCTOYHUKA BIIACTU B
Poccuiickoii @enepanuu.

B coorBerctBuUM ¢ m. «e» cr. 71 KoHcTuTyuuu, B BeAE€HUU
Poccuiickoit denepannu HaXOIUTCS YCTaHOBIIEHHE OCHOB (eaepanbHON
HNOJUTHUKU B 00JIaCTH HALlMOHANBHOTO pa3BuTHA Poccuiickoit dexepanuu.
VYka3zom Ilpesunenta P® ot 19 nexabps 2012 r. yrBepxkaena Crtparerus
rocy/lapCTBEHHOW HalMOHalbHOM mnonuTtuku Poccuiickoit denepauun Ha

nepuon go 2025 roaal. [Tonaraem, 4TOo moOC/E BXO0XIEHHUS B COCTaB
Poccuiickoit dexepanuu HOBBIX peruoHoB - PecmyOmuku KpsiMmu T.
CeBacTomnomnb, OHa HyXJIaeTcd B HEKOTOpoi koppektupoBke. B Pazmen II
«CocTosiHME  MEXHALMOHANBHBIX  (MEXAITHHYECKHUX) OTHONICHHH B
Poccuiickoii denepauuu» HYKHO BHECTH M3MEHEHMS, OTPAXKAIOLIUE
npobiaeMbl MeKHAIMOHANBHBIX OTHomeHuil B KpriMy, HeoOxoaumocTu
peleHus A3BIKOBBIX NMPOoOJieM M 00yCTpOHCTBa IpakAaH U3 YHCIAa paHee
JETIOPTUPOBAHHBIX, BO3BpAaTUBMIMXCSI B KppIM Ha MOCTOSHHOE MECTO

1 C3P®D. - 2012. - Ne 52. - Cr. 7477.
112



XKHUTenbcTBA. Kpome Toro, yuuteiBasg OeclpelieZIeHTHBIN HUCTOpUYECKU
MOMEHT — BoccoenuHeHnus Pecy6muku Kpeim u Poccuiickoit deneparuu, B
n. 20 Pa3pena III Crpaterun «llenu, NpUHLIUIBI, NPHOPUTETHHIE
HaNpaBICHUS U 3aJa4d TOCYJapCTBEHHOM HAIMOHAIbHONH IOIUTUKU
Poccuiickoii ®enepanum», B KauyecTBE IPUOPUTETHBIX HAIpaBICHUI
rOCyJlapCTBEHHON HAallMOHAJNbHONW moOiAUTUKU Poccuiickoit ®enepanuu
JOJDKHBI OBITH BBIAETIEHB MEPONPHATHS IO  COLMANbHO-KYJIbTYypHOMH
apanrtanuu HaceneHus Pecy6muku KpeiM u r. CeBacTononst B poCcCUMCKHUI
Hapoxa, oOecmeueHHs paBHOIO cTaTyca TpeX S3bIKOB  (PYyCCKOro,
YKPauHCKOTO u KPBIMCKO-TaTapCcKoro), pelIeHuo mpobiem
JeTIOPTUPOBaHHBIX HAPOJOB peciryOnuku Kpsim.

KoHCTUTYyLIMOHHBIE OCHOBBI TOCYJapCTBEHHOH  HAI[MOHAJIBHOU
MOJMUTHUKH, ycTaHOBIeHHbIe KoHcTUTynneil PD, HaxoaaT cBoe OTpakeHHE B
KOHCTUTyLusX (ycraBax) cyObekToB P®, HHBIX NpaBOBBIX aKTax.
[MpuHuMas coOCTBEHHbIE TIPaBOBBIE aKThl B cepe peryIupoBaHuUs
HAI[MOHAIBHBIX  OTHOIIEHWH, cyOBexTsl  Denepanuu,  3a4acTylo,
HCHOJB3YIOT TOHATHS «HAIlMOHATIbHAS MOJIUTHUKA» U «ITHHYECKas
TIOJTUTHKAY» (M, COOTBETCTBEHHO, «HAIIMOHAJIBHBIC OTHOLICHUS» U
«ITHHUYECKHE OTHOILICHU») Kak CHHOHUMBI. Hanbomnee pacpocTpaHeHHBIM
SIBIII€TCS IEpBOE MOHATHE, HO BTOPOE MOHATHE, HAIlpUMep, yHIoTpedaseTcs
B IPaBOBBIX aKTax pecmyOnuku Xakacus (Hampumep, [loctaHoBICHME
IIpaBurensctBa PecnyOmuku Xaxacus ot 18 HosOps 2011 r «OO6
yTBepkaeHUM KoHIenmmuu pasBUTHS MEXITHHUYECKHX OTHOILICHUH B
Pecny6nuke Xaxacus (2012-2020 r1r.)»). B Pecmybmuke Kapenus
aKIEHTUPYeTCs BHUMaHME HAa HEOOXOJUMOCTH COXPaHEHHs EeIUHCTBA
HapolOB M  JTHHUYECKUX OOIIHOCTEH, MPOXXKUBAIOMIMX HA TEPPUTOPUU

cy0BeKTa (Dezlepauymz.

CyOBeKTBl JEMOHCTPUPYIOT TP OCHOBHBIE PETHOHAIIBHBIE MOJEIU

NIPaBOBOU perjaaMeHTaluy HallMOHAIbHOM IOJUTHKU:

1. mpuruMaror coOctBeHHble Konnennuu, IIporpaMMbel HalMOHAIBHOIO
pa3Butus. [Ipu 3TOM, 1aThl YTBEPKAECHUS ITUX JOKYMEHTOB Pa3IHYHEI,
JEHCTBYIOT JOKYMEHTHI, Kak yTBepxkaeHHble eme 1996-2000 romax,
(manpumep, IlocranoBnenue lNocynapcTBeHHOTO Cosera
ITocranoBnenue I'ocynapctBennoro Cosera Yamyprckoi PecrmyOmuxu
or 6 ¢espana 1998 r. Ne 584-1 "O Konuemnmuu rocyaapCTBEHHOH
HAIlMOHAIBHON MOIUTUKU Y AMypTckoi PecmyOmuku'), Tak U1 HOBBIE -

> 06 omobpenun Kowuenmuu JoarocpouHoil ueneBoi mporpammsl «COXpaHEHHE
€/IMHCTBA HAPOJOB U 3THUYECKHX obmHocTeil Kapenuu na 2012-2016 roas» («Kapbsina — Ha
nomy) : Pacriopsbxenue IlpaButensctBa Pecny6nuku Kapenus ot 3 aBrycra 2011 r. B pexn. ot
16 HOs16pst 2011 . // Cobpanue 3akoHonarenserBa Pecryomuku Kapemns. - 2011. - Ne 8. - Cr.
1255.
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INocranosnenue IlpaButenscTBa MockoBckoil obmactu oT 23 MapTa
2012 r. Ne 352/10 "OO yrtBepxknenuun KoHuennuu peanusanuu
rOCyJapCTBEHHOW  HAlMOHAJIbHONM  IOJIUTHUKM Ha  TEPPUTOPUH
MockoBckoi obnactu", IloctanoBnenue IIpaBurensctBa CapaToBCKOH
obmactu ot 22 asrycra 2011 1. Ne 450-I1 "O Kouuenmuu
rOCyAapCTBEHHOW HallMOHAIBbHON MOMUTHKU B CapaToOBCKOM o6nacti"
u ap.). CyObexkTaMu NPUHATHSA MOJOOHBIX KOHLEMIMH BBICTYHAIOT He
TOJIBKO BBICIINE HCIOMHHUTENbHbIE KOJJIETHAIBHBIE OPTaHbl BIACTH
PETHOHOB, HO U BBICHINE JO/KHOCTHBIE JIHIA CyOBEKTOB (HampuMep,
VYka3 [Ipesunenta Pecrry6nuku Mapuit O ot 13 gexabpst 1997 r. Ne473
(pen. or 23 wmrons 2010 1.) «OO6 yrBepxkaenun Kouuenmuu
rOCyJapCTBEHHOM HaIMOHaIbHON MonuTuku Pecry6nuku Mapuit Ay,
Vka3 IIpesunenta PecriyOmuxu Tatapctan ot 3 utons 2008 r. B pen. ot
26 umtons 2013 r. «O6 yrtBepxaeHnn Konnenuuu rocygapcTBEHHOM
HAIMOHANBHO MOTHTHKY B Pecniy6muke Tatapcramy)’;

2. mpunuMaroT [l1anel Meponpuaruil win ['ocygapcTBeHHBIE NPOrpaMMBbI
no peanusanuu CTpaTeruu rocyapCTBEHHON HallMOHAIBHON MOJUTUKU
P® na mepuox nmo 2025 roma (Amnraif, Yysamickas pecmyOiuka,
Pecny6nuka Kabapauno-bankapus, Pecny6nuka /larectan);

3. Hapsxy C  COOCTBEHHBIMH  pErHMOHANBHBIMH  JOKyMEHTaMH,
MOCBAIICHHBIMU HaIlMOHAJIBHON MIOJTUTHKE, pa3pabaTbIBaOT
crenuanbHble TPABOBBIC aKThl, HANpaBICHHbIE Ha P €alU3aIHIo
Crpareruu rocyapcTBeHHONW HallMOHAIBHOHN monuTuku P® Ha mepuon
10 2025 rona (Pecmy6muka Mapuit 91, CTaBpOnONbCKUI Kpait).

B Hexoropeix cyOwnektax Demepanun (XabapoBckuit  Kpai,

CaxanuHckass 00JIacTh) HPUHATH CHEIMATIbHBIC AKThI, aJPECOBAHHBIE

OTJENBHBIM OOIIHOCTAM, MPOXKUBAIOIIMM Ha TEPPUTOPUSIX CYyOBEKTOB —

Ka3a4€CTBY, KOPECHHBIM MaJIOUMCICHHBI HApOAaM .

*Uspectms  Yamyprckoii PecnyGmukm. - 1998, — 21 ampens; CoGpauue
3akoHoaTenbcTBa CapaTtoBckoit obmactu. - 2011, - Ne 23,
* Cobpanue 3akoHonaTenbeTBa PecryGmuxu Mapuii 1. — 1998, - Ne 1. - Ct. 63-78.

* COOpHUK TOCTaHOBIEHHH M pacropskennii Kabumera MumucTpos Pecry6muku
TaTapcTaH © HOPMATHBHBIX aKTOB PECITyOJIMKAHCKHX OPraHOB HCIOJIHHUTENBHOU BIIACTH. -
2008. - Ne 28. - Ct. 1060.

® 06 yrteepxnennn KOHIeNMH pa3BuTHA KazadecTBa B XaGapoBCKOM Kpae
Pacnopsoxenue IlpaButensctBa Xabaposckoro kpast ot 30 mexabps 2011 r. // Cobpanue
3aKoHOzaTenbcTBa XabapoBckoro kpas. - 2011. - Ne 12 (113), wacts 3; O6 yTBepKIeHHU
Konuenuuu gonrocpodnoil 1eneBoil mporpamMmsl  «YCTOWYMBOE pa3sBUTUE KOPEHHBIX
MmanounciieHHbIX HaponoB Cesepa CaxanuHckoit o6mactu Ha 2012-2016  roasi»
Pacnopsoxenue IlpaBurensctBa Caxanuuckoil obmactu ot 26 Mas 2011 r. // I'ybepHckue
BeoMocTH. - 2011. - Ne 100 (3787). - 4 utons.
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IIpaBoBas perizaMeHTanus u IpaKTUKa peanu3auu
TOCYAapCTBEHHOW HAIMOHAIBHONW TOJUTUKH B cyObekTax @Denepanuu
XapakTepusyeTrcs U OIpeAENCHHBIMM HEeNOCTaTKaMH: 1) B HEKOTOPBIX
cyopekrax @enepanuu  (IPEeUMYIIECTBEHHO B TEePPUTOPUATTBHBIX)
3aKOHOJATEIbHOE PETYyTUPOBAHME OCHOB HAIIMOHAIBHON MOJUTHKH HOCHUT
HEMOJHBIM U HEeNOCIeNOBaTeNbHBI XapakTep; 2) He Bcerjza yaemsercs
BHUMaHHE BOIIPOCAM TapMOHHU3AIMU MEXITHHUECKUX OTHOLICHUH B MECTax
KOMIIAKTHOTO  INPOXHBAHMUS  MHUTPAaHTOB  (mpoOjeMa  KOOpAMHALUU
HAI[MOHAJIPHOX M MUTPAllMOHHOM MOIHTUKM); 3) B Tex CcyOBeKkTax
Oenepanun, rae AelcTByloT KoHuenuuu HaIMOHAIbHOW TOJUTHKH, HE
BCerjga ompejeneHbl (OpMbI ydacTHs OPraHOB TIOCYJapCTBEHHOH BiacTu
cyobexktoB Poccmifckoit ®enepanuu B (OPMHPOBAHUU  IIPABOBBIX,
OpPTraHU3AI[MOHHBIX U COLUAIBHO-)KOHOMHUYECKHX OCHOB HAIlMOHAIBHBIX
OTHOIIEHWH Ha (enepaJbHOM ypoBHe; 4) 3aKOHOJATENFHO  HE
perIaMeHTHPOBAHBI ~ MEXaHH3MBl ~ paHHET0  MNPEeNyNpexIeHUs U
CBOEBPEMEHHOIO pa3pelIeHus] MeXHAllMOHANBHBIX KOHQIIUKTOB;, 5) He
Bceraa (GopManuzoBaHa MpoIEaypa UM OpraHbl, OCYIIECTBISIOLINE
MOHMTOPHHI MEKHAIIMOHAIBHBIX OTHOIIEHHH B KOHKPETHOM pEruoHe,
TOJBKO B OTHENBHBIX CYOBEKTax COJAEp)KaHUe JOKYMEHTOB B cdepe
HAI[MOHAIBHOX MOJIHTUKU CcolepxkHuT pasnen «HMHpopManmonHoe U
aHaTUTHYeCKOe o0ecledeHney, 4To MpeanoaaraeT MoCTOSHHOE HaKOMIeHHe
U CHUCTCMHBIH aHaIN3 COLMOJOTHYCCKOW U HMHON HMH(POPMALUU O KHU3HU
HapoaoB cyObekToB Deneparu.

KpoMme osTHHueckoro mojaxoma - IPaBOBOM perjaMeHTaIuu
HallMOHAJILHOM MONUTUKH, B cyObekTax Penepaunu 1 Ha (eaepaisbHOM
YpOBHE peanusyeTcd JTaTHUeCKUil moaxox - HOPUHATBL  aKTHI,
HamnpaBJIeHHbIE Ha (HOpPMUpPOBAHME €IUHONH OOIIHOCTH — POCCUICKOTrO
Hapona. B coorBercTBUU ¢ Yka3zom Ilpesunenta PO ot 20 okTsabps 2012 r.
B ped. oT 25 mrons 2014 r. «O coBepuIICHCTBOBAaHUM TOCYAAPCTBEHHOU

MOMUTUKM B  00JAacTH MAaTPUOTHYECKOTO  BOCHUTAHUS»  CO3JaHO
VYnpasnenue [Ipesunenta PO nmo obimecTBeHHBIM IpoekTaM. B HEKOTOphIx
cyonrekrax ®@enepaunu (TromeHckas obnacts, HoBropoackas o0nacts u
Ip.) monoOHbIe SCprKTyprB CHUCTEME HCIIOJIHUTEIbHOW BIACTU OBLIH

CO3J1aHbl paHbLIC .

7 C3P®D. -2012. - Ne 43. - Cr. 5817.

¥ 06 yrepxnennn ITonOKEHHs 0 KOOPIAMHAIMOHHOM COBETE IO TIATPHOTHIECKOMY
BOCIIUTAHHIO TpaxkaaH TIOMEHCKO# oOnactu : PacrnopsbkeHne AJMHHUCTpanuu TIOMEHCKOM
obiactu ot 15 mions 2004 r. / COOpHHK IOCTaHOBICHHH, pacnopsbkeHuit I'yGepHaropa n
Anvunauctpanun Tiomenckoit o6nactu. - 2004. - urons; O6 06pa3oBaHHU COBETa IO BOIIPOCAM
MaTPHOTUYECKOTO M JlyXOBHO-HPABCTBEHHOTO BOCIIUTaHUS HacelneHHs B HoBroponckoit
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CrenuanpHble MPOrpaMMBI, HaIpaBIE€HHBIE Ha MAaTPHUOTHUYECKOE
BOCIIUTAHME  MOJIOAEKHU  IPUHSATHL B HoBocubupckoit  obnacty,
Kanuaunrpaackoit ob6nactu, Yamyprckoit Pecmy6muke, CBepaioBckoi
obmnactu, CTaBpomoIbCKOM Kpae U JIp. cyosekrax. B CapatoBckoii obmactu

HOLLIY 10 IIyTU 3aKOHOAATENbHOIO PEryINPOBAHUS ITOTO Bonpocag.

IMoxBons wuTOr, HEOOXOAMMO OTMETHTh, YTO IOCKOJIBKY YacTh
NPABOBBIX aKTOB CYOBEKTOB B chepe NpaBOBOW perjaMeHTalMy IPHHIUIIOB
HAIlMOHAIBHON MOJNUTHKY, IPUHATH 1O BCTyIUleHHUs B cuiy CTpaTeruu u
COOTBETCTBYIOIINX (denepanbHbIX 3aKOHOB, 3TO IIOPOXKAAET
HECOITIACOBAHHOCTb M HECHCTEMATU3UPOBAHHOCTb  3aKOHOJATENIbCTBA
cyonextoB Poccuiickoit dexepanun B naHHOU cepe. B mepcnexruse, Ha
Halll B3MJIAJ, HeoOXOAMMa OmpejeNeHHas YHU(UKAIMS NPaBOBBIX Hayal
HAaIlMOHAIPHONH MOJIUTUKM HA PErHOHAIBHOM YpOBHEe, 0e3 KOoTopoit
HEBO3MOXXHO IIOCTPOCHHE CHMMETPUYHOH ¢enepauun u peanuzanus
Crpareruu rocyAapcTBeHHON HallMOHAIBbHOM monuTtuku Poccun.

obnactu npu ['y6epratope Hosropojackoit o6mactu : Ilocranonenue ['yOepHatopa
Hosroponackoit obmacta ot 2 Host6pst 2009 r. / CoBerckas Cubups. — 2009. — 10 HOSOpsL.

O BOCHHO-ATPHOTHYECKOM BocmuTaHuu B CapaToBckoil obmactu : 3akoH
CaparoBckoit obmactu ot 24 nexabpst 2010 r. B pen. or 2 ampens 2014 r. // Cobpanue
3akoHoaTenbcTBa CapatoBckoit obmactu. - 2010. - Ne 37,
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CrnpaBeyINBOCTH KaK NPUHIHUI JUCHUININHAPHOH
OTBECTBEHHOCTH Cy/a e

Kannunat ropuauveckux Hayk, nonest, . B. 3oTos
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BopoHexckuii rocy1apCTBEHHbII YHUBEPCUTET

Abstract

The article discusses some issues of the institute of disciplinary
responsibility of judges. The author stresses on necessity of clear
determination of the notion of an «disciplinary offense».

Key words: a judge, justice , responsibility, a disciplinary offense.

CrpaBe/UIMBOCTh TPAAULMOHHO OTHOCHTCA K 4YHCITy 0a30BBIX
NPUHLIUIIOB  IOPUAMYECKOH  OTBETCTBEHHOCTHM, B TOM  4YHCIE U
JUCHUIUIMHAPHOW OTBETCTBEHHOCTH cyneil. B camom obmem Buzge
CIIPABENIUBOCTb BBIPAXKEHA B COPa3MEPHOCTH HAKa3aHUS CONCSIHHOMY.
Onnako HEOOXOAMMON MPEANOCHUIKOW TaKOH KOppensiuuu 0060coOIeHHO
BBICTYNAIOT KaK CIPaBEUIMBOCTb CAMOIO OCHOBAHMS IIPHUBIICYCHMS K
OTBETCTBEHHOCTH, T.€. COBEPIICHUE NUCLUILIMHAPHOIO IPOCTYIIKA CyAbEH,
TaK U CIPaBEUIMBOCTb CAMUX Mep Haka3zaHus. [loHMMaHHe TOro HaCKOIbKO
aJeKBaTHBIM M  CIOPaBEJUIMBBIM  BBIMIAMT  cCaMO  OIpefeleHUe
JUCHUIUIMHApHOro mnpoctynka M.M. KrneanapoB BMemaer B MOHATHE
«(hopMyna AUCHMIUIMHAPHOTO MPOCTYINKa CyIbM»: «ITa hopMmyla J0JDKHA
ObITh TO HIee, C OJHOW CTOPOHBI, JOCTATOYHO ONPEIECICHHOH, He
JIOIYCKAIOIIEA BO3MOXKHOCTH IIPOM3BOJIBHOIO €€ HCIOJIb30BaHUA 11O
OTHOLICHHUIO K CyJb€, C JPYrod — II0 BO3MOXHOCTU JOCTaTOYHO
YHUBEPCAIILHOM, MO3BOJISIOIIEH OXBaTBIBATh BCE COCTaBbI
JUCHUIUIMHAPHOTO MPOCTYIKa CYyAbH, B -TPETbUX — oOecneuuBaromeit
BO3MOXKHOCTh OOBEKTHBHOIO €€ COIOCTAaBJIEHHS C pealbHBIM —
WHKPUMUHUPYEMBIM €My — IPOCTYNIKOM CYIbH, BBIP@KEHHBIM Kak B
JeHcTBUSAX, TaK U TPOTUBONpPABHOM Oe3neiicTBum» . B 3Toil cBs3m Kak
MUHHUMYM HE€ TOHSTHBIM BBITJIIIAT TIOJIOKEHHS 3 aKOHOJAAaTeIbCTBA O
CcTaTyce CyIei, YINOMHUHAIOUIET0, HO HE PpacKpBIBAIOIIETO IOHATHE
«TIOCTYTIKA, YMAJSIOIEr0 aBTOPUTET CyAeOHON BJIACTH U NPHYUHSIIOIIETO
ymep6 penytauuu cyapn» (Ct. 12.1 3akona P® «O cratyce cymaeit»).

' Kneanapos M.W. JIMCIMILTHHAPHEIH TIPOCTYIIOK CYABH — 9TO 3TO TaKoe CerofHs? //
Poccuiickuii cyaps. —2014. - Ne 6. — C. 6.

117



W3BecTHO nHIIL YTO COBEpIIeHHE MO0 JOMyNIIEHHE TaKOro MPOCTYIKa
SBIIAETCS OCHOBAaHUEM JMCLUIIIMHAPDHOM  OTBETCTBEHHOCTU CY[bH,
BJIEKYILETO B 3bICKaHWE B BHJe 1) 3aMmeuaHus; 2) MpenynpexacHus; 3)
JIOCPOYHOTO NPEKpallleHUs TOJIHOMOYUH CyAbH.

Kpurepuu, ompenenstoniie BbIOOp TOrO WJIM HHOTO HaKa3aHHUS BO
MHOTI'OM Pa3MBITBl U HE BHOCAT OIPEAEICHHOCTU KaK B IPaBOINOHUMAaHME
TaKk U B NpaBONPHMEHEHHe. Tak OCHOBAaHHUEM 3aME4YaHUs SBISIETCS
MaJ03HAYUTENBHOCTh IIOCTYIIKA, & €r0 PEUUAUB BICUET MPEAYIPEKICHUE.
He numeHs! CyOBEKTUBHOCTH IOJIOXKEHHS O JOCPOUYHOM IIPEKpalleHUU
[OJIHOMOYUI  CyABbHM, KOTOPOE€ MOXKET HajarateCsi Ha CyIbl0 B
UCKIIIOYUTENIBHBIX CIydasX 3a CyLIECTBEHHOE, BUHOBHOE, HECOBMECTUMOE C
BBICOKUM 3BaHHEM CyJbU HapylleHHEe TON0XKeHUIl 3akoHa 0 cTaryce cyaeit
u (unn) Kogmexca cyneifckoit 3TUKH, B TOM YHCIIE 32 HApYyIIEHUE yKa3aHHbBIX
MOJIOKEHUI IIPU OCYLIECTBJIEHUU IIPAaBOCYIUS, €CIU TAKOE HapylLICHHE
MOBJIEKJIO UCKaKEHUE MPUHIIUIIOB CYJOINPOU3BOJICTBA, IpyOOe Ha pylLIeHHE
IpaB y4YaCTHUKOB IIpOLECCA, CBUACTEIbCTBYET O HEBO3MOKHOCTH
IPOJOJDKEHHS OCYLIECTBIICHUS CY[b€i CBOUX IOJIHOMOYUN U yCTAHOBIEHO
BCTYIIUBIINM B 3aKOHHYIO CUIy CyJeOHBIM aKTOM BBIIIECTOSMIEH cyaeOHOM
UHCTaHINY UIH CyIeOHBIM aKTOM, IPUHATHIM IO 3asBICHUIO 00 YCKOPEHUN
paccMoOTpeHHs Jena Tu00 0 MPHUCYKISHUHM KOMIIEHCAI[MM 3a HapylIeHHE
IpaBa Ha CYJIONPOU3BOJACTBO B pa3yMHbI cpok. He BHOCAT kakux-imu6o
9eTKUX OPUEHTHPOB U pa3bsICHEHUs BBICHIEH cyaeOHON mHcTaHuuu. Tak,
nonbitka Ilnenmyma BepxoHoro Cyma® 1OMOYs B MPEOIONCHHH
TpyAHOCTEH, BO3HMUKAONUX Yy KBaNIU(UKAMOHHBIX KOJUIETHH CyJeil,
BHeCJIa elle OONbIIYI0 HESICHOCThH B BOIPOC O TOM, YTO MOHHMMATh MOJ
JUCHUIUIMHAPHBIM IPOCTyHKOM? Ynomunanue Herze HE
c(OpPMYIHPOBAHHBIX OOWIENPHUHATBIX HOPM MOpajH, HEKOHKPETHBIX
IPaBUJ MOBEACHUS B CIIy’KeOHOI 1 BHECTYKEOHOH eATeTbHOCTH U IpyTrue
NoJ00HBIE NMPHU3BIBBI K «3[JpaBOMY CMBICIY», €IlIe pPa3 yBEpsAIOT B TOM, YTO
HOJ TIOCJIEIHHMM KaXJbli MOHMMAaeT CBOM coOCTBeHHBIH. llo-mpexHemy,
OTKPBITBIMU OCTAOTCS BOIIPOCHL: KaK CIEAYET IIOCTYIaTh, €CIIH, HAIIPUMED,
OIUH M3 ONM3KUX POJACTBEHHHUKOB COBEPIIMI IPECTYIJIEHHE BO BpeMs
npeOBIBaHMUs CyAbU Ha JODKHOCTU M OCYILIECTBICHUS NOTHOMOYHM; CTOUT
JIU YYUTHIBaTh MH(MOpMAIUIO 00 aJAMUHHCTPATUBHBIX IPAaBOHAPYIICHUSX;
eclM Ja, TO YYMUTBIBaTh JM HX KOJUUYECTBEHHbIE M KaueCTBEHHBIE
XapaKkTepUCTUKH; sBIsSeTCS JIM, HaOpuMep, pacTopkeHHe Opaka

? TMocranosnenne Ilnenyma Bepxosroro Cyma P® or 31 mas 2007 r. Ne 27 «O
NPAaKTHKE PAaCCMOTPEHMsI CyAaMH Jel 00 OCNapuBaHUM PEUICHHH KBaIU(HUKAIMOHHBIX
KOJUISTHI CyJeil O TPHBJICYCHHH CYACH CyJOB OOLICH FOPUCAMKLIUK K JTUCHUILTMHAPHOM
orBercTBeHHOCTH» // PT'. — 2007, — 8 HioHs.
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MOpOYAIUM IOCTYNKOM; SBISIOTCS M MOPOYALIUMU IPOCTYIKAMU
HECKOJIBKO Pa3BOJOB KaHAUIATA U IIp.

Bmecte ¢ TeM  OOBEKTHBHBIH  TOAXOJ K  OCHOBaHHUSIM
JUCHUIUIMHAPHOW OTBETCTBEHHOCTH HE BCErJa ONpaBAaH U BO3MOXKEH. JTO
00yCIOBIEHO CaMUM 3aKOHOJATEIbCTBOM, OTCHUIAIOMIMM K MOpPaIbHBIM
HopMmomonoxkeHusM —  Kopekcy  cymeiickoit  atuku.  ClOXHOCTB
HPABCTBEHHBIX KaTETOpHUil, IMOIMOHAIBHO-UyBCTBUTENBHOE BOCIPHITHE
MOCTYNKa, CCBUIKM Ha  «UECTb», «IOCTOMHCTBO»,  «aBTOPUTETY,
«PETyTalHIO», «COBECTH», IUPOTa OTHOIIECHUH, PeryIupyeMbIX MOpPAbIO,
BCE 3TO, BIEUET HEBMEIEHHE CYyOBEKTHBHBIX 3TUYECKHX LEHHOCTEH B
MIPUBBIYHYIO IOPUANYECKYI0 KOHCTpYKIHMIO. M Kak cleIcTBHE MOpPOXKAAeT
HEYETKOCTb U OIICHOYHOCTh B BOCHPUSTHM MHOTHX IIOJIOKEHHH B
olpeieNIeHUH TUCHUIUIMHAPHOTO MIPOCTYIKA.

He MeHee yaUBHUTEIBHBIM BBITTISAUT BOIPOC M O CIPaBEIIMBOCTH
caMUX Mep AMCHUIIIMHAPHON OTBETCTBEHHOCTH, OCOOEHHO C  MO3HIIMIA
eanHoo0pa3usl MPakTHUKK pabOThl OPTaHOB CyJeickoro coobmecTtBa. Tak,
abCypIHOH  BBIAANT  «HAUIYMEBIIAS»  MCTOPHS® O  JOCPOUHOM
MpeKpalleHuy TOJTHOMOYMN OJHOT0 M3 cyAed peclyO0IMKaHCKOTO CyAa,
pacnuBIIero B kabuHeTe B pabodee BpeMsi OyTBUIKY KOHBbSIKA BMECTE C
mIecTI0  JpyrMMU  cyaesmMu. llpu  3ToM K AMCHUINIMHApHON
OTBETCTBEHHOCTU OBbLI TPHUBIEYEH TOIBKO OJIUH CYyAbA, TpPOe APYTHX
«ycCHenm» yHTH B MOYETHYI0 OTCTaBKY, a PO ABOUX «3a0buim». [loaTomy
CJIO’KHO Ha3BaTh HECIPABEAJIHBBIM BOIPOC MPUBICUEHHOTO CYJAbH YIEHAM
JucuuminHapHOro Cynefickoro NpUCYTCTBHS (KCTaTH «3aCHIIMBILETO»
peleHne KBaIH(UKAIMOHHOMN KOJIJIETHH cyeil cyObekTa): «Beimusanu Bee,
moueMy s OAMH Haka3aH?».

OTudeckue MpaBUiia, JiexKalle B OCHOBE MpodiieM AUCHUILTHHAPHON
OTBETCTBEHHOCTU CyJAeH OJKHBI ONpEeNeNaTh pa3yMHbIM OalaHC MeEXIy
3ampeTaMy, yCTaHaBIMBAaeMBIMU [l JIUIA B KadecTBE CyAbH, U CBOOOMOI,
KOTOpas MHpUCylla eMy Kak Ju4HocTu. A. Bapak NpoBOAUT mHpsIMyIO
3aBHCUMOCTh ~ MEXAYy CIpPaBeJIMBOCTBIO  CyAeOHOTO Ipolecca U
HPAaBCTBEHHBIMH HOpMoycTaHoBKamH: «Cyapu pabOTalOT U JKUBYT B
crekisiHHON OamHe. [1y0nuka HaGmroAaeT 3a UX MOBEACHUEM KakK B 3AaHUU
CyJa, Tak ¥ BHe ero. ToT, KTO HMOCTYyHaeT HEemoJo0aromuM oOpa3oM BHE
Cyda, YTpPaTUT YBEPEHHOCTh MyOIHMKH B TOM, UYTO OH IOCTYIHT
nogobaromuM 00pa3oM B 4YeTBIpeX CTeHax 37aHus cynpa». Ocraercs
n00aBUTh JHIIb TO, YTO TaKHe CTEKIsSHHBIE OAallHW JOJKHBI OBITh
MPO3pauHbl U AN CaMHUX CyAeHd, a He 3aTOHHPOBAHBI 3aBYyaTMPOBAHHBIMU
(hopMyITMPOBKaMH 3aKOHOJIATEIbCTBA O CYJAEHCKONH OTBETCTBEHHOCTH.

* URL: http://pravo.ru/news/view/58265/
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Bmecte ¢ TeM, HEOIPEJEIEHHOCTh Psiia 3aKOHOAATENbHBIX MO3ULUI
B CUIy OOBEKTHBHOI HEBO3MOXXHOCTH HOPMATUBHO 3a(UKCHUPOBATH
KAaTerOpud CyACHCKOHM OTHKH, HE CBHUACTEIbCTBYET O  3aBEPIICHUU
UCCIIeIOBaHMS NMPOOJIEMBI, a TOJIBKO MPEINoIaraeT MouCcK HOBBIX MOIXOA0B
B pa3BUTHE IMCKYCCHM O IUCIMIIIMHAPHOH OTBeTCTBeHHOCTH cynel. K
YHUCIly TaKuX IOAXOJOB CJIEAYyeT OTHECTH HU3y4eHHE U BAYMYHUBOE
3aMMCTBOBAHUE OMNBITHI KakK JpPYrHX oOTpacieil mpaBa (Hampumep,
TPYAOBOTO, AaIMHHHUCTPATUBHOTO), TaK U TMPaKTUKH MpPUBIEUCHUS K
JUCUHUILUIMHAPHOM OTBETCTBEHHOCTH IpeacTaBUTENCH Ipyrux
IopuanYeckux npodeccuil. ['maBHoe, 4TO «hoOpMyna» JUCHUIIIMHAPHOIO
OPOCTyIKa M  OTBETCTBEHHOCTH 3a €ro COBEpLIeHHEe JOJDKHA OBITh
IPO3payvHOl, MOHATHONW U NPHU3HABATHECSA CAMUM CYAEHCKUM COOOIIECTBOM.
Takoe OOBEKTUBHOE «BIUICTEHHE» UAEH CIPaBEUIMBOCTH MOCIYXUT
JIOTIONTHUTENBHOIl M peanbHOIl rapaHTHel oOecledeHHs HE3aBUCHUMOCTU
CyaeOHOM BIAaCTM B TOM OTHOIIEHHH, YTO CHHMET CYJBIO C «KPIOUKa»
3aBUCUMOCTU OT HECHPAaBEAJUBOIO U IIPOU3BOJIBHOIO BMEHEHHS €MY
«HETOHATHOr0» IOHATUSA JUCLMILIMHAPHOIO IPOCTYIIKA.
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JleITeJIbHOCTD YIIOJTHOMOYEHHBIX 110 IPABaM YeJI0BeKa B
cy0ObexkTax @egepanuu no 3alUTe NpaBa HA
0/1aronpHsATHYIO OKPY/KAIOLIYIO cpeay (Ha nmpuMepe
Bopone:xckoii 00.1acTH)

Benymuii cnenuanucT anmapaTta yHIOJTHOMOYEHHOTO TI0 IIpaBaM yeloBeKa
B Boponexckoit oonactu, T. B. Kosio6oBa

e-mail: kolobova2l@yandex.ru

Abstract

The author examines forms of activity ombudsmen in the regions to
protect the right to a healthy environment. Suggest a number of measures to
improve this work.

Key words: the right to a healthy environment, ombudsmen in the
regions of the Russian Federation, forms of activity to protect human
rights.

HuctuTyT OMOyICMEHa CTal HEOTHhEMJIEMOH 4YacTbi0 IIPaBOBOM
cucrembl Poccuiickoit ®enepanuu, AOIKHOCTb YIOJIHOMOYEHHOIO IIO
IpaBaM 4YeJOBeKa YuYpexkJeHa Kak Ha QeaepaqbHOM, TaK U Ha

peruoHanbHOM ypoBHe . B Hawame 2015 r. Ilpesunment Poccum BHec B
TocynapctBennyo [dymy @enepansHoro CoOpaHus 3aKOHOMPOEKTHI,

HalpaBJICHHBIE Ha pa3BUTHE MHCTUTYTa OMOyACMEHa B Poccunz. ITpoekr
(enepasbHOrO 3aKOHa BHOCHUT MU3MEHEHHMs, B YaCTHOCTH, B DenepanbHblit
3akoH «O0 o0mMX NpUHOMOAX OpTaHU3alMM  3aKOHOJATENIbHBIX
(mpencTaBUTENBHBIX) U MCHOMHHUTEIBHBIX OPraHOB TIOCYAapCTBEHHOM
BIacTu cyobekToB Poccuiickoit Deneparium», yCTaHaBIUBas CleAyIOIIee:

- KOHCTUTyIHeH (ycTaBoM), 3aKOHOM cyObekTa demepanuu MOXeET
yUpEKAATHCS JOJKHOCTD YIIOJIHOMOUYEHHOT0 110 IpaBaM 4elIOBeKa;

' Ha ceropmsmmmii eHb TONBKO B JBYX CyOBEKTAaX He YUpeXk/eHa IOKHOCTH
YIOIHOMOYEHHOro 10 mpaBaMm denoBeka (Kypranckas u Maraganckas o6nacTu); B
Pecny6muke TriBa 1 UyKOTCKOM aBTOHOMHOM OKPYT'€ COOTBETCTBYIOIIHE 3aKOHBI IPHHSATHI, HO
YIIOTHOMOYEHHBIE He Ha3HAUCHBL.

% Cm.: npoekt DeIepalbHOr0 KOHCTHTYIIHOHHOTO 3aK0Ha «O BHECEHHH H3MEHEHHIT B
DenepanbHblil KOHCTUTYUHOHHBIH 3ak0OH «O0 YIOJHOMOYEHHOM IO IIpaBaM 4eEJIOBEKa B
Poccuiickoit ®enepamun» (3apeructpupoBan B ['JI 10.01.2015 Ne 692549-6); mnpoekt
DQenepanbHoro 3akoHa «O BHECEHMH HM3MEHEHUH B OTIEIBHBIE 3aKOHOAATEIbHBIE AKTBI
Poccuiickoit denepanuu B LENsSX COBEPIICHCTBOBAHUS JACATEILHOCTH YIOIHOMOYCHHBIX IO
mpaBaM desioBekay (3apeructpuponad B I'J] 10.01.2015 Ne 692555-6).
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- npeaycMaTpuBaeTcs BO3MOXHOCTb BO3JI0XKEHUS Ha
YHOMHOMOYEHHOTO MO IpaBaM 4YeJloBeKa B CyObekTe (yHKIMU
KOOpAMHAIIMM  AEATENbHOCTH  JOJDKHOCTHBIX  JIMI] M OpPraHoB,
OCYILECTBIISIONINX ITOJIHOMOYHS O 3aIllUTE NpaB rPax/iaH;

- yCTaHaBIMBAaeTCi TMpPaBO  YHOIHOMOYEHHOTO B cyOBeKTe
Denepaliuil pacCMaTPUBATH KaJIOOB B OTHOIIEHUH Psfa TEPPUTOPUATBHBIX
OpraHoB (pefepaabHBIX OPTaHOB HCIIOJIHUTEIBHON BIACTH, YUPEXKACHUN U
opranuzanuii ¢eaeparbHOro NOAYNHEHHUS.

OcHOBHas 3ajaya YIOJTHOMOYEHHBIX [0 TpaBaM deJIOBeKa —
cojieiicTBUE BOCCTaHOBJICHUIO HApyIIEHHBIX IpaB IpaxaaH, B TOM UHUCIE
KOHCTUTYL[HOHHO  YCTaHOBJIGHHOTO0  MpaBa Ha  OJAronpUsATHYIO
OKPYXAIOUIYIo cpeay. DTO MPaBo MpeICcTaBisieT coOoi:

1) BO3MOXHOCTh TOJNB30BAThCSI MPUPOTHON CpEHOd, COCTOSHUE
KOTOpOil ~ yJIoBIETBOpseT MOTPEOHOCTH  HBIHEIIHEr0 M OyAyIiero
MOKOJICHUH;

2) BO3MOXHOCTB TpeboBaTb OT JpPYrHX JHI oOecledeHus
OMarompusATHOTO  COCTOSIHMS  OKpYXaromed  cpefasl,  HCHOIHEHUs
KOHCTUTYLUOHHOH OOS3aHHOCTH COXpaHATh HPUPOAY M OKPYKAIOIIYIO
cpeny, OepexHO OTHOCUTBCA K IPUPOIHBIM OOraTcTBaMm;

3) mpaBo Ha JOCTYI K SKOJIOTHUECKU 3HAUUMON HH(OpMAaIy;

4) Ha y4acTHe B IPUHATHH YKOJIOTHUECKHU 3HAYNMBIX PELIeHUl;

5) Ha Bo3MemeHHe Yymep0Oa