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Abstract

‘Prejudicial question is related fo the existence of certain right or
tegal relation. where the court decision in the main procedure is directly
dependent from the esolution of the prejudicial question. The purpose of
this paper s fo disguise the issue of the enforcement of the decision for the.
prejudicial question when the court decides fo resalve the prejudicial
question in certain case.

Key words: prejudicial question, civil proceedings, criminal
‘proceedings, enforcement.

Iatcoduction

In the legal theory, there aze pumerous definitions sbont prejudicial
question. The distinction between them s only in terminological sense,! and
the essence is the quite the same. For the purpose of this paper we use the
definition from both the laws Fom Criminal Procedure’ and for Civil

" Usealy in crimina proceedings he prejudicial question s named a5 i 5, and i il

Srocesdings s nemed s previons quesuon:
or show the defning of prejudicial question, see: Buzarovska, ., Kaladzier, .

e ol Crimina procedure Law, Skopie, UKIM 2015, p35; Trva, 5. Dika, M. Gragansko
pemicno procesmo prsve, Zegieh, Pravm Fakuler, 2004, p.95. Janeviks, A, Zorosks -
Eamiovks, T, Reievaye prediodath vpraian) v nepravisem postopku. Repubike
Makedone, LeXonomica - Revia 28 pravo  skonomso Let I & 2, 2010, p 319 - 333,
Pomic. B, Rakic Vodmeic, . Gragaako procesao ravo, Beograd, 1699, p 370, Suakovic.
G Gragaasko procesao pravo, Prv svesk, Paraic procesao pravo, i, 2007 p 08, Takiic
A Gragasko procesno prave, Beograd, 007, p417, Jasewki, A, Zorosks, T. Gragaasko
procesao pavo, Kaiga prva, Pamicuo pravo, Skopie, 2007 p 343, Riavec, V. Das insut dor
Norsge m slowesischen Ziviprosasarschs w B, 2005, Klicks, 1. Eodek, G. E.
Oberhammr, P Festchn® ir Walier . Rechberger zums0. Geburtsiag. Sprager Verlag,
Wien 2005, p.443,
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Procedure.* According to them: prejudicial question is the one related to the
existence of certain right or legal relation, where the coust decision in the
‘main procedure s directly dependent from the resolution of the prejudicial
stion

e cases of prejdicial question the cout bas o options: the court
can suspend the procedure until the final decision of prejudicial question by
the competent court or, the court can decide fo resolve the prejudicial
question by himself and contine with the procedure.

‘The purpose of this paper i to discuss the issue of the enforcement
ofthe decision for the prejudicial question when the cort decides fo resolve
the prejudicial question in certain case. Is this decision final for this
qestion or this decision is only for the case in matter and does no effect to
other disputes where this question will arise. Does that mean that the
decision of the court where one issue is decided as prejudicial question has
the strength of solved ssue and is res judicata or the parties can file a
Iawsuit, where the prejudicial question is the main claim. and sek for
decision from a competent court? Is this opposite of the principle non bis in.
idem or double jeopardy?

‘The enforcement of the judgment is closely related with the concept
of prejudicial question. from fiwo aspects. The first is that the prejudicial
question by law, is question for which there isn't final decision that i

binding The second aspect is the validity of the decision (not of the
judgment) in which the prejudicial question is decided in cases where the
‘coust will decide to resolve the prejudicial question by himself and continue
with the procedure, rather than to suspend the procedure and wait for a
competent decision from the competent coust. In this case the court will
decide the prejudicial question, but the decision for it willbe an integral part
of the explanation of the judgment (in the part that refers to factual
situation) and not of the verdict of the judgment. The verdict of the
judgment will contain only the decision for the main dispute and not for the.
prejudicial question.

* Sasos 32 apermara mocrac (.CayzSes secums 52 PerySarea Masezoia 6.
792005, 1102008: 5372009  1152010) asos 32 weryaspomes Tproscsa spoampaa 3
‘PerySanza Maxesomy (,Cayaem scam s enyaams Maxezome- . 39 2006

"1 casesof fnal dcision, the mate n fact i no the valdty of e dacision bt he
binding siengh of i decision of the compatent court. According 1o ow law, the cowt i
sesion i obiged with te Judgment ofth competentcourt i it jdgment has etered ato
force, and can' be deied wih 4 appea o other legal remedy. Also ia: T Crasonsl
Tpshascso Tposecao mpsso.Tpssi: $aryaves y Hiczy, i, 2010, p. 407, Pozuic, B,
Ralic Vodimelic V, Gradausko procesno pravo, Sevremens Admiiszacys, Seograd, 2010,
77
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‘Prejudicial question in Crinsinal Proceedings

In cases where the application of the Criminal law depends of some
‘prejudicial question for which other court is competent, than the criminal
ot can decide to resolve the question in manner according fo the evidence

rules that are relevant in criminal proceedings.” According to the Law of
Criminal procedure, the decision for the prejudicial question has legal
strength only in the criminal proceeding in manner. But what if the parties
decide to file a lawsuit for the prejudicial question before a competent
authority, and that authority decides the prejudicial question different from
the criminal court, This is a solid ground for extraordinary legal remedy. If
the criminal case fums fo be reopen and revised, than the grovad for
deciding the prejudicial case from the criminal coust, and that is economy of
the proceeding, fums to its opposite. The parties have fo bear the new costs
of the proceeding again.
‘Prejudicial question in Civil proceedings

According to the Law for Civil procedure, the decision of the court
for the prejudicial question also has legal sirength only in the preceding in.
‘manner,” that also means that this decision is binding only in that particular
case and represents Res idicata ius facit inter partes. The issue of
different decision for the prejudicial question from the compefent authorify.
‘which we mentioned in criminal proceedings, applies in civil proceedings s
well.

The difference befween them is in the oppormunity to make the
decision for the prejudicial question binding and enforcement.
‘Hypothetically speaking. what if the prejudicial question in one civil case is
decided in one way, and this same question emerges as prejudicial question
in another civilor criminal or even administrative proceeding and is decided.
in the opposite way. The second court is not bind with the decision of the
Sirst court because the decision of the first coust for the prejudicial question.
s not binding and her legal strength i infers partes and not erga omnes. Is
this opposite of the standard non bis in idem that clearly says that £ legal
action can be instiuted fwice for the same cause of action? It seems fike it
s, but i’s not. This standard says that 2o one can be fried fwice for the same
cause but only if the first decision s in enforcement and by that it i

 The evidence procedure in criniaal poceedings s diffren fom the oiher legal.
proceedings, because of e dflereace of rling sanderds in 1. Avile 20 in e Law of
Crimiaal procedure, Ofscil Gazat 20 1502010)

Faracks 11 fomn e Lew of ol Proceduwe. Also see: K. Sasasp, daxom 33
aprma mocrama, Sowesmap, CyRES mpAKTIA, OGP 38 TPATETES SpRMEE %
‘peaerea permcrp, Asazma. Crosge, 2010, 365
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binding. The conrts are bonded only with decisions that are valid and have
entered into force. Therefor, these decisons camno be seen as binding and
by that ther i mot res udicata.

In civil proceeding there is 3 way to resolve the prejudicial question
with enforcement strength, Hence, the partis can fle for special lawsnit (50
called incidental lawsnit)”, seeking also for decision for the prejudicial
qeston, that in this manner would bave enforcement srength, This lawsuit
should be Sled before the same coust that decides for the main claan, under
the condition that he s the juvisdiction and he i competent to decade that
queston. This means that this settement of the prejudicial question willbe
au iegral part of the verdict, aad not oaly from the explanation of the
verdict, and therefore will have eaforcemnent strength. This i3 ot possible i
crmisal proceediags.

Conclusion

The main pupose of the provisions for prejudicial question is
economics of the proceediags, to save time and money. The diffecent
decision for the prejudicial question Srom the  competent muthority
sepresents a ground for extraondinary legal semedy agaiast the decision in
which one legal ssve is resolved as prejudicial question. Here there is
brach of the standard for the economics of the procedure. In cases of
prejudicial queston there is not violation of the standszd son bis in idem /
ouble jeopardy. This standard says that o one can be tried fwice for the
same case but only if the firt decison is in enforcement and by that it is
binding. The courts are bonded only with decisons that are valid and have
entered into force. Therefore, the decisions for the prejudicial question
Canmotbe seen 35 binding and by that thereis o recudicata

* According to Aricie 17, ph. 3 from the Law of ivl procedur, i he decision of
e dispus depends on whethr o not thare 5 3 legal relaton fa the lsgaton tat is
consoversia, hen the plaina may fle lawsuit nd ek for the cout o decide whethar such
legal el exiss o not. Thi i only possible if the cout tar uas he Hgation bas the
junsdicuion for solviag the ‘acideaal st for determine The laer lawsuit wil be
Considesd 55 5 modiSicsson ofthe it lwast, This ki of ncidenal et con be Sd
il the end f the uan hearing See artiles 290 and 291 from the Law of Crl procedure.
For e incidenal lawsuit for detenmine see Janaap, K., 3akos 38 TapRNTRS mocramsa,
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